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The update to this Ruling is being made in conjunction with an update to Goods and Services Tax
Ruling GSTR 2005/6 Goods and services tax: the scope of subsection 38-190(3) and its application
to supplies of things (other than goods or real property) made to non-residents that are GST-free
under item 2 in the table in subsection 38-190(1) of the A New Tax System (Goods and Services
Tax) Act 1999.

Refer to Appendix 1 of this draft Ruling for a summary of the proposed changes including our
proposal to finalise this draft update as a new ruling.

o Relying on this draft Ruling

This publication is a draft for public comment. It represents the Commissioner's preliminary view on
how a relevant provision could apply.

If this draft Ruling applies to you and you rely on it reasonably and in good faith, you will not have to
pay any interest or penalties in respect of the matters covered, if this draft Ruling turns out to be
incorrect and you underpay your tax as a result. However, you may still have to pay the correct
amount of tax.
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What this draft Ruling is about

1.

This draft Ruling”' examines the circumstances in which the effective use or
enjoyment of a supply takes place outside Australia for the purposes of paragraph (b) of
table item 3 of subsection 38-190(1) of the A New Tax System (Goods and Services Tax)
Act 1999 (GST Act). It is only necessary to consider whether paragraph (b) of table item 3
is satisfied if paragraph (a) of table item 3 is satisfied."

Al For readability, all further references to 'this Ruling' refer to the Ruling as it will read when finalised. Note that

this Ruling will not take effect until finalised.

' Refer to Goods and Services Tax Ruling GSTR 2004/7 Goods and services tax: in the application of items 2
and 3 and paragraph (b) of item 4 in the table in subsection 38-190(1) of the A New Tax System (Goods and
Services Tax) Act 1999:

when is a 'non-resident’ or other 'recipient’ of a supply ‘not in Australia when the thing supplied is

done'?

when is 'an entity that is not an Australian resident’ ‘outside Australia when the thing supplied is done'?
which explains when the requirement in paragraph (a) of table item 3, (that is, a supply is made to a recipient
who is not in Australia when the thing supplied is done), is satisfied.
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1A. Unless otherwise indicated, all leqgislative references in this Ruling are to the GST
Act and all references to an item number are to a table item of subsection 38-190(1).

1B. From 1 July 2015, the term ‘Australia’ was replaced in nearly all instances within
the GST, luxury car tax and wine equalisation tax legislation with the term ‘indirect tax
zone’. The scope of the new term, however, remains the same as the now repealed
definition of ‘Australia’ used in those Acts. This change was made for consistency of
terminology across the tax legislation, with no change in policy or legal effect. In this
Ruling, the ‘indirect tax zone' is referred to as ‘Australia’.

2. Subsection 38-190(1) sets out supplies of things (other than goods or real property)
that are GST-free. Under item 3, supplies of things (other than goods or real property)
made to an entity who is not in Australia when the thing supplied is done are GST-free if

certaln reqwrements are met. M&ﬂem—%m%heﬁblem—s&bseeﬂen@é%@ﬁé—ﬂem%rs

3. In this Ruling we explain in particular:

. how to determine when effective use or enjoyment of a supply takes place,
or does not take place, outside Australia

. what apportionment is required if effective use or enjoyment of the supply
takes place in part outside Australia

. the operation of subsection 38-190(4), which extends the application of
paragraph (a) of item 3 by treating certain supplies as though they are made
to a recipient who is not in Australia, and

° the application of item 3 to certain supplies that are connected with Australia
solely because of paragraph 9-25(5)(d).

3A. Draft Goods and Services Tax Ruling GSTR 2005/6DC Goods and services tax:
supplies of things (other than goods or real property) made to non-residents but provided
to another entity in Australia explains, for the purposes of item 2 and subsection 38-190(3),
when a supply is made to one entity but is ‘provided to another entity’. The explanation in
GSTR 2005/6DC is relevant to this Ruling because of the approach we take to determining
whether ‘effective use or enjoyment’ of a supply takes place outside Australia.

4. In this Ruling, we give many examples illustrating the application of item 3. The
examples are not intended to create principles to be applied generally. Rather, the
examples show how, by examining the facts and circumstances of the supply in question,
you can determine where effective use or enjoyment of that supply takes place. It is always
necessary to examine the particular circumstances of each case to determine the place
where a supply is used or enjoyed.

5. Unlike item 2, item 3 is not restricted to non-resident entities and may apply to
supplies made to any entity irrespective of its residence status. Supplies made to non-

reS|dents mav be conS|dered under item 2 or |tem 3. W&dﬁeus&and—mus#atem—tms—%tmg

6. This Ruling also draws on examples from GSTR 2005/6DC and compares the
outcomes under items 2 and 3. Tables 2 and 3 at paragraph 469 of this Ruling draw on
examples from GSTR 2005/6DC and compare the outcomes under items 2 and 3. As
Tables 2 and 3 illustrate, there are differences in outcome between item 2 and item 3.As
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5ST | all rof . I : i 1 ble i

subsection 38-190(1).

Date of effect

9. This Ruling is proposed to apply both before and after its date of issue subject to
the commencement and application of each Act to which it refers. However, this Ruling will
not apply to taxpayers to the extent that it conflicts with the terms of a settlement of a
dispute agreed to before the date of issue of this Ruling (refer to paragraphs 75 and 76 of
Taxation Ruling TR 2006/10 Public Rulings).

10.  [Omitted.]

11. R T T e e e

helow) published by the Australian ation Office_on-the-interpretation-asnd

Related rulings

12. The suite of other GST public rulings which explain the operation of section 38-190
are:

° Goods and Services Tax Ruling GSTR 2003/7 Goods and Services Tax:
what do the expressions ‘directly connected with goods or real property’ and
‘a supply of work physically performed on goods’ mean for the purposes of
subsection 38-190(1) of the A New Tax System (Goods and Services Tax)
Act 1999?
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° Goods and Services Tax Ruling GSTR 2003/8 Goods and services tax:
supply of rights for use outside Australia — subsection 38-190(1), item 4,
paragraph (a) and subsection 38-190(2)

° Goods and Services Tax Ruling GSTR 2004/7 Goods and services tax: in
the application of items 2 and 3 and paragraph (b) of item 4 in the table in
subsection 38-190(1) of the A New Tax System (Goods and Services Tax)

Act 1999:
° when is a ‘non-resident’ or other ‘recipient’ of a supply ‘not in
Australia when the thing supplied is done’?
° when is ‘an entity that is not an Australian resident’ ‘outside Australia
when the thing supplied is done’?
° Goods and Services Tax Ruling GSTR 2005/2 Goods and services tax:

supplies of goods and services in the repair, renovation, modification or
treatment of goods from outside Australia whose destination is outside
Australia

° Goods and Services Tax Ruling GSTR 2005/6 Goods and services tax: the
scope of subsection 38-190(3) and its application to supplies of things (other
than goods or real property) made to non-residents that are GST-free under
item 2 in the table in subsection 38-190(1) of the A New Tax System (Goods
and Services Tax) Act 1999

Note: it is proposed that GSTR 2005/6 be issued as a new ruling. Refer to
Draft Goods and Services Tax Ruling GSTR 2005/6DC Goods and services
tax: supplies of things (other than goods or real property) made to non-

residents but provided to another entity in Australia

[Omitted.]
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3 [Omitted.r-th
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Legislative context

27. Under section 9-5 of the GST Act a supply is not a taxable supply to the extent that
it is GST-free or input taxed.

28. A supply is GST-free if it is GST-free under Division 38 or under a provision of
another Act.®

29. Subdivision 38-E sets out when exports of goods and other supplies for

consumption outside Australia are GST-free. The-Subdivision-comprises:

4 [Omitted.]Fhe-dif
5 Paragraph 9-30(1 )(a)
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30. The relevant section for the purposes of this Ruling is section 38-190.

31. Subsection 38-190(1) comprises 5 items which set out supplies of things, other
than goods or real property, that are for consumption outside Australia and therefore GST-
free. A supply that is not GST-free under one item in subsection 38-190(1) may be GST-

free under one of the other |tems Lf—themqw%eme%ﬁeeﬁeneef—meseeﬁemeap&met—the

31A. In particular, item 2 applies to certain supplies made to non-residents who are not
in Australia when the thing supplied is done. Item 2 is discussed in GSTR 2005/6DC and
many of the concepts that are relevant to that item are also relevant to item 3.

31B. If the requirements of one of the items in subsection 38-190(1) are met, the supply
is GST-free, provided subsection 38-190(2), (2A), (3) or (5) does not neqgate that GST-free
status.

32. Subsection 38-190(2) provides that a supply covered by any of table items 1 to 5 of
subsection 38-190(1) is not GST-free if it is the supply of a right or option to acquire
something the supply of which would be connected with Australia and would not be GST-
free.®

33. Subsection 38-190(2A) provides that a supply covered by any of table items 2 to 4
of subsection 38-190(1) is not GST-free if the acquisition of the supply relates (whether
directly or indirectly, or wholly or partly) to the making of a supply of real property situated
in Australia that would be, wholly or partly, input taxed under Subdivision 40-B or 40-C 5224
Subdivision 40-B concerns residential rent and Subdivision 40-C concerns sales and long-
term leases of residential premises (other than commercial residential premises and new
residential premises).

34.  Subsection 38-190(3), which is expressed to not limit subsection 38-190(2) or (2A),
provides that certain supplies covered by item 2 are not GST-free.®**a-supply-covered-by

35. Subsection 38-190(4);
extends the scope of item 3. It provides that a supply is taken, for the purposes of item 3 to
be a supply made to a recipient who is not in Australia if:

(@) it is a supply under an agreement entered into, whether directly or indirectly,
with an Australian resident, and

(b) the supply is provided, or the agreement requires it to be provided, to
another entity outside Australia.

6 Refer to GSTR 2003/8 which explains the operation of subsection 38-190(2).

6AAA Refer to GSTD 2007/3 Goods and services tax: if a non-resident entity owns residential rental premises in
Australia and an Australian accountant makes a supply to that entity consisting of advice about the
premises and tax return preparation services, is that supply wholly or partly GST-free if made on or after 1
April 2005?

6AA Refer to GSTR 2005/6DC which explains the operation of subsection 38-190(3).
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35A. Subsection 38-190(5)%" limits the scope of subsection 38-190(4). Subsection 38-
190(5) provides that subsection (4) does not apply to any of the following supplies:

(a) a transport of goods within Australia that is part of, or is connected with, the
international transport of the goods;

(b) a loading or handling of goods within Australia that is part of, or is connected with,
the international transport of the goods;

(c) a service, done within Australia, in relation to the goods that facilitates the
international transport of the goods;

(d) insuring transport covered by paragraph (a);

(e) arranging transport covered by paragraph (a), or insurance covered by

paragraph (d).

36.  This Ruling is about determining when, for the purposes of paragraph (b) of item 3,
effective use or enjoyment of a supply takes place outside Australia. The expression
appears in table item 3 of subsection 38-190(1) as follows:

Table 1: Supplies of things, other than goods or real property, for consumption outside
Australia

Item | Topic These supplies are GST-free’

3 | Supplies used or a supply:

enjoyet_j outside (a) thatis made to a recipient who is not in Australia when the
Australia thing supplied is done, and

(b) the effective use or enjoyment of which takes place
outside Australia; [emphasis added]

other than a supply of work physically performed on goods situated
in Australia when the thing supplied is done, or a supply directly
connected with real property situated in Australia.

Ruling

Item 3
37. A supply of a thing (other than goods or real property) is GST-free under item 3 if:

. the recipient entity is not in Australia when the thing supplied is done® and

. the effective use or enjoyment of the supply takes place outside Australia,
and

. the supply is neither a supply of work physically performed on goods

situated in Australia when the work is done nor a supply directly connected
with real property situated in Australia.®

38. It is only necessary to consider paragraph (b) of item 3 if paragraph (a) of item 3 is
satisfied. GSTR 2004/7 explains the requirement in paragraph (a) of item 3 (along with the

6A Subsection 38-190(5) applies to supplies of specified services that are made on or after 1 July 2010, but not
to supplies to the extent that the supplies relate to a taxable importation made before 1 July 2010.

7 Except to the extent that they are supplies of goods or real property.

8 Refer to GSTR 2004/7 which explains when an entity is not in Australia for the purposes of paragraph (a) of
item 3.

® Refer to GSTR 2003/7 which explains the application of this requirement.
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equivalent requirement in item 2 and paragraph (b) of item 4) that the recipient is not in
Australia when the thing supplied is done. However, for the purposes of item 3, it is
necessary to also consider subsection 38-190(4), which is not covered in GSTR 2004/7.

38A. Subsection 38-190(4) extends the application of paragraph (a) of item 3, subject to
subsection 38-190(5), by treating certain supplies as though they are made to a recipient
who is not in Australia (see paragraphs 145A to 145F of this Ruling).

Our approach to determining the place of effective use or enjoyment of a supply

39. Paragraph (b) of item 3 requires the place of effective use or enjoyment of a supply
to be determined (that is, whether the place is outside Australia). As paragraph (b) refers
to the ‘effective’ use or enjoyment of the supply, it is necessary to enquire as to the entity
that has the actual use or enjoyment of the supply.

40. The requirement in paragraph (a) of item 3 refers to the recipient of the supply. The
recipient of the supply is the entity to which the supply is made. A supply that is made to a
recipient entity may be provided to another entity. If a supply is made to a recipient and
provided to another entity, the entity that actually uses or enjoys the supply is that other
entity. For example, if a supply of travel services is made to a company (recipient) and the
travel is undertaken by an employee of the recipient, the supply is provided to the
employee and it is the employee that actually uses or enjoys the supply.

41. A supply is made to a recipient and provided to another entity if in the performance
of a service (or in the doing of some thing) the actual flow of that supply is to an entity that
is not the recipient entity with which the supplier made the agreement for the supply. That
is, while the contractual flow of the supply is to the recipient entity, the actual flow of the
supply is to another entity.

42. Thus in determining where a supply is used or enjoyed it is first necessary to
establish the entity to which the supply is provided (the providee entity). The providee
entity is also the recipient if the supply is not provided to some other entity. However, if the
supply is provided to some other entity that other entity is the providee entity.

42A. For example, if a supply of entertainment services is made to a recipient that is a
company and, in the performance of that service, the employees are the entities that are
entertained, the actual flow of that service is to another entity, each employee. The supply
is made to the non-resident employer company and provided to another entity, each
employee (thus each employee is a providee).

43. Having determined the providee entity, it is then necessary to consider whether use
or enjoyment of the supply by that providee entity takes place outside Australia.

44, Both the heading to section 38-190 and the table in subsection 38-190(1) refer to
‘[s]upplies of things ... for consumption outside Australia’. Thus in the context of
subsection 38-190(1), use or enjoyment of a supply takes place outside Australia if the
supply is for consumption by an entity outside Australia.

45. In our view, a supply is for consumption, and thus used or enjoyed, outside
Australia if there is provision of the supply to the providee entity outside Australia.

46. On the other hand, effective use or enjoyment of a supply does not take place
outside Australia, if there is provision of the supply to the providee entity in Australia.

47. This approach gives effect to the legislative purpose as evidenced by the heading
to section 38-190 and the language of section 38-190. Items 2 and 3 and subsections 38-
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190(3) and (4), which affect the application of items 2 and 3 respectively, evidence
parliament’s intention that if a supply is provided to an entity at a particular location, the
supply is for consumption at that location and the GST consequences are determined
accordingly.

48. Extrinsic material also supports this approach. The Explanatory Memorandum
accompanying the Bill"® (EM) that inserted subsection 38-190(4)'%* explains that a supply that
is made to an entity in Australia but provided to another entity outside Australia should be GST-
free as ‘the effective use and enjoyment of the supply is outside Australia’. Further, and, in
particular, as the effective use or enjoyment requirement in paragraph (b) of item 3 pre-dates
the EM explaining subsection 38-190(4), it is reasonable to conclude, in our view, that
parliament’s intention is that provision of a supply to an entity at a particular location is the

same as effectlve use or enjoyment of the supply at that pIace (Seeﬁferther—paragraehs—t%@te

’

49, Thus to work out whether effective use or enjoyment of a supply takes place
outside Australia, we take a two-step approach.

49A. First, we determine the entity to which the supply is provided — the providee entity
(we explain how to determine this at paragraphs 52 to 81 of this Ruling).

49B. Second, we determine whether provision of the supply to the providee entity is
outside Australia (we explain how to determine this at paragraphs 82 to 871 of this Ruling).
Effective use or enjoyment of the supply takes place outside Australia if there is provision

of the supply to the providee entity outside Australia. This-twe-step-approach-is
Slinrnoreastin e shad o ol s one B2 Lo D0

50.  Sometimes, as a result of the application of paragraph (b) of item 3, apportionment
arises. We discuss apportionment at paragraphs 137 to 140A of this Ruling.

51. [Omitted.]We also discuss the application of this approach to subcontract
afrangements-and-global-supplies-at-paragraphs-146-to-159.

Determining the entity to which the supply is provided — the providee entity

52. A supply may be made and provided to the same entity, or may be made to one
entity but be provided to another entity (or entities). Such circumstances are provided for in
the legislation by subsections 38-190(3)"" and (4).'? (See Flow chart 1 of this Ruling.)

53. [Omitted. |Iheenhty49—whteh4he&+eply—t&made5¢h&reetp+enﬂhe—seepheemay

9A [Omitted.]Su i i icati i
10 Indirect Tax Leglslatlon Amendment B|II 2000 at paragraph 3. 25
10A [Omitted.]Su g L

1 As explained in GSTR 2005/6DC
12 As explained at paragraphs 186 to 197 of GSTR 2004/7.
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56.  We determine whether a supply is made to one entity but provided to another entity
in the same way as it is determined in GSTR 2005/6DC. That Ruling explains when a
supply is provided to another entity for the purposes of subsection 38-190(3). As explained
in that Ruling it is necessary to establish the exact nature of the supply.'

57. |Om|tted |A—elea%mde#stqumg—eﬂh&exaepna¢w&eﬂhe—s&pply—l%esse¥makte

13 Refer to paragraphs 66 to 82 and—Z@J—te—s;_lZof GSTR 2005/6DC
14 Omltted : o : :
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67. We summarise many of the examples from GSTR 2005/6DC in Tables 2 and 3 of
this Ruling. See Table 2 for examples that illustrate when the supply is provided to an
individual. See Table 3 for examples that illustrate when the supply is provided to an entity
other than an |nd|V|duaI For each example we compare the outcomes under items 2 and

68. The examples illustrate when we consider a supply is provided to another entity in
a given fact situation. In particular, the examples show how, by examining the facts and
circumstances of the supply in question, you can determine whether that supply is
provided to the recipient entity or to another entity. It is always the entity to which the
supply is provided that is the relevant entity for the purposes of determining where
effective use or enjoyment of the supply takes place. The examples do not create
principles to be applied generally. It is always necessary to examine the particular
circumstances of each case to determine the entity to which a supply is provided.

69. [Omitted.]
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[Omitted.]

73.  [Omitted.|Semetimes-an-entity-makes-an-acquisition-through-an-agent-{thatis-the

Soonkes
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The supply is made and provided to the same entity (the recipient is the providee)

77. If it is determined that a supply is made and provided to the same entity (that is, the
recipient), the recipient is the providee entity. We determine whether effective use or
enjoyment of the supply takes place outside Australia with reference to the recipient or
providee entity. (See Flow chart 1 of this Ruling.)

78. The recipient entity must satisfy paragraphs (a) and (b) of item 3 if the supply is to
be GST-free under item 3.2

The supply is made to one entity (recipient) but is provided to another entity (the
other entity is the providee)

79. If a supply is made to one entity (that is, the recipient) but is provided to another
entity, that other entity is the providee entity. We determine whether effective use or
enjoyment of the supply takes place outside Australia with reference to the providee entity
and not the recipient entity. (See Flow chart 1 of this Ruling.)

80. For a supply to be GST-free under item 3, the entity to which the supply is made
(the recipient) must satisfy paragraph (a) of item 3 and the other entity to which the supply
is provided (the providee) must satisfy paragraph (b) of item 3. However, it is necessary to
also consider subsection 38-190(4), as limited by subsection 38-190(5), which extends the
application of paragraph (a) of item 3 by treating certain supplies as though they are made
to a recipient who is not in Australia (see paragraphs 145A to 145F of this Ruling).

19 [Omitted.]Referto-paragraph-184-H1)e)-

20 The supply must also satisfy the other requirements of item 3. That is, it must not be a supply of work
physically performed on goods situated in Australia when the thing supplied is done, or a supply directly
connected with real property situated in Australia.

21 [Omitted.]Hbid-
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Supply is provided to more than one entity

81. If a supply is provided to more than one entity, each entity is a providee for that
supply. It is necessary to determine where each providee entity uses or enjoys the supply.
Apportionment is required if some, but not all, providee entities use or enjoy the supply
outside Australia. We discuss apportionment at paragraphs 137 to 140A of this Ruling.

Determining whether effective use or enjoyment of a supply by the providee entity
takes place outside Australia

82. Having identified the providee entity, it is then necessary to consider whether
effective use or enjoyment of the supply by that providee entity takes place outside
Australia and thus whether paragraph (b) of item 3 is satisfied.

83. This requires determination of whether there is provision of the supply to the
providee in Australia or outside Australia. Effective use or enjoyment of the supply only
takes place outside Australia, and thus paragraph (b) of item 3 is only satisfied, if there is
provision of the supply to the providee entity outside Australia.

83A. We determine whether there is provision of a supply to the providee entity in
Australia (and therefore the supply is not used or enjoyed outside Australia) consistent with
the approach taken in GSTR 2005/6DC.

84. We explain at paragraphs 86 to 88 of GSTR 2005/6DC that a supplv is prowded as
and when the thing supplied is done.

supply to the providee entity occurs as this_This Thls is the reIevant t|me for determlnlng Whether

there is provision of the supply to the providee in Australia or outside Australia.

85. If the providee entity is an individual, we then explain at paragraphs 94+te-415-89 to
112 of GSTR 2005/6DC how to determine whether there is provision of the supply to the
individual in Australia or outside Australia and thus whether or not effective use or
enjoyment of the supply takes place outside Australia._In some instances, this depends on
whether the individual's presence at a particular location (in Australia if a non-resident, or
outside Australia if a resident) is integral to the provision of a supply.

86. If the providee entity is an entity other than an individual, we explain at
paragraphs 113 to 121 of GSTR 2005/6DC446-t6-128 how to determine whether there is
provision of the supply to that entity in Australia or outside Australia and thus whether or
not effective use or enjoyment of the supply takes place outside Australia. It is necessary,
as part of this process, to determine whether the entity has a presence in Australia (see
the alternative view at paragraphs 87B to 871 of this Ruling).

87. We also explain |n GSTR 2005/6DC how to determlne Whether tn—thrs—Rqumg—we

° a supply made to a non-resident employer is provided to an employee in
Australia (paragraphs 121A to 125)

21A For further explanation, refer to paragraphs 29 to 60 of Goods and Services Tax Ruling GSTR 2019/1
Goods and services tax: supply of anything other than goods or real property connected with the indirect tax

zone (Australia).

Draft Goods and Services Tax Ruling GSTR 2007/2DC Page 17 of 149



Draft Goods and Services Tax Ruling

GSTR 2007/2DC

Page status: draft for comment

° a supply is provided to an agent in Australia (paragraphs 126 to 127)

° a supply is provided to a partner in Australia (paragraphs 128 to 129).

87A. GSTR 2005/6DC also explains how to determine whether a supply is provided to
another entity in Australia in the context of certain complex subcontract arrangements
(refer to paragraphs 149 to 151 of that Ruling) and global supply arrangements (refer to
paragraphs 157 to 162A of that Ruling). See also Example 60 at paragraphs 569 to 577
and Example 64 at paragraphs 599 to 619 of this Ruling.

Alternative view

87B. The alternative view is that effective use or enjoyment should be determined
precisely on those words and the presence of an entity at a particular location may or may
not be relevant to determining where effective use or enjoyment of a supply occurs.

87C. We recognise that, in establishing the actual place of use or enjoyment, the more
exact that one seeks to be the more subjective the analysis becomes and the greater the
complexities in application. There has to be a sensible balance between achieving the
most accurate outcome (at least from a strict theoretical GST point of view) and the
administration of the law. We consider our approach in linking use or enjoyment with a
requisite level of presence of an entity, such as a company, in Australia or overseas,
achieves this balance.

87D. Importantly, we also consider that the legislative framework of section 38-190
supports our approach in requiring a certain level of presence in a jurisdiction for a supply
to be treated as a supply for consumption by an entity at that place.

87E. Underitem 2, if a supply is made and provided to a non-resident company that has
no presence in Australia that supply is GST-free (unless the supply is directly connected
with goods situated in Australia or a supply of work physically performed on goods situated
in Australia). We determine whether the company has a presence in Australia with
reference to jurisdiction tests (refer to paragraphs 229 to 379 of GSTR 2004/7).

87F. In Fiduciary Ltd and Ors v Morningstar Research Pty Ltd and Ors [2004] NSWSC
381 (Momingstar Research), Gzell J noted, with approval, the Commissioner’s adoption of
the principles applicable to the presence of a corporation in Australia for jurisdictional
purposes to item 2.2'B His Honour considered that ‘[b]y using the phrase ‘in Australia’,
parliament invited adoption of the body of law dealing with that which constituted a
corporate presence in Australia’ ¢

87G. ltis therefore consistent with the reasoning in Morningstar Research to apply a
jurisdictional approach to determining if an entity, to which a supply is made and provided,
is in Australia when considering the ‘not in Australia’ requirement in item 2 and

paragraph (a) of item 3.

87H. In our view, if a supply is made to one entity (for example, company) and provided
to another entity (for example, company) the same presence test should be applied to
determine if the supply to that other company is for consumption in Australia. That is, the
level of presence relevant for consumption in Australia should not change depending on

21B Morningstar Research at [32]. At the time of the case, the Commissioner had adopted those principles in
the earlier draft rulings (GSTR 2002/D8 and GSTR 2003/D9) that preceded GSTR 2004/7. The same
principles are now reflected in GSTR 2004/7.

21C Morningstar Research at [44].
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whether the test is applied to the company the supply is made to, or the company the
supply is provided to.

871. On this basis, the level of presence test is consistently applied within, and across,
items 2 and 3 and subsections 38-190(3) and (4).

89. [Dmniiled [mensistoniiindnodove compncnad ln o e D00 D ond o e D000
I he thi led is dor that:

22 [Omitted.|Goeds-and-servicestax—supplies-connected-with-Australia-
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94. [Omitted.]As the supply is provided to the individual in Australia, effective use or

)
ake place-cuiside-Australia—Paragraph{b)ofitem-3

23 [Omitted.|Assuming-that therequirements-of section-9-5-are-ctherwise-satisfied:
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24 [Omitted.]Assuming-that therequirements-of section-9-5-are-ctherwise-satisfied:
25 [Omitted.]See-paragraphs-95-t0- 98 of this Ruling-
26 [Omitted.|See-paragraphs-404-to-104-of this Ruling-
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119. [Omitted.] ; i imi ' ,
) lia-(thatis it} I I h off i

120. [Omitled |Selilteanindiddunl o cormpony sorinerchle coroorie lmitad
i In-be-presen ==..A_ -...33_ =-A_ ... ho

121, [Omitted.JA company, corporate limited partnership or trust is in Australia

123,  [Diilled Fesarporehisdodnfuciealio i ihe cntibrcnpios on buclooee Lo in the

28 [Omitted.]R = :
irmi o) 5 o .
29 [Omitted.]R = :
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|Om|tted |

30 [Omitted. Refer—te—@SlR—ZQM-/—?—paﬁagFaphs—sSJ—te—sQJ—
81 Omltted hi

% [Omitted.]See-alse-Example-13;-paragraphs-419-t0-430,in-GSTR-2005/6-
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Apportionment

137. A supply (or part of a supply), which otherwise satisfies the requirements of item 3,
may be partly GST-free and partly taxable*® because of the application of paragraph (b) of
item 3.

Omltted S &% 4 A
35 Omltted mple-onhy-pad

36 Assumlng that the reqwrements of section 9-5 are otherwise satisfied.
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138. Apportionment may arise for the purposes of paragraph (b) of item 3 if, for
example:

entity outside Australia (whetherthe-same-entity-ora-different-entity) (see
Example 54 (paragraphs 474 to 482 of this Ruling))

o a supply is partly provided to an entity in Australia and partly provided to an

° a supply is partly provided to an entity in Australia and partly provided to
that same entity outside Australia (see Example 59 (paragraphs 536 to 548
of this Ruling))

. a supply is made to one entity and is provided to another entity in Australia

for part of the time.

138A. In such cases, the effective use or enjoyment of the supply takes place outside
Australia to the extent the supply is provided to the entity outside Australia.

138B. To work out the value of the taxable part of the supply, the consideration is
apportioned to each of the parts (that is, the GST-free and taxable parts) to find the
consideration for the taxable part of the supply. The supplier can use any reasonable
method that is supportable in the particular circumstances to apportion the consideration.®”

139. Apportionment also arises;ferthe purpeses-of-paragraph-{b}-efitem-3; if a supply is

provided to an entity in Australia and an entity outside Australia (whether the same entity
or a different entity) and it is not possible to identify separate parts of the supply flowing to
the entity in Australia and the entity outside Australia.2”> To work out the value of the
taxable part of the supply it is necessary to apportion the consideration between the GST-
free and taxable parts of the supply on some fair and reasonable basis taking into account
the particular circumstances of the supply.See-Example 57paragraphs-508-t0-513, Part
140. The supplier should keep records that explain the method used to apportion a
supply.*®

140A. GSTR 2005/6DC provides further explanation of when apportionment may be
required for:

° a supply provided on a periodic or progressive basis (refer to paragraphs
144 to 146 of GSTR 2005/6DC and Example 59 of this Ruling), and

. a supply that is performed over more than one tax period but consideration
is paid in earlier tax period (refer to paragraphs 147 to 148 of GSTR

2005/6DC).

37 Refer to paragraphs 92 to 113 of Goods and Services Tax Ruling GSTR 2001/8 Goods and services tax:
apportioning the consideration for a supply that includes taxable and non-taxable parts.

S7A As explained at paragraph 66 of Goods and Services Tax Ruling GSTR 2006/4 Goods and services tax:
determining the extent of creditable purpose for claiming input tax credits and for making adjustments for
changes in extent of creditable purpose, the High Court in Ronpibon Tin NL v Commissioner of Taxation
(Cth) [1949] HCA 15 indicated, in the income tax context, that if a certain expense has a ‘double aspect’, it
will need to be apportioned if it ‘cannot be dissected’.

38 Refer to paragraphs 25 to 30B of GSTR 2001/8 and paragraph 382-5(1)(a) in Schedule 1 to the Taxation

Administration Act 1953.

Draft Goods and Services Tax Ruling GSTR 2007/2DC Page 27 of 149



Draft Goods and Services Tax Ruling

GSTR 2007/2DC

Page status: draft for comment

Item 3 and subsection 38-190(4)

145A. If the recipient of a supply does not satisfy the requirements of paragraph (a) of
item 3, subsection 38-190(4) may treat a supply as though it was made to a recipient who
is not in Australia when the thing supplied is done. Subsection 38-190(4) recognises, in

39 [Omitted.]S

basis:
40 [Omitted.]R : : 87 in
7 tor Divici 07 i .
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relation to item 3, (as does subsection 38-190(3) in relation to item 24°%), that focusing
solely on the location of the entity to which the supply is made does not always produce an
outcome consistent with the policy intention to treat as GST-free those supplies that are for
consumption outside Australia.

145B. Subiject to subsection 38-190(5), subsection 38-190(4) applies to extend the
application of paragraph (a) of item 3 if a supply is made to an entity that is in Australia in
relation to the supply but is provided to another entity outside Australia. In this
circumstance, the supply is taken to be made to a recipient who is not in Australia and
therefore satisfies paragraph (a) of item 3.4%8

145C. To illustrate the application of subsection 38-190(4), the following 2 examples of the
types of supplies provided to another entity outside Australia are given in the EM:

° a supply of mobile phone roaming to an Australian business with an
employee overseas, and

° a supply to an Australian business of a training course to be conducted
overseas.2¢

145D. In each of these examples, the supply is covered by subsection 38-190(4) because
the supply is made to a resident entity (the Australian business) but is provided to another
entity (the employee or person being trained), outside Australia. The supply is therefore
taken to satisfy paragraph (a) of item 3.

145E. Subsection 38-190(4), similar to subsection 38-190(3), is about identifying where a
supply is for consumption by reference to the location of an entity other than the
recipient.*° If subsection 38-190(4) applies, it is the location of the entity to which the
supply is provided, not the location of the entity to which the supply is made, that is the
basis for identifying whether the supply is for consumption outside Australia.

145F. If paragraph (a) of item 3 is satisfied, or is taken to be satisfied because of the
application of subsection 38-190(4), it is necessary to consider paragraph (b) of item 3 to
determine if the supply is GST-free under item 3.

145G. Subsection 38-190(5) limits the scope of subsection 38-190(4) and applies to
supplies of specified services that are made on or after 1 July 2010, but not to supplies to
the extent that the supplies relate to a taxable importation made before 1 July 2010.

145H. Subsection 38-190(5) provides that subsection (4) does not apply to any of the
following supplies:

(a) a transport of goods within Australia that is part of, or is connected with, the
international transport of the goods;

(b) a loading or handling of goods within Australia that is part of, or is connected with,
the international transport of the goods;

(c) a service, done within Australia, in relation to the goods that facilitates the
international transport of the goods;

(d) insuring transport covered by paragraph (a);

40A Subsection 38-190(3) negates the GST-free status of certain supplies that are GST-free under item 2.

40B For a supply covered by subsection 38-190(4) to be GST-free, all of the requirements of item 3 must be
satisfied and subsection 38-190(5) must not apply to the supply.

40C At paragraph 3.27.

40D However, in contrast to subsection 38-190(4), the purpose of subsection 38-190(3) is to negate the GST-
free status of certain supplies that are otherwise GST-free under item 2 (refer to GSTR 2005/6DC).
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(e) arranging transport covered by paragraph (a), or insurance covered by paragraph

(d).

Item 3 and paragraph 9-25(5)(d)

145]. For a supply to be a taxable supply under section 9-5, one of the requirements is

that the supply must be connected with Australia.%%€

145J. From 1 July 2017, a supply of anything other than goods or real property (an
intangible) is connected with Australia if, among other things, the recipient of the supply is
an ‘Australian consumer’.49F

145K. The phrase ‘Australian consumer’ is defined in section 195-1 to have the meaning
given by subsection 9-25(7) and affected by section 84-100. Under subsection 9-25(7), an
entity is an Australian consumer of a supply made to it if the entity:

° is an Australian resident (other than an entity that is an Australian resident
solely because the definition of Australia in the ITAA 1997 includes the
external Territories), and

° either is not reqistered or, if it is reqgistered, does not acquire the thing
supplied solely or partly for the purpose of an enterprise that it carries on.4%€

145L. This means that all supplies of intangibles made to Australian consumers are
connected with Australia regardless of where the thing is done (for example, where the
service is performed) and regardless of whether the supplier makes the supply through an
enterprise it carries on in Australia.

145M. For example, if an Australian resident receives a haircut while holidaying in
Germany, the supply of hairdressing services by the German hairdresser is connected with
Australia under paragraph 9-25(5)(d). However, item 3 makes such a supply GST-free
because the supply is made to a recipient that is outside Australia when the thing supplied
is done, the effective use or enjoyment of the supply is outside Australia, and it is neither a
supply of work physically performed on goods situated in Australia when the work is done
nor a supply directly connected with real property situated in Australia.

145N. It is noted that, in some circumstances, it may be easier for a non-resident who
makes a supply to an Australian consumer outside Australia to determine whether the
supply is GST-free under item 3 than determine whether the supply meets the
requirements of section 9-5.

1450. It is further noted that GST-free supplies made by a non-resident that are not made
through an enterprise they carry on in Australia are disregarded for the purpose of working
out their current GST turnover and projected GST turnover.*" Such supplies are not
counted for the purpose of determining whether the non-resident meets the registration
turnover threshold and is required to be registered for GST.4%

40E Paragraph 9-5(c). However, a supply that is not connected with Australia may be a taxable supply under
subsection 84-5(1).

40F See paragraph 9-25(5)(d).

40G The meaning of ‘Australian consumer’, including how this meaning is affected by section 84-100, is
explained further in Goods and Services Tax Ruling GSTR 2017/1 Goods and services tax: making cross-
border supplies to Australian consumers.

40H Paragraphs 188-15(3)(d) and 188-20(3)(d).

401 Subsection 188-10(1) and sections 23-5 and 23-15.
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154. |Om|tted |Eepﬁuﬁhepe*planane{+and—e>@mple&mfe%—pamg¥aphs€>544e%94—

Application of paragraph (b) of item 3

160. The following flow charts illustrate, in broad terms, where paragraph (a) of item 3 is
satisfied, the application of paragraph (b) of item 3 to a supply made to an entity that is not
in Australia when the thing supplied is done, as explained in this Ruling.

161. |Om|tted |Elewehaﬁ4—page%3—ﬂ+usha¥es—hew4&detem4me4w~h+ehenﬂ%y4he
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165.  The flow charts should be read in conjunction with the relevant paragraphs in this
Ruling.and GSTR 2005/6DC.
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165A. Flow chart 1 of this Ruling illustrates how to determine to which entity the supply is

provided (the providee) — this is the entity that actually uses or enjoys the supply.

Flow chart 1: Determining the providee entity — the entity that uses or enjoys the supply

Q1: To which entity is the supply made?
[This is the recipient entity for the purposes of paragraph (a) of item 3.]

Having determined the recipient entity, consider:

Q 2: To which entity is the supply provided? (This entity is referred to as ‘the
providee’)

[Is the supply as properly described, provided to the recipient entity or is it provided
to another entity?]

A supply is provided to another entity if the contractual flow is to one entity (the recipient) while the
actual flow of that supply (for example, the performance of a service), is in whole or in part, to
another entity that is not the entity with which the supplier made the agreement for the supply.

How to determine whether the supply is provided to another entity

A clear understanding of the exact nature of the supply based on the facts and circumstances is
essential to determining whether the supply is a supply of a service, right or some other thing and
whether it is provided to another entity.

In the case of freight or delivery services, if goods from one entity are addressed for delivery to
another entity, we accept that the delivery or freight services are provided to that addressee entity.

e
4 )

The providee entity is the entity that
actually uses or enjoys the supply
and is therefore the relevant entity

for the purposes of determining
where use or enjoyment of a supply
takes place.

- J
4 )

If the providee entity is:
o a resident individual go to Flow chart 2 (paragraph 165B of this Ruling)
) a non-resident individual go to Flow chart 3 (paragraph 165C of this Ruling)

. an entity other than an individual go to Flow chart 4 (paragraph 165D of this
Ruling).

- J
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165B. Flow chart 2 of this Ruling illustrates how to determine when effective use or
enjoyment of a supply provided to a providee that is a resident individual takes place
outside Australia.

Flow chart 2: The providee is a resident individual — how to determine whether effective
use or enjoyment of the supply takes place outside Australia

Following on from Flow chart 1

\ 4

Q 3: When the thing supplied is done, is the supply provided to the resident
individual in Australia or outside Australia?

A supply is provided as and when the thing supplied is done. Therefore, this is the relevant time for determining whether
a supply is provided to a resident individual in Australia or outside Australia.

Is the supply provided to a resident individual in Australia or outside Australia?
. A supply is provided to a resident individual in Australia if that individual:
- is physically in Australia when the thing supplied is done; or

- is physically outside Australia when the thing supplied is done but that presence outside Australia is not
integral to, but is merely coincidental with, the provision of the supply.

. A supply is provided to a resident individual outside Australia if that individual is physically outside Australia
when the thing supplied is done and that presence outside Australia is integral to, as distinct from being merely
coincidental with, the provision of the supply.

1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
:
Determining whether a resident individual’s presence outside Australia is integral to the provision of the supply requires i
an examination of the facts and circumstances of the supply. However, indicators that the presence of the individual '
outside Australia is integral to the provision of the supply include: '
. the need for the supply arises from the resident individual’s presence outside Australia; for example, a supply of |
legal services in relation to an offence committed by that individual while outside Australia; or '

1
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1
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1
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. the presence of the resident individual outside Australia is integral to the performance, receipt or delivery of the
supply; for example, training, entertainment or travel services.

In the case of delivery or freight services if goods from an entity are addressed for delivery to an individual, we accept
those services are provided to the individual in Australia, if the goods have an Australian address, and outside Australia,
if the goods have an address outside Australia.

Apportionment

To the extent that the supply is provided to a resident individual in Australia effective use or enjoyment of the supply
does not take place outside Australia and the supply is not GST-free. To the extent that the supply is provided to a
resident individual outside Australia effective use or enjoyment of the supply takes place outside Australia and the supply
is GST-free (if the other requirements of item 3 are met and subsections 38-190(2) and (2A) do not apply). The supplier
is required to apportion the consideration between the GST-free and taxable parts of the supply.

______________ e et [
The supply is provided to the resident The supply is provided to The supply is provided to the resident
individual the resident individual individual
in Australia partly in Australia and outside Australia

partly outside Australia

To the extent that the supply ...

AN

is provided to the resident is provided to the resident
individual in Australia individual outside Australia

Effective use or enjoyment of the supply takes

Effective use or enjoyment of the supply place outside Australia.
does not take place outside Australia. The supply is GST-free if the other
The supply is not GST-free under item 3. requirements of item 3 are met and

subsections 38-190(2) and (2A) do not negate
the GST-free status of the supply.
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165C. Flow chart 3 of this Ruling illustrates how to determine when effective use or
enjoyment of a supply provided to a providee that is a non-resident individual takes place
outside Australia

Flow chart 3: The providee is a non-resident individual — how to determine whether
effective use

Following on from Flow chart 1

\ 4

Q 3: When the thing supplied is done, is the supply provided to the non-resident
individual outside Australia or in Australia?

When the thing supplied is done

A supply is provided as and when the thing supplied is done. Therefore, this is the relevant time for determining whether
a supply is provided to a non-resident individual in Australia or outside Australia.

When is the supply provided to a non-resident individual outside Australia or in Australia?
. A supply is provided to a non-resident individual outside Australia if that individual is physically:
- outside Australia when the thing supplied is done; or

- in Australia when the thing supplied is done but that presence in Australia is not integral to, but merely
coincidental with, the provision of the supply.

. A supply is provided to a non-resident individual in Australia if that individual is physically in Australia when the
thing supplied is done and that presence in Australia is integral to, as distinct from being merely coincidental
with, the provision of the supply.

Determining whether a non-resident individual's presence in Australia is integral to the provision of the supply requires
an examination of the facts and circumstances of the supply. However, indicators that the presence of the individual in
Australia is integral to the provision of the supply include:

. the need for the supply arises from the non-resident individual’s presence in Australia — for example, a supply of
legal services in relation to an offence committed by that individual while in Australia; or

. the presence of the non-resident individual in Australia is integral to the performance, receipt or delivery of the
supply — for example, training, entertainment or travel services.

In the case of delivery or freight services if goods from an entity are addressed for delivery to an individual, we accept
those services are provided to the individual in Australia, if the goods have an Australian address, and outside Australia,
if the goods have an address outside Australia.

Apportionment

To the extent that the supply is provided to a non-resident individual in Australia effective use or enjoyment of the supply
does not take place outside Australia and the supply is not GST-free. To the extent that the supply is provided to a non-
resident individual outside Australia effective use or enjoyment of the supply takes place outside Australia and the supply
is GST-free (if the other requirements of item 3 are met and subsections 38-190(2) and (2A) do not apply). The supplier
is required to apportion the consideration between the GST-free and taxable parts of the supply.

____________ 5 I
The supply is provided to the The supply is provided to The supply is provided to
non-resident individual in the non-resident individual the non-resident individual
Australia partly in Australia and outside Australia

partly outside Australia

To the extent that the supply ...

PN

is provided to the non- is provided to the non-resident
resident individual in individual outside Australia

A \ 4

Effective use or enjoyment of the supply
Effective use or enjoyment of the supply takes place outside Australia.
does not take place outside Australia. The supply is GST-free if the other
requirements of item 3 are met and

subsections 38-190(2) and (2A) do not
negate the GST-free status of the supply.

The supply is not GST-free under item 3.
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165D. Flow chart 4 of this Ruling illustrates when effective use or enjoyment of a supply

provided to a providee that is an entity other than an individual takes place outside

Aus

tralia.

Flow chart 4: The providee is a company, partnership, corporate limited partnership or trust
— how to determine whether effective use or enjoyment of the supply takes place outside

Australia
Following on from Flow chart 1
v
Q 3:  When the thing supplied is done, is the supply provided to the company, partnership,

corporate limited partnership or trust entity in Australia or outside Australia?

The supply is provided to the
entity in Australia — for example

the entity only has a presence in

the entity has a presence outside

When the thing supplied is done

A supply is provided as and when the thing supplied is done. Therefore, this is the relevant time for determining whether
a supply is provided to an entity in Australia or outside Australia.

Entity is in Australia (that is, has a presence in Australia)

A company, corporate limited partnership or trust is in Australia (irrespective of its residency status) when the thing
supplied is done, if the entity carries on business, (or in the case of an entity that does not carry on business, carries on
activities), in Australia at or through a fixed and definite place of its own, or through an agent at a fixed and definite
place, for a sufficiently substantial period of time.

Also a company or corporate limited partnership is in Australia if it is incorporated or formed in Australia respectively.

A partnership is in Australia if the entity carries on business (or in the case of a partnership that is in receipt of ordinary
income or statutory income jointly, other activities which generate that income) in Australia at or through a fixed and
definite place of its own, or through an agent at a fixed and definite place, for a sufficiently substantial period of time.

When a supply is provided to the entity in Australia or outside Australia

A supply is provided to a company, partnership, corporate limited partnership or trust in Australia if the supply is for the
purposes of the entity’s Australian presence (for example, an Australian branch, representative office or agent if it is a
non-resident company; or the Australian head office if it is an Australian incorporated company).

In the case of delivery or freight services if goods from an entity are addressed for delivery to another entity, we accept
those services are provided to that other entity in Australia, if the goods have an Australian address, and outside
Australia, if the goods have an address outside Australia.

Note: if the entity only has a presence in Australia, the supply is provided to that entity in Australia. If the entity only has a
presence outside Australia the supply is provided to that entity outside Australia.

Apportionment

To the extent that the supply is provided to the company, partnership, corporate limited partnership or trust in Australia,
effective use or enjoyment of the supply does not take place outside Australia and the supply is not GST-free. To the
extent that the supply is provided to the presence of a company, partnership, corporate limited partnership or trust
outside Australia, effective use or enjoyment of the supply takes place outside Australia and the supply is GST-free (if
the other requirements of item 3 are met and subsections 38-190(2) and (2A) do not apply). The supplier is required to
apportion the consideration between the GST-free and taxable parts of the supply.

The supply is provided to an entity in
Australia and an entity outside Australia
(whether the same entity with a

The supply is provided to the entity
outside Australia — for example

the entity does not have a presence in

A i presence in and outside Australia or Australia,
ustralia, two different entities and whether or not or
or it is possible to identify separate parts the entity has a presence in Australia

Australia but at all times the supply

is

-

.

of each entity).

of the supply flowing to each presence

but at no time is the supply for the

purposes of its presence in Australia.

|

/ Effective use or enjoyment of the \

for the purposes of its presence
in Australia To the extent that the supply ...
is is

\ provided | Provided

to an to an

Effective use or enjoyment of the entity in enti?y
supply does not take place Australia outside
Australia

outside Australia.

The supply is not GST-free under

item 3
J

[
>

.

supply takes place outside Australia.

The supply is GST-free if the other
requirements of item 3 are met and
subsections 38-190(2) or (2A) do not
negate the GST-free status of the

supply.

J
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Hem-3-and-subsection38-190(4)
166 i

43 [Omitted.]R
somacmonC2ts
44 [Omitted. Fer—fumtther—gwdaneeLFefer—te-GSﬂR—zggsll

45 [Omitted.
46 [Omitted.

47 [Omitted.]Sw
item-2:
48 [Omitted.

49 [Omitted.
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174. [Omitted.]Subsection 38-190(4), similar to subsection 38-190(3), is about
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52 M]mm%ax—kegslahe{%ndmen%u—%@@ﬂ%pﬁagmph—g%
53 [Omitted.][2005} FCAEC126;219-ALR 594
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198. [Omitted.]Fhepractical-difficulties-illustrated-by-the-storage-and-hairdressing

54 [Omitted.]219-ALR-594-at 602
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55 [Omitted.]S
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57 [Omitted.]S :
sectionof GSTR 2005/6-
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58 [Omitted.]S
59 [Omitted.]S
GSTR2004/7-

60 [Omitted.
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215, [ Lniliec hesenbos e Do e s nndlen e 2 e ol o o s fo e ool

220. [Omitted.]A clear understanding of the exact nature of the supply is essential to

61 [Omitted.]tbid-

62 [Omitted.]S hs-59 : 82 in-th
63 [Omitted.]S : 8 in-the Rulin
sectionof GSTR 2005/6-

Draft Goods and Services Tax Ruling GSTR 2007/2DC Page 46 of 149



Draft Goods and Services Tax Ruling

GSTR 2007/2DC

Page status: draft for comment

Draft Goods and Services Tax Ruling GSTR 2007/2DC Page 47 of 149



Draft Goods and Services Tax Ruling

GSTR 2007/2DC

Page status: draft for comment

Examples

229. In each of the examples in this Ruling, the requirement in item 3 that the supply is
not a supply of work physically performed on goods situated in Australia, and is not a
supply directly connected with real property situated in Australia, are satisfied. This
requirement in item 3 (which is also relevant for item 2) is discussed in GSTR 2003/7 and

is not further dlscussed in thls Rullnq H—l&eHJy—m—anHted—erreumstaHeesJéhai—any—eneiaet—

Identifying the providee entity — determining whether effective use or enjoyment
takes place outside Australia

230. Examples 1 and 2 of this Ruling illustrate theFhe importance of understanding the
exact nature of the supply by having regard to the facts and circumstances of the supply-is

I b the followd . s,

Example 1 - supply of consultancy services made to a resident company and
provided to a resident subsidiary with a presence in Australia and outside Australia

231. An Australian business consultancy firm, OzBiz, is engaged by an Australian parent
company, Aus Co, to review the business practices and procedures of its subsidiary entity,
Sub Co. At all times during the period over which the service is performed Sub Co is a
resident of Australia and carries on business both in Australia, (where it has its head
office), and in Papua New Guinea, (where it has a branch office).

232. OzBiz undertakes a separate review of both Sub Co’s operations — that is, a review

of the head office and a reVIeW of the Papua New Gumea branch off/ce Ihe—sapp#y—by

Papaa—New—Gamea—b#aneh@ﬁﬁee The aim of each review is to ldentlfy areas Where

efficiency gains and cost savings may be made by Sub Co with respect to its head office
operations and its branch office operations. The service is performed over a period of time
and culminates in the production of 2 reports, one for the management team of the
subsidiary’s presence in Papua New Guinea and one for the management team of the
subsidiary’s presence in Australia.

Paragraph (a) of item 3

233. The supply of consultancy services by OzBiz is made to Aus Co, a resident entity
that is in Australia when the consultancy services are performed. The supply does not
therefore satisfy paragraph (a) of item 3 unless subsection 38-190(4) applies.
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Subsection 38-190(4)
234. Paragraph 38-190(4)(a) is satisfied because the supply of consultancy services by

OzBiz is a supply under an aqreement entered into W/th a resident entity, Aus Co.The

235. [Omitted. I#H&thenﬂeeessaﬁy—t&eefwdepmparagﬁaph%%@%{b)—ls—saysﬁeet

236. What is being supplied is the service of separately reviewing the business
procedures and practice of Sub Co’s operations in Australia and in Papua New Guinea to
achieve efficiency gains and cost savings. The consultancy services are therefore-provided
to another entity, Sub Co for the purposes of paragraph 38-190(4)(b) because they involve
reviewing SubCo’s operations to identify improvements for SubCo’s operations.

237.
te4487LSub Co is present both in Australla and outs:de Australla When the thing supplled is
done.

238. To the extent that the supply is for the purposes of Sub Co’s presence outside
Australia (that is, the Papua New Guinea branch office), the supply is provided to Sub Co
outside Australia. To this extent subsection 38-190(4) is satisfied and paragraph (a) of
item 3 is satisfied.

239. To the extent that the supply is for the purposes of Sub Co’s presence in Australia
(that is, its Australian head office), the supply is provided to Sub Co in Australia. To this
extent subsection 38-190(4) is not satisfied and paragraph (a) of item 3 is not satisfied.

Paragraph (b) of item 3
240. [Omitted. lAemseussed—abevefthe—suppﬂeeﬁmeeense#ane%seﬂﬁees—by—QzB%s

241. As-explainedinPart-NVA{paragraphs419-te-423)toTo the extent that the supply is

for the purposes of Sub Co’s presence outside Australia (that is, its branch in Papua New
Guinea), the supply is provided to Sub Co outside Australia and effective use or enjoyment
of the supply is by SubCo and this takes place outside Australia. Therefore, paragraph (b)
of item 3 is satisfied.

Summary

242. The supply by OzBiz is GST-free under item 3 to the extent the supply of
consultancy services is provided to Sub Co’s presence outside Australia (that is, to the
extent the consultancy services are for the purposes of the Papua New Guinea branch
office).
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243. The supply by OzBiz is not GST-free under item 3 to the extent the supply is
provided to Sub Co’s presence in Australia (that is, to the extent the consultancy services
are for the purposes of the head office in Australia).

244. The above example is contrasted with the following fwe-examples.

Example 2 — supply of consultancy services made and provided to a resident
company

245. Using the same facts as Example 1, except that now OzBiz is engaged by Aus Co
to review the business practices and procedures of Sub Co to assess compliance by Sub
Co with Aus Co’s reporting requirements and standards. In these circumstances, the
service is made, and provided, to Aus Co; it is not a service which is provided to Sub Co.

246. As the service is made to Aus Co, which is in Australia when the consultancy
services are performed, paragraph (a) of item 3 is not satisfied. As the supply is also
provided to Aus Co in Australia subsection 38-190(4) does not apply to extend the
application of paragraph (a) of item 3. Therefore, the supply is not GST-free under item 3.

247. While it is unnecessary to consider paragraph (b) of item 3, it is also not satisfied.
The supply is provided to Aus Co. As the supply is for the purposes of Aus Co’s presence
in Australia, it is therefore provided to Aus Co in Australia and thus effective use or
enjoyment of the supply does not take place outside Australia.

68 [Omitted.|See-paragraphs-64-to-66-and-33540-339-in GSTR 2004/7-
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252. |Om|tted IWh#&mI&urmeeessaFy—t&eens;de#pamgmph—(b)eﬁﬁemé’—m:&aJs&ﬁet
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262. [Omitted.]Semetimes-an-entity-makes-an-acquisition-through-an-agent-{thatis-the

70 [Omitted.]S

"' [Omitted JRefer-to-paragraph-+84-4(+)e)-
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268. [Omitted.]An-individualis-theprovidee{thatis;the-entity to-which-asupplyis
idod) if either:

270. [Omitled. |Ferihereaconsonloined in Port Lot ihe =olonation coclion e

)
hat-effective-use-orenjoymentof-a-supply-takes-place-outside-Australia
he
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278, [ nliel emeeensie s ne nnde e cmonn oo o e s Loe e lie e

dividual-in-Australia

R R e R R
o Hoply-doeshottake placeoutside- Australia—Paragraph{b)}ofitem-3-

Draft Goods and Services Tax Ruling GSTR 2007/2DC Page 55 of 149



Draft Goods and Services Tax Ruling

GSTR 2007/2DC

Page status: draft for comment

72 [Omitted.|Assuming-that therequirements-of section-9-5-are-ctherwise-satisfied:
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I - ‘ 4 Iy
289. [Omitted.]Hfanen-resident-individualspresence-in-Australiaisintegral-toas-distinet

35 of the Ruli ion)
290. [Omitted.]Conversely, if a non-resident individual's presence in Australia is not

294, [ inliec resmesbee cesnddad o o odichn oo coionlon oo o e e
ide A o if i ) o i ident) it the-f I

[Omitted.]Betermining-w 3 d A

73 [Omitted.|Assuming-that therequirements-of section-9-5-are-ctherwise-satisfied:
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Providee entity is an individual — determining whether effective use or enjoyment of
a supply takes place outside Australia

300. Examples 4 to 16 of this Ruling illustrate how to determine whether effective use or
enjoyment of a supply takes place outside Australia where the supply is provided to an
individual. Examples 4 to 6 illustrate circumstances where the need for the supply arises
from the |nd|V|duaI S presence ata partlcular Iocatlon We—set—eui—Ieelew—|PrF|qelq-:eek-:deaal
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Example 4 — supply of legal services to a resident individual physically located
outside Australia

301. Jane, an Australian resident, is on holidays in New Zealand and while there
commits an offence. While in New Zealand Jane engages an Australian solicitor to supply
her with legal services.

Paragraph (a) of item 3

302. The supply of legal services is made to Jane who is not physically present in
Australia when the thing supplied is done (that is the period during which the legal services
are performed). The supply therefore satisfies paragraph (a) of item 3.7

Paragraph (b) of item 3

303. The supply of legal services is provided to Jane. The need for the supply of legal
services arises from Jane’s presence in New Zealand and therefore her presence in New
Zealand is integral to the provision of the supply. The legal services are therefore provided
to Jane outside Australia and the effective use or enjoyment of the supply of legal services
takes place outside Australia. Paragraph (b) of item 3 is satisfied.

304. The supply to Jane is therefore GST-free under item 3.

Example 5 - referring to Example 4, Jane’s parents engage the Australian solicitor

305. Referring to Example 4, this example explains the outcome if Jane’s parents (who
are also Australian residents) engage the legal services of the solicitor instead of Jane.

Paragraph (a) of item 3

306. The supply of the legal services is made to Jane’s parents who are physically
present in Australia when the thing supplied is done (that is the period during which the
legal services are performed). The supply does not satisfy paragraph (a) of item 3 unless
subsection 38-190(4) applies.”™

Subsection 38-190(4)

307. Paragraph 38-190(4)(a) is satisfied as the supply is made under an agreement with
resident individuals (Jane’s parents).

74 Refer to paragraphs 221 to 228 of GSTR 2004/7 which explain when an individual is in Australia for the
purposes of item 3. If an individual is in Australia in relation to a supply paragraph (a) of item 3 is not
satisfied.

75 [Omitted.]Fh

76 Refer to paragraphs 221 to 228 of GSTR 2004/7 which explain when an individual is in Australia for the
purposes of item 3. If an individual is in Australia in relation to a supply paragraph (a) of item 3 is not
satisfied. Refer to paragraphs 186 to 197 of GSTR 2004/7 which explain subsection 38-190(4).
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308. It is then necessary to consider if paragraph 38-190(4)(b) is satisfied.
Paragraph 38-190(4)(b) is only satisfied if the supply of legal services is provided to
another entity outside Australia.

309. The supply of legal services is provided to Jane. As explained at paragraph 303 of
this Ruling, Jane’s presence outside Australia is integral to the supply as the need for the
supply arises from Jane’s presence outside Australia. The supply is therefore provided to
Jane, another entity, outside Australia and paragraph 38-190(4)(b) is satisfied.
Subsection 38-190(4) applies and the supply of legal services satisfies paragraph (a) of
item 3.

Paragraph (b) of item 3

310. Paragraph (b) of item 3 is satisfied and the supply is therefore GST-free under
item 3. See the explanation at paragraph 303 of this Ruling.

Example 6 — referring to Examples 4 and 5, the solicitor provides legal services
following Jane’s return to Australia

311. Referring to Examples 4 and 5 of this Ruling, this example explains the outcome
where the solicitor continues to provide legal services to Jane following her return to
Australia.

312.  To the extent the solicitor continues to provide legal services to Jane in relation to
this matter after she retumns to Australia, the supply of those services does not satisfy
either paragraph (a) or (b) of item 3 (irrespective of whether the supply is made to Jane or
Jane’s parents) and to that extent the supply of the legal services is not GST-free.
Paragraph (a) of item 3 is not satisfied as Jane (Example 4) or Jane’s parents (Example 5)
are physically in Australia when the service is performed™ and subsection 38-190(4) is not
satisfied in the case of the supply to Jane’s parents (Example 5). Paragraph (b) of item 3 is
not satisfied as the supply of legal services is provided to Jane in Australia and to this
extent effective use or enjoyment of the supply does not take place outside Australia.
Therefore, to the extent legal services are supplied following Jane’s return to Australia the
supply is not GST-free under item 3.

313. Example 7 of this Ruling illustrates that knowledge of the residence status of an
individual to whom the supply is provided is unnecessary if it is clear in any case that a
supply is provided to an individual at a particular location.

77 [Omitted.]Fh

78 Refer to paragraphs 221 to 228 of GSTR 2004/7 which explain when an individual is in Australia for the
purposes of item 3. If an individual is in Australia in relation to a supply paragraph (a) of item 3 is not
satisfied.
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Example 7 — supply of foreign tax return preparation services made to a non-

res:dent employer and prov:ded to employeeswepa#a#o#mf—ferefgn—ta*retums—fer

314. An Australian-resident accounting firm enters into an arrangement with a non-
resident company to complete foreign tax returns for the non-resident company’s
employees working in Australia on secondment with a client of the non-resident company.
The non-resident company does not carry on business in Australia through a place of its
own or through an agent.

315. Each employee is available to answer questions and to provide necessary
information. The returns are completed and signed by each employee while the employee
is in Australia.

Paragraph (a) of item 3

316. The supply of tax return services is made to a non-resident company that is not in
Australia when the thing supplied is done (that is the period during which the services of
preparing the tax retumns are performed).” The supply therefore satisfies paragraph (a) of
item 3.

Paragraph (b) of item 3

317. What is being supplied is the service of preparing the tax returns of the employees.
The nature of the service is such that the supply of tax return preparation services is
provided, in part, to each employee.

318. Each employee is in Australia when the tax return services are performed. On the
facts their presence in Australia is integral to the provision of the supply. It is not merely
coincidental to the provision of the supply. The supply is therefore provided to each
employee in Australia.

319. As the supply is provided to each employee in Australia, effective use or enjoyment
of the supply does not take place outside Australia. Paragraph (b) of item 3 is not satisfied
and the supply is not GST-free under item 3.

320. Ifthe finalised returns are sent to the non-resident company and are on-forwarded
to its employees in Australia, this does not alter the nature of the supply and the fact that

the supply of tax return preparation services is provided to the employees in Australia for

the reasons explained at paragraph 317 of this Ruling.

Note: the supply will be GST-free under item 2 if the employees are provided with the tax
return services as part of their remuneration and the non-resident makes the acquisition
solely for a creditable purpose and it is a non-deductible expense. (Refer to subparagraph
38-190(3)(c)(iii) and GSTR 2005/6DC).

0 Refer to paragraphs 333 to 372 of GSTR 2004/7 which explain when a company is in Australia for the
purposes of item 3. If a company is in Australia in relation to a supply paragraph (a) of item 3 is not satisfied.
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321, [Dinillled eeseestnes e dndiddal ol o conondon loondion o e ce Lo the

[Omitted.]W W j Aoli
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329A. Example 9 illustrates circumstances where the presence of an individual at a

particular location is integral to the performance, receipt or delivery of the supply. Example
9 also illustrates that knowledge of the residence status of an individual to whom the
supply is provided is unnecessary if it is clear in any case that a supply is provided to an
individual at a particular location.

Example 9 — supply of life coaching services made to a resident company but
provided to its employees_in Australia

330. Aus Co is contracted by a resident company to provide life coaching to high
performing employees at its branch in New Zealand. The purpose of the coaching is to
groom the employee to take on more senior roles within the New Zealand brancheompany.

331. The life coaching takes place at the employee’s workplace in New Zealand. The
employees are non-resident individuals._All contact, apart from tasks of a minor
administrative nature is with the New Zealand branch.

Paragraph (a) of item 3

332. The supply of life coaching services is made to a resident company that is not in
Australia in relation to the supply of life coaching services are performed. The supply

sat/sf/es the requ:rements of paraqraph (a) of ltem 3 Ihe—supp#yeﬁhfeueeaehmg—seﬂtfee&ls

333. [Omitted.]JParagraph 38-190(4)(a) is satisfied as the supply is made under an
- - .
334.

82 Refer to paragraphs 333 to 372 of GSTR 2004/7 WhICh explaln when a company is in Australia for the
purposes of item 3. If a company is in Australia in relation to a supply paragraph (a) of item 3 is not satisfied.
Refer to paragraphs 186 to 197 of GSTR 2004/7 which explain subsection 38-190(4).
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Paragraph (b) of item 3
336. The supply is prov:ded to each employeeeed—aedlseussed—at—paﬁagraph—s’%ef

v atia. Therefore the
effectlve use or enjoyment of the supply takes place outs:de Australia. Paragraph (b) of
item 3 is satisfied. The supply is GST-free under item 3.

, ) f in froic i .
337. |Om|tted Hn%h&eas&e#de#wew—e#%ghi—semee&#hmh—a%p#ewded%e—an
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340. Example 10 of this Ruling illustrates the approach where goods from a resident
entity are sent to a non-resident individual. This can be contrasted with Example 1142
{which-fellows) where the delivery is to the public (individuals) at large.

Example 10 —_supply of transport services made to an Australian-resident company

and prov:ded to another entltymtematfenal—#efght—e*pe#&—domesﬂc—legtef

341. An Australian exporter sells goods to a Japanese individual on delivered duty paid
terms. The exporter is therefore obliged to deliver the goods to the Japanese customer at
the named place of destination, Tokyo. The goods are addressed to the Japanese
customer. The Japanese customer takes delivery of the goods in Tokyo.

342. The Australian exporter contracts with an Australian airline, Aus Air Freight, to
transport the goods from Adelaide to Tokyo. Aus Air Freight contracts with an Australian
transport supplier, Aus Transport, to undertake the domestic leg of the transport of the
goods from Adelaide to Sydney.

343. Aus Transport supplies Aus Air Freight with domestic transport services.
Aus Transport moves the goods from Adelaide to Sydney on behalf of Aus Air Freight.

344. Aus Transport arranges with the Australian exporter a suitable time to pick up the
goods. The transport service occurs over the time from picking up the goods in Adelaide to
delivery in Sydney.

Paragraph (a) of item 3

345. The supply of domestic transport services by Aus Transport to Aus Air Freight is a
supply made to a resident company that is in Australia_in relation to the supply when the
transport services are performed. The supply does not satisfy paragraph (a) of item 3
unless subsection 38-190(4) applies.’

Subsection 38-190(4)

346. The supply of domestic transport services by Aus Transport to Aus Air Freight is a
supply under an agreement entered into with a resident. Paragraph 38-190(4)(a) is
therefore satisfied.

347. It is then necessary to consider if paragraph 38-190(4)(b) is satisfied. Under the
export sale terms, the Australian exporter is required to provide the Japanese customer
with the services of delivering the goods to the customer at the named place of destination,
Tokyo. The Australian exporter effects provision of delivery services to the Japanese
customer through Aus Air Freight. Aus Air Freight in turn subcontracts to Aus Transport,
part of the provision of delivery services to the Japanese customer.

348. On these facts the transport services supplied by Aus Transport to Aus Air Freight
are provided to the Japanese customer. Delivery services are required to be provided to

84 Refer to paragraphs 333 to 372 of GSTR 2004/7 which explain when a company is in Australia for the
purposes of item 3. If a company is in Australia in relation to a supply paragraph (a) of item 3 is not satisfied.
Refer to paragraphs 186 to 197 of GSTR 2004/7 which explain subsection 38-190(4).
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the Japanese customer and those services are provided to the customer under various
Subcontract arrangements.

349. We recognise that Aus Transport may not be aware of the full circumstances of the
supply of transport services that it makes to Aus Air Freight. At a practical level if goods
from one entity are addressed for delivery to another entity, we consider that it is

reasonable for Aus Transport to conclude that the transport services are prowded to the
addressee entity We-recogn : A

350. If the Japanese customer is not in Australia when the transport services are
performed by Aus Transport, the supply is provided to the Japanese customer outside
Australia and paragraph 38-190(4)(b) is satisfied. We also recognise that Aus Transport is
unlikely to know the specific whereabouts of the Japanese customer-at-ail-times-dutring-the
perod-when-the-transpeort-services-are-performed. At a practical level if the goods are
addressed to an entity outside Australia, we consider it is reasonable for Aus Transport to
conclude that the transport services are provided to that other entity outside Australia. The
supply therefore is provided to another entity, the Japanese customer, outside Australia.

351. Subsection 38-190(4) is satisfied and therefore paragraph (a) of item 3 is satisfied.

Paragraph (b) of item 3

352. The supply is provided to the Japanese customer. To determine whether effective
use or enjoyment of the supply takes place outside Australia it is necessary to consider if
provision of the supply is to the Japanese customer outside Australia.

353. We explain at paragraphs 349 and 350 of this Ruling for the purposes of

paragraph 38-190(4)(b) that we consider the supply of delivery or freight services is
provided to the Japanese customer outside Australia. Therefore effective use or enjoyment
of the supply of the transport services supplied by Aus Transport takes place outside
Australia. Paragraph (b) of item 3 is satisfied. The supply of transport services supplied by
Aus Transport is therefore GST-free under item 3 (unless subsection 38-190(5) applies to
limit the application of subsection 38-190(4)).

353A. From 1 July 2010, supplies of transport of goods within Australia that are connected
with, or part of, the international transport of the goods are not GST-free under item 3. This
is due to the operation of subsection 38-190(5) which provides that subsection 38-190(4)
does not apply in these circumstances. Therefore, as the supply of transport services
supplied by Aus Transport to Aus Air Freight is done in Australia in connection with the
international transport of the goods, the supply will not be GST-free under item 3.
Additionally, the supply by Aus Transport to Aus Air Freight, a resident entity, will not be
GST-free under item 5 in subsection 38-355(1) (concerning ‘supplies of transport and
related matters’) as neither paragraph 38-355(2)(a) or (b) applies.
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Example 11 — supply of delivery services made and provided to a resident company

354. Booklovers Inc (a resident company) seeks to distribute advertising material in New
Zealand to the public at large. Booklovers Inc contracts with Ace Couriers (another
Australian company) to distribute the advertising material on its behalf in New Zealand.

Paragraph (a) of item 3

355. The supply of delivery services by Ace Couriers is made to a resident company that
is in Australia_in relation to the supply when the delivery services are performed. The
supply does not satisfy the requirements of paragraph (a) of item 3 unless subsection 38-
190(4) applies.

Subsection 38-190(4)

356. Subsection 38-190(4) does not apply. The delivery services are not required to be
provided to any entity other than Booklovers Inc. The unsolicited delivery of goods to the
public at large is not the provision of delivery services to another entity. The supply of
delivery services is therefore made and provided to Booklovers Inc.

357. As subsection 38-190(4) does not apply the supply does not satisfy paragraph (a)
of item 3.

Paragraph (b) of item 3

358. While it is unnecessary to consider paragraph (b) of item 3, it is also not satisfied.
The supply is provided to Booklovers Inc and as the supply is provided to Booklovers Inc
for the purposes of its Australian presence, the supply is provided to Booklovers Inc in
Australia. Therefore, effective use or enjoyment of the supply does not take place outside
Australia. Paragraph (b) of item 3 is not satisfied and the supply is not GST-free under
item 3.
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360. Examples 13 to 16 of this Ruling illustrate circumstances where the individual’s
presence at that location when the service is performed is merely coincidental with, and
not integral to, the provision of the supplv and determining where the supplv is effectlvelv
used or en|oved We

361. |Om|tted IPete#en—Aus#a#a#He&deﬁpengage&an—Aus#a#an—p#vate#mengaier
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Example 13 — supply of accounting services to a resident individual only

coincidentally physically located outside Australiasupply-ofaccounting-servicesto
aresidepiinaisdual eleaion b loonton cprtaicle s ten s

366. Matt, an Australian resident, engages an accountant to prepare and lodge his tax
return. During the time that his tax return is prepared Matt is overseas on holidays. While
overseas, Matt has a couple of phone calls with the accountant concerning deductions.

Paragraph (a) of item 3

367. The supply of accountancy services by the accountant is made to Matt who is
physically located outside Australia for part of the time when the services are being
supplied. To the extent that Matt is physically located outside Australia during the period
over which the services are supplied, the supply satisfies paragraph (a) of item 3.

Paragraph (b) of item 3

368. The supply is provided to Matt and as Matt is a resident who is physically located
outside Australia during the period when the accounting services are performed, it is
necessary to determine if Matt’s presence outside Australia is integral to, or merely
coincidental with, the supply.

369. In the circumstances of this supply, Matt’s presence outside Australia is merely
coincidental with the provision of the supply and the phone calls to and from the
accountant while he is overseas are merely necessitated by his absence from Australia on
holiday.

370. As Matt’s presence outside Australia is coincidental with, rather than being integral
to, the provision of the supply of accountancy services, the supply is not provided to Matt
outside Australia. We therefore consider the supply is provided to Matt in Australia and the
effective use or enjoyment of the supply does not take place outside Australia.

Paragraph (b) of item 3 is not satisfied and the supply is not GST-free under item 3.

Example 14 — supply of storage services to a non-resident individual physically
located in Australia

371. John, formerly an Australian resident, has goods stored in Brisbane at Aus Lock-
up’s storage facility. John comes to Australia on holiday and calls in to check on the
condition and safety of the goods he has stored at the facility. This supply is one of storage
services only. It does not give John an interest in real property and is not therefore a
supply of real property to John.
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Paragraph (a) of item 3

372. The supply of storage services by Aus Lock-up is made to John, a non-resident,
who is physically located in Australia for part of the time over which the services are
supplied. As John is a non-resident and in Australia, it is necessary to consider if John is in
Australia in relation to the supply.®® John is only in Australia in relation to the supply to the
extent that he is in contact with the supplier while in Australia and that contact is not minor.
As John is only checking on the condition and safety of his stored goods, Jehn-is-rnot

involved-with-the-supply-while-in-Australia-and-thereforehe is not in Australia in relation to
the supply. Therefore, the supply to John satisfies paragraph (a) of item 3.

Paragraph (b) of item 3

373. The supply is provided to John. As John is a non-resident who is physically located
in Australia for part of the time over which the services are supplied, it is necessary to
determine if John’s presence in Australia is integral to, or merely coincidental with, the
supply.

374. John’s presence in Australia during part of the period over which the storage
services are provided is merely coincidental with the supply of storage services and is not
in any way integral to the supply of those services. In these circumstances, John merely
takes advantage of being in Australia to check on the condition and safety of his stored
goods; this does not make his presence in Australia integral to the supply being provided.
As John'’s presence in Australia is not integral to the provision of the supply, the supply is
not provided to John in Australia. We therefore consider the supply is provided to John
outside Australia at all times and effective use or enjoyment of the supply continues to take
place outside Australia, even though for part of the time John is physically located in
Australia. Paragraph (b) of item 3 is satisfied and the supply is GST-free under item 3.

Alternative view

375. On one view, a supply of storage services in respect of goods situated in Australia
is effectively used or enjoyed in Australia. However, we consider that a supply of this kind,
even though it involves goods situated in Australia, is for consumption outside Australia if
the supply is, for example, made to a non-resident who is not in Australia when the storage
services are performed. Our view is supported by the legislative framework of items 2 and
3.

376. Items 2 and 3 specifically address supplies that are connected with goods situated
in Australia. The GST-free status of a supply that otherwise satisfies the requirements of
items 2 or 3 is negated if the supply is a supply of work physically performed on goods. A
supply of storage services in respect of goods in Australia is not a supply of work
physically performed on goods.8®

86 Refer to paragraphs 221 to 228 of GSTR 2004/7 which explain when an individual is in Australia for the
purposes of item 3. If an individual is in Australia in relation to a supply paragraph (a) of item 3 is not
satisfied.

87 [Omitted.]Fh

88 Refer to paragraphs 56 to 77 of GSTR 2003/7. As storage services do not change the goods or otherwise
affect them in some physical way storage services (similar to transport services) is not a supply of work
physically performed on goods.
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377. Itis also relevant that parliament extended the scope of services that are GST-free
under these items by substituting the phrase ‘a supply of work physically performed on
goods situated in Australia’ (which does not include a supply of storage services of goods
situated in Australia) for ‘a supply directly connected with goods situated in Australia’
(which would have included a supply of storage services in respect of goods situated in
Australia).%*

378. It would be anomalous in our view to deny the GST-free status of a supply under
paragraph (b) of item 3 on the basis that the supply has a direct connection with goods in
Australia.

379. [Omitted.]

383. Aus Co is a resident of Australia. Aus Co has been contracted by Anna, a sole
trader, to take messages, handle phone calls, mail and faxes on her behalf while she is on
holiday in France. Aus Co, in effect, operates as the postal address and phone contact for
Anna’s business while she is on holidays. Aus Co does not otherwise conduct any

88A Indlirect Tax Legislation Amendment Act 2000 effective 1 July 2000.
89 [Omitted.]S 2 in R hich o i wh
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business on behalf of Anna; it merely forwards on messages, faxes and phone calls to her
in France. Once Anna returns to Australia the services of Aus Co are no longer required.

Paragraph (a) of item 3

384. The supply of services by Aus Co is made to Anna, who is physically located
outside Australia when the thing supplied is done (that is, the period during which the
services are performed). The supply therefore satisfies paragraph (a) of item 3.%°

Paragraph (b) of item 3

385. The supply of services is provided to Anna. As Anna is a resident of Australia who
is outside Australia when the services are performed, it is necessary to determine if Anna’s
presence outside Australia is integral to the supply provided by Aus Co. Anna has
business operations in Australia which must continue to be attended to in her absence and
which she needs to keep in touch with while she is on overseas. Thus her absence from
Australia gives rise to the need for services such as taking messages, phone calls, mail
and faxes. The facts are such that the supply is necessitated by circumstances that arise
from her usual presence in Australia and not her presence overseas. As Anna’s presence
outside Australia is not integral to the supply of the services, the supply is provided to
Anna in Australia. Effective use or enjoyment of the supply does not take place outside
Australia.

386. Paragraph (b) of item 3 is not satisfied and the supply to Anna is not GST-free
under item 3.

Later use of a supply by an entity
387. [Omitted.]if the nature of a supply is such that the supply is provided to an

389.  |Umiiled, |Siaiesbhiteernabrio spanddad o on docldeln e fsleo e el oot

90 Refer to paragraphs 221 to 228 of GSTR 2004/7 which explain when an individual is in Australia for the
purposes of item 3. If an individual is in Australia in relation to a supply paragraph (a) of item 3 is not
satisfied.

91 [Omitted.]S
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395.

[Omitted.]
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398. [Omitted.]Forthereasens-explained-inPartl-ofthe Explanation-section;we

)
takes place outside-Australia
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410. [Omitted.]in Fiduciary Ltd & Ors v. Momingstar Research Pty Ltd Gzell J noted

% [Omitted. ]{-2994—]—NSWSG—384—
93 [Omitted.]Atthe-tin

94 Omitted.
95 [Omitted.
9% [Omitted.]R

97 [Omitted.]R =
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420.

[Omitted.]

Providee entity is a company, partnership, corporate limited partnership or trust —
determining whether effective use or enjoyment of a supply takes place outside
Australia

423A. Examples 17 to 20 of this Ruling illustrate how to determine whether effective use
or enjoyment of a supply takes place outside Australia where the supply is provided to a
company, partnership, corporate limited partnership or trust.
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Example 17 — supply of consultancy services to a resident charitable organisation
with a presence both in Australia and outside Australia

424. Irene is a resident sole trader. Irene is contracted by a charitable organisation that
is incorporated (and thus resident) in Australia. The charitable organisation has a presence
both in Australia and outside Australia. Irene is to assist the overseas branch of the
organisation with its financial management. Most of the consulting work is carried out by
Irene overseas although some of the reports are written up in Australia.

425. Although the work is partly performed outside Australia, it is nonetheless connected
with Australia as it is made through an enterprise that Irene carries on in Australia
(paragraph 9-25(5)(b)).

Paragraph (a) of item 3

426. The supply is made to the charitable organisation that is in Australia, but not in
relation to the supply, when the services by Irene are performed. Therefore, the supply
satisfies the requirements of paragraph (a) of item 3.1%!

Paragraph (b) of item 3

427. The supply is provided to the charitable organisation. Irene’s services are for the
purposes of the charitable organisation’s branch operations outside Australia. The supply
of consulting services by Irene is therefore provided to the charitable organisation outside
Australia and the effective use or enjoyment of the supply takes place outside Australia.
Paragraph (b) of item 3 is therefore satisfied and the supply is GST-free under item 3.

Example 18 — supply of consultancy serv:ces made by and provided to a res:dent

428. Probe Co, a resident company, is contracted by a non-resident company NR Co to
provide a composite report and recommendation on the viability of an offshore joint
venture project, Project X. Probe Co is required to report on matters including the financial
viability of the project, its longevity, the environmental impact and overall, its likely
success. If Probe Co’s report to NR Co is suitably favourable, NR Co may invest in the
project.

429. Probe Co contracts Aus Co, another resident company, to undertake the
environmental impact study. Aus Co does not provide any reports to NR Co. All reports are
provided to Probe Co. The copyright or intellectual property in any reports or work
produced by Aus Co belongs to Probe Co. The services by Aus Co are performed both in
Australia and outside Australia. Aus Co is directly responsible to Probe Co for the
performance of the work. Probe Co has no presence outside Australia.

101 Refer to paragraphs 333 to 372 of GSTR 2004/7 which explain when a company is in Australia for the
purposes of item 3. If a company is in Australla in relatlon toa supply paragraph (a) of item 3 is not satisfied.
102 Omltted h ! ; '
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Paragraph (a) of item 3

430. The supply of services by Aus Co is made to Probe Co a resident company that is
in Australia in relation to the supply. Therefore, paragraph (a) of item 3 is not satisfied
unless subsection 38-190(4) applies.

Subsection 38-190(4)

431. Paragraph 38-190(4)(a) is satisfied as the supply by Aus Co is made under an
agreement with a resident company, Probe Co.

432. Itis then necessary to determine if paragraph 38-190(4)(b) is satisfied.
Paragraph 38-190(4)(b) is only satisfied if the supply by Aus Co is provided to another
entity outside Australia.

433. The facts state that Aus Co is to review the environmental impact of Project X and
is required to provide all reports to Probe Co and is responsible only to Probe Co for the
performance of the work. Although the report is ultimately used by Probe Co in providing a
composite report and recommendation to NR Co, the supply by Aus Co is not provided to
NR Co. The supply is not, therefore, provided to another entity. Subsection 38-190(4) does
not apply and thus paragraph (a) of item 3 is not satisfied.

Paragraph (b) of item 3

434. While it is unnecessary to consider paragraph (b) of item 3, it is also not satisfied.
The supply is provided by Aus Co to Probe Co. As the supply of services by Aus Co is
provided to Probe Co, which has no presence outside Australia, the supply is provided to
Probe Co in Australia. As the supply is provided to Probe Co in Australia effective use or
enjoyment of the supply does not take place outside Australia.

435. The supply is not GST-free under item 3.
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443. Example 20 of this Ruling illustrates the approach where goods from one entity are
sent to another entity. This can be contrasted with Example 11 of this Ruling,
(paragraphs 354 to 358 of this Ruling) where the delivery is to the public at large.

Example 20 — supply of transport services made to an Australian resident and

prowded to an entlty outs:de Australlaexpert—by—Austra#an—subﬂdfary—demestfe

444. A resident company, Aus Co, supplies goods to a non-resident company, UK Co.
Under the export sale terms, Aus Co is obliged to deliver the goods to UK Co. Aus Co
engages a resident transport company, Aus Trans Co, to undertake the international
movement of goods from Australia to the UK. The goods are addressed to UK Co and are

to be delivered to UK Co in London.

445. Aus Trans Co subcontracts part of the supply to another Australian-resident
transport company, Oz Catrriers, to transport the goods from Adelaide to Sydney. The
transport of the goods from Australia to London is carried out by Aus Trans Co.

104 [Omitted
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446. Oz Carriers picks up the goods in Adelaide and delivers them to Sydney.

447. Oz Carriers arranges a suitable time with Aus Co to pick up the goods. The
transport service occurs over the time from picking up the goods in Adelaide until delivery
of the goods to Aus Trans Co in Sydney for Aus Trans Co to then transport the goods on
to UK Co.

Paragraph (a) of item 3

448. Oz Carriers makes a supply of transport services to Aus Trans Co, an entity that is
in Australia when the services are performed. The supply does not satisfy the
requirements of paragraph (a) of item 3 unless subsection 38-190(4) applies.

Subsection 38-190(4)

449. The supply of transport services by Oz Carriers is a supply under an agreement
entered into with a resident, Aus Trans Co. Paragraph 38-190(4)(a) is therefore satisfied.

450. It is then necessary to determine if paragraph 38-190(4)(b) is satisfied.

451. Under the export sale terms, Aus Co is required to provide UK Co with the services
of delivering the goods to UK Co in London. Aus Co effects provision of delivery services
to UK Co through Aus Trans Co. Aus Trans Co in turn subcontracts part of the provision of
delivery services to Oz Carriers.

452. On these facts, the supply of domestic transport services by Oz Carriers to Aus
Trans Co is provided to UK Co (the overseas customer) of Aus Co (the exporter). Delivery
services are required to be provided to the UK customer and those services are provided
to the customer under various subcontract arrangements.

453. We recognise that Oz Carriers may not be aware of all the circumstances of the
supply of transpon‘ serwces that it makes to Aus Trans Co Ata pract/cal level, the
if good's

from one entlty are addressed for delivery to another entlty, we conSIder that it is
reasonable for Oz Carriers to conclude that the transport services are provided to another
entity, in this case, UK Co.

454. UK Co is outside Australia when the transport services are performed. If the
transport services are for the purposes of UK Co outside Australia the supply of transport
services is provided to another entity, UK Co, outside Australia.

455. We also recognise that Oz Carriers is unlikely to know whether the transport
services are for the purposes of UK Co outside Australia. At a practical level, the goods
are addressed to UK Co outside Australia and we therefore consider that it is reasonable
for Oz Carriers to conclude that the transport services are provided to UK Co for its
purposes outside Australia. Therefore, the supply is provided to another entity outside
Australia. (Note: the outcome is the same even if UK Co has a presence in Australia.)

456. Subsection 38-190(4), therefore applies and the supply satisfies paragraph (a) of
item 3.

Paragraph (b) of item 3

457. The supply is provided to UK Co. To determine whether effective use or enjoyment
of the supply takes place outside Australia, it is necessary to consider whether provision of
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the supply is to UK Co in Australia or outside Australia. The supply is provided to UK Co
outside Australia if the delivery or freight services are for the purposes of UK Co’s
presence outside Australia.

458. We explain at paragraphs 346 to 351 of this Ruling, for the purposes of

paragraph 38-190(4)(b), that we consider the supply of delivery or freight services are for
the purposes of UK Co’s presence outside Australia, as the goods are addressed to UK Co
outside Australia. Paragraph (b) of item 3 is therefore satisfied and the supply is GST-free
under item 3 (unless subsection 38-190(5) applies).

458A. Note: from 1 July 2010, supplies of transport of goods within Australia that are
connected with, or part of, the international transport of the goods are not GST-free under
item 3 due to the operation of subsection 38-190(5). Therefore as the supply of transport
services supplied by Oz Carriers to Aus Trans Co is done in Australia in connection with
the international transport of the goods, the supply will not be GST-free under item 3.
Additionally, the supply by Oz Carriers to Aus Trans Co, a resident entity, will not be GST-
free under item 5 in subsection 38-355(1) as neither paragraph 38-355(2)(a) or (b) applies.

Later-use-of-asupply-by-an-entity
459. |Om|tted ILHh&naiu;&eﬁa—supply—ﬁ—sueh—ﬂanhesupply—ﬁ—pm\Aded%an—eFm%y

461. [Omitied [Alesretorioporoormahe 20700 200 Dot Ul ol ihe =onlonation coclion

Anotl tit | fits § " |
462. |Om|tted ILHh&namF&eHhe—&*pply—B—suelﬂhaHhe—supply—ﬁ—pre\Aded%ﬂ%enmy
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465. [Omitted.]Also refer to paragraphs 391 to 394, Part lll of the Explanation section.

Fortheremmples
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Part V. —further examples

Further examples
467.

In this section of the Ruling, we provide 2 tables which summarise relevant

examples from GSTR 2005/6DC. In each table, we identify the entity to which the supply is
provided and where effective use or enjoyment of the supply takes place (see Columns 3

and 4 respectively). We also set out whether the supply is GST-free under item 3 (and item
2 for comparative purposes) (see Columns 5 and 2 respectively).

468.

Table 2 of this Ruling contains a summary of examples from GSTR 2005/6DC

where the supply is provided to an individual. For further details of the supply refer to the
specific example in GSTR 2005/6DC.

469.

Table 3 of this Ruling contains a summary of examples from GSTR 2005/6DC

where the supply is provided to an entity other than an individual. For further details of the
supply refer to the specific example in GSTR 2005/6DC.

Table 2: The supply is provided to an individual

New Zealand on holiday. A non-
resident contracts with an
Australian law firm for the supply
of legal services. The legal
services are provided to David
over a period of 4 weeks during
which time he is in New
Zealand.

The need for the supply of legal
services arises from David’s
presence outside Australia; his
presence outside Australia is not
merely coincidental with the
provision of the supply. The
supply of legal services is
therefore provided to David
outside Australia.

Note: if any leqgal services are
provided to David after his return
to Australia those services are
provided to David in Australia.

item 2

Where the
effective
Status of ‘s’\ilho Ith? use or Status of
The supply supply under PRI 1S enjoyment | supply under
. provided .
item 2 to of the item 3
supply
takes place
Example 21 GST-free David Outside GST-free
Supply of legal services under item 2 — Australia — under item 3
as subsection as the
(Per Example 6, paragraphs 350 | 3g_¢ 90(3) supply is
to 357356, GSTR 2005/6DC) does not provided to
David, an Australian-resident negate the David
individual, is arrested and GST-free outside
charged with an offence while in | status under Australia
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Where the
effective
Status of ‘s’\ilho Ith? use or Status of
The supply supply under PRIy 1S enjoyment | supply under
. provided .
item 2 to of the item 3
supply
takes place
To that extent, the supply will
not be GST-free under item 2
(subsection 38-190(3) negates
the GST-free status of the
supply covered by item 2) or
under item 3 (the effective use
or enjoyment of the supply does
not take place outside Australia.
Example 22 GST-free Non- Outside GST-free
. under item 2 — | resident Australia — under item 3
ggg,"’ ;ngfg:;:grg;csesﬁ citor | @S subsection | individual as the
38-190(3) supply by
(Per Example 19, does not the barrister
paragraphs 472 to 476, negate the is provided
GSTR 2005/6DC) GST-free to the
An Australian solicitor, as agent | status under individual
for a non-resident individual, item 2 outside
engages an Australian barrister Australia
to supply legal services to a
non-resident individual on an
immigration matter. The
individual is not in Australia
when the legal services by the
barrister are performed and the
supply is not directly connected
with real property situated in
Australia.
The supply of legal services by
the barrister to the non-resident
individual is both made and
provided to the non-resident,
through the solicitor as agent for
the non-resident. As the non-
resident individual is not in
Australia when the services are
performed, the supply of legal
services by the barrister is
provided to the individual
outside Australia.
hoenmobiorooalannioos Dy
) ) ! ,
. )
P e!.” .E!EE fe 4 e ‘! e‘] s E!E. ‘_l
Example 23 Not GST-free | The Not outside | Not GST-free
Supply of entertainment under item .2 — | employee Australia— | under item 3
as subsection as the
(Per Example 7, paragraphs 358 38-190(3) supply is
to 363, GSTR 2005/60C) negates the provided to
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The supply

Status of
supply under
item 2

Who the

supply is
provided
to

Where the
effective
use or
enjoyment
of the
supply
takes place

Status of
supply under
item 3

A UK non-resident employer
purchases a ticket from a
supplier in Australia for his
employee in Australia to attend
an Aussie rules football match in
Melbourne. The employee is a
non-resident individual who is
temporarily in Australia for work

purposes.

The non-resident employer does
not carry on business in
Australia either through a place
of business of its own or through
an agent acting on its behalf.
The non-resident employer does
not have pay as you go (PAYG)
withholding obligations in
Australia or obligations under
the Fringe Benefits Tax
Assessment Act 1986.

The employee is the entity that
attends the football match and

who is entertained. The supply
although made to the employer
is provided to the employee.

As the employee’s presence in
Australia is integral to the
performance of the supply of
entertainment services, the
supply is provided to the
individual in Australia.

GST-free
status under
item 2

the
employee in
Australia

Example 24
Supply of training
(Per Example 15,

paragraphs 442 to 449448,
GSTR 2005/6DC)

An Australian flight school
contracts with a non-resident
airline company (that has no
presence in Australia) to provide
training in Australia to
employees of the non-resident
company. The employees, who
are non-resident individuals from

GST-free
under item 2 —
as

subsection 38-
190(3) does
not negate the
GST-free
status under
item 2

Each
employee

Not outside
Australia —
as the
supply is
provided to
the
employees
in Australia

Not GST-free
under item 3
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teaching and tutoring of the
employees of the Australian
subsidiary. It is in the nature of
such training services that it is
the individuals that are trained,
rather than the individuals’
employer, and it is therefore the

Where the
effective
Status of ‘s’\l’:;::)lt;?s use or Status of
The supply supply under provided enjoyment | supply under
item 2 to of the item 3
supply
takes place
China, attend the training in
Australia.
What is being supplied is the
teaching and tutoring of the
employees of the non-resident
airline company. It is in the
nature of such training services
that it is the individuals that are
trained, rather than the
individuals’ employer, and it is
therefore the individual who is
provided with the training. These
services are of a kind that can
only be provided to the
employee. The supply is
therefore made to the non-
resident employer but is
provided to its employees.
The employee pilots are
required to physically attend
training in Australia. As the
employee’s presence in
Australia is integral to the
performance of the training, the
supply is provided to the
employees in Australia.
Example 25 GST-free Each Not outside | Not GST-free
Supply of training Zg(ﬁf(} i\izr;ign— employee ,;\:?lz;realia — | under item 3
(Per Example 15A, 38-190(3) supply is
paragraphs 450A to 450, m{# prg\ﬁcjl/ed to
GSTR 2005/60C) negate the the
The Australian-based flight GST-free employees
training school in Example 24 status under in Australia
also agrees with the non- item 2Ne
resident airline to train the as
employees of the non-resident $538-190(3)
airline’s Australian subsidiary. negates-the
The employees attend the GST-free
training in Australia. status-under
What is being supplied is the [os2
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The supply

Status of
supply under
item 2

Who the

supply is
provided
to

Where the
effective
use or
enjoyment
of the
supply
takes place

Status of
supply under
item 3

individuals who are provided
with the training. These services
are of a kind that can only be
provided to the employees. The
flow of the actual services of
teaching and tutoring is to the
employees and not to the non-
resident airline company or the
Australian subsidiary. The
supply is provided to other
entities, the employees.

The employee pilots are
required to physically attend
training in Australia. As their
presence in Australia is integral
to the performance of the
supply, the supply is provided to
the employees in Australia.

Example 26
Supply of training

NoGST-free
under item 2 —
as subsection

Each
partner

Not outside
Australia —
as the

Not GST-free
under item 3
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Where the
effective
Status of glho Ith? use or Status of
The supply supply under PRI 1S enjoyment | supply under
. provided .
item 2 to of the item 3
supply
takes place
(Per Example 21, 38-190(3) supply is
paragraphs 484 to 489, does not provided to
GSTR 2005/6DC) negate the the partner
A partner in a non-resident GST-free in Australia
. status under
partnership contracts, on behalf item 2
of the partnership, for the supply
of ‘Managing for today and
tomorrow’ training to all newly
appointed partners. The training
course is supplied by a training
company through an enterprise
it carries on in Australia and is
conducted in Australia._The non-
resident partnership does not
carry on business in Australia
either through a place of
business of its own or through
an agent acting on its behalf.
The training company confirms,
through negqotiating the terms of
the supply, that the participants
in the training course are
partners of the partnership,
which carries on an enterprise
outside Australia.
The training services are
provided to each partner as the
partners are the persons that
are trained. As the partners are
required to physically attend
training in Australia and their
presence in Australia is integral
to the performance of the
supply, the supply is provided to
each partner in Australia.
Example 27 Omitted.]Ne [Omitted.]le | [Omitted.]ld | [Omitted.]Ne
Omitted.]Supply-of speaking as ach ees-not
sepwees[f] e aitendes telesloes
mocsioetas cuislde
Per-Example-25; GST-free Australia
e A
LLERoonn/s) item-2 as-the
An-Austra an-egarspecia st srovidedis
{sel&p%epﬂeter%—%qgaged—ﬁer—a. the
ee-by-a-non-resident-cor pany attendee-in
tesmanliobontsooanteas s Australia
levedovalonmansio ot on
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who does not carry on an
enterprise, whe-is-in-Australia
purchases a book over the
internet from Booklovers Inc.
Booklovers Inc offers a delivery
service for a small extra charge
of which Kate avails herself.
Booklovers Inc engages Ace
Couriers to deliver the book to
Kate. Booklovers Inc is a non-
resident company which does
not carry on business in
Australia either through a place
of business of its own or through
an agent acting on its behalf.

The supply of delivery services
by Ace Couriers is made to
Booklovers Inc but is provided to
Kate. At a practical level, the
goods are addressed to Kate in
Australia and we therefore
consider that it is reasonable for
Ace Couriers to conclude that

item 2

Where the
effective
Status of ‘sALho Ith?s use or Status of
The supply supply under prg\figed enjoyment | supply under
item 2 to of the item 3
supply
takes place
B R e e
R e e e e e
e R
St cndovsenos
B = e e e
Frodote s nen rasidant
Somme e seede nel e s
sitonsoosoitheseninrones oo
cimesmevdodo e ine
sreraosienalenuslonmiont o tng
=osheotiondos s oraonnes o
R e
. ‘ .
Example 28 Not GST-free | Kate Not outside | Not GST-free
S Iv of deli ; under item 2 — Australia— | under item 3
UPP'y ot deilvery services as subsection as the
(Per Example 11, 38—190(3) supply is
paragraphs 392 to 4004, negates the provided to
GSTR 2005/6DC) GST-free Kate in
Kate, an individual in Australia status under Australia
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The supply

Status of
supply under
item 2

Who the

supply is
provided
to

Where the
effective
use or
enjoyment
of the
supply
takes place

Status of
supply under
item 3

the transport services are
provided to Kate in Australia.

Example-29
Omitted.]Supply-of-assembly
copdens

Omitted.]Ne

[Omitted.]e

[Omitted.]d

[Omitted.]Ne

ach
customer

Example 30

Repair services to a rental
property

Not GST-free
under item 2 —
for supplies
made on or

Angela

Outside
Australia —
as the

supply is

Not GST-free
under item 3 —
as the supply
is either a
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which the agent arranges.
Angela is not physically located
in Australia at any time during
which the repair services are
performed. Angela is not
registered, or required to be
registered for GST.

The supply of the repair services
are made and provided to
Angela, a non-resident who is
not in Australia when the repair
services are performed. As
landlord, it is Angela’s
responsibility to maintain the
apartment and all inclusions in
good repair. While the tenant
may subsequently benefit from
the supply of the repair services,
this does not alter the nature of
the supply and the fact that the
supply is not provided to the
tenant. (The supply is also not
provided to the agent who
merely arranges for the supply
to be made to Angela.)

However note that

subsection 38-190(2A) may
apply to this supply. Where
subsection 38-190(2A) applies,
although covered by item 2, the
supply will not be GST-free. As
the supply by Angela is of the
leasing of residential premises
which is an input taxed supply,
and the acquisition of the repair
services relates to the making of
that supply, the GST-free status

supplies made
before 1 April
2005 - as
subsection 38-
190(3) does
not negate the
GST-free
status under
item 2.

(While
paragraph (a)
of item 2 is not
satisfied,
paragraph (b)
of item 2 is
satisfied.)

Where the
effective
Status of ‘S’\Lho It h?s use or Status of
The supply supply under PP enjoyment | supply under
. provided .
item 2 to of the item 3
supply
takes place
(Per Example 424, after 1 April provided to | supply of work
paragraphs 322A to 322H510-to | 2005 — as Angela physically
517, GSTR 2005/6DC) subsection 38- outside performed on
Anaela is a non-resident 190(2A) Australia goods situated
Ange applies and in Australia or
individual who owns a
. ) . negates the a supply
residential apartment in .
Australia which is currently GST-free directly
being rented. Angela’s real _status under connected with
estate agent advises her that the item 2 ;ﬁzl property
Z/;-colndlt/?gerri neez;s r«repa/;/rng. requirements
gela autnorises tne repairs GST-free — for of item 3 are

not satisfied.
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The supply

Status of
supply under
item 2

Who the
supply is
provided
to

Where the
effective
use or
enjoyment
of the
supply
takes place

Status of
supply under
item 3

of the supply is negated by
subsection 38-190(2A) if the
supply of the repair services was
made on or after 1 April 2005. If
the supply of the repair services
was made before 1 April 2005
subsection 38-190(2A) does not
negate the GST-free status of
the supply.

Table 3: The supply is provided to a company, partnership, corporate limited partnership or

trust
Where the
effective
Status of ‘S’\Lho It h?s use or Status of
The supply supply under rg\?iged enjoyment | supply under
item 2 {)o of the item 3
supply
takes place
Example 31 Not GST-free | The Not outside | Not GST-free
Supply of technical support under jtem 2 — | consumers# | Australia — under item 3
serlflll?cjés PP as subsection | raneial as the
38-190(3) sordee supply is
(Per Example 1, paragraphs 264 | pegates the entities provided to
to 275, GSTR 2005/6DC) GST-free the
Aus Co is a subsidiary of US Co. | status under consumers
Aus Co is contracted by US Co | item 2 financial
to provide technical support Somdens
services, in relation to software entities-in
licensed by US Co, to Australia

consumerstinancial-sersces
entities in Australia. The actual
flow of the technical support
services is to the Australian
consumersfinancial-services
entities. Therefore the supply by
Aus Co is made to US Co but is
provided to the consumers in
Australiafinanecial-services
entities.

The consumersAustralian
financial senvices-entities are in
Australia when the service is
performed. The supply of
technical support services is for
their private the-purposes ef-the
financial services-entities-in
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resident US parent company
does not carry on business in
Australia either through a place

Where the
effective
Status of ‘S’\Lho It h?s use or Status of
The supply supply under rg\?iged enjoyment | supply under
item 2 :)o of the item 3
supply
takes place
Australia. The supply is
therefore provided to the
consumersfinancial-services
entities in Australia.
Example 32 GST-free Australian Not outside | Not GST-free
Supply of audit services under item 2 — | subsidiary Australia— | under item 3
as subsection as the
(Per Example 2, paragraphs 288 | 3g_1 90(3) supply is
to 297296, GSTR 2005/6DC) does not provided to
A non-resident US parent negate the the
company contracts with an GST-free Australian
Australian accounting firm to status under subsidiary
audit its GST-registered item 2 in Australia
subsidiary in Australia. The non-
resident US parent company
does not carry on business in
Australia either through a place
of business of its own or through
an agent acting on its behalf.
What is being supplied is an
audit service effecting
compliance by the Australian
subsidiary with its obligations
under the corporation’s laws in
Australia. The actual flow of the
audit service is to another entity,
the Australian subsidiary.
The Australian subsidiary is in
Australia when the audit service
is performed. As the supply of
audit services is for the
purposes of the Australian
subsidiary, the supply is
provided to that entity in
Australia.
Example 33 GST-free US parent Outside Not GST-free
Supply of audit services under item _2 — | company Australia — under item 3
(Per Example 3, paragraphs 298 gz ?Lé%sgflon as th,e ;
’ - sy is
to 303, GSTR 2005/6DC) does not prg\ﬁged to
A non-resident US parent negate the the US
company contracts with an GST-free parent
Australian accounting firm to status under company
audit its GST-registered item 2 outside
subsidiary in Australia. The non- Australia
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activities in Australia and so one
of the partners comes to
Australia to engage and consult
with the Australian law firm
about the proposed acquisition
and is in Australia when the
supply of legal services is
performed. As the advice
concerns the business affairs of
the partnership the supply is
provided to the partnership (not
the partner).

As the supply is provided to the
partnership which does not have
a presence in Australia, the
supply is provided to the
partnership outside Australia

Where the
effective
Status of ‘s’\ilho It h?s use or Status of
The supply supply under rg\?iged enjoyment | supply under
item 2 :)o of the item 3
supply
takes place
of business of its own or through
an agent acting on its behalf.
What is being supplied is an
audit service effecting
compliance by the non-resident
US parent company with its
reporting obligations in the US.
The actual flow of the audit
service is to the US parent
company, not the Australian
subsidiary which is the subject
of the audit. The supply is
therefore provided to the US
parent company.
The supply of audit services is
provided to the US parent
company, which has no
presence in Australia. The
supply is therefore provided to
that entity outside Australia.
Example 34 GST-free Non- Takes place | GST-free
Supply of legal services under item _2 — | resident _ outside_ under item 3
as subsection | partnership | Australia —
(Per Exafpfé?t’ 408 38-190(3) as the
paragrapns 0 490, does not supply is
GSTR 2005/6DC) negate the provided to
A non-resident partnership is GST-free the non-
contemplating the acquisition of | status under resident
commercial real property in item 2 partnership
Australia. The partnership does outside
not carry on any business Australia
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The supply

Status of
supply under
item 2

Who the

supply is
provided
to

Where the
effective
use or
enjoyment
of the
supply
takes place

Status of
supply under
item 3

(even though one of the
partners is in Australia when the
thing supplied is done).

Example 35
Omitted.]Supply-of-legal
services

Omitted.]¥es
as

[Omitted.]Y

[Omitted.Jt

[Omitted.[¥es

K-company
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Where the
effective
Status of ‘s’\ilho Ith?s use or Status of
The supply supply under rg\figed enjoyment | supply under
item 2 ?o of the item 3
supply
takes place
Example 36 Omitted.]Ne [Omitted.]A | [Omitted.] [Omitted.]Ne
; sebelion doconst
Omitted.]Supply-oflegal as o
services {advice) cofo 00 cubolding teleploess
mocsioetas cuiside
(PerExample-5-paragraphs 314 | GST free Locteals
to-322-GSFR-2005/6) S as-the
ctosoopdee Ul e ce o n
¢
’ ‘;St anae t eﬁ_ : eug,lnla plaele
i i i i b
ts-Australian subsidiary.-o .
s e e
Fhe egarserviceis advice-to-the
Australian-subsidiary o t_lne
CgarCORSCRUOREES a'.'d s .
GEE. tons e; ﬁ? S .S:FS gt ﬁ;. He
‘ ith LS
L
Go beyond ente |||g_|||te “'e.
eﬁe t aeﬁt @ .d endem.ng the b":lg
s
e bt pon s e Lo
firem | US O .
prOv .ele. d te. s Austra @
sebs.d.a ¥ I e st aa
sebsdaly sr-Austratia-whe
the-se HESS-are-peron ed-and
the SUPRIY 150! the pulp_es.es ©
that Sbb. S,d aFy "HSt aa Fhe
sepp!§ S t. SFeIore, B eu_eled o
f kHSt a .a.
Example 37 Omitted.[¥es | [Omitted.]d | [Omitted.}t | [Omitted.[¥es
Omitted.|Supply-of legal as SFinance | akesplace
E | doconst Lostelis
(Rer=wmalo 22 negate the
oo ohe Pl e Dol GST-free as-the
An-executive-o ehon resident tem-2 T
e e
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The supply

Status of
supply under
item 2

Who the

supply is
provided
to

Where the
effective
use or
enjoyment
of the
supply
takes place

Status of
supply under
item 3

outside
Australia

Omitted.]¥es
as

[Omitted.]N

[Omitted.Jt

[Omitted.]¥es

RGe
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The supply

Status of
supply under
item 2

Who the

supply is
provided
to

Where the
effective
use or
enjoyment
of the
supply
takes place

Status of
supply under
item 3

Omitted.]¥es
as

[Omitted.]Y

[Omitted.Jt

[Omitted.[¥es

SGo
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Where the
effective
Status of glho Ith?s use or Status of
The supply supply under rg\figed enjoyment | supply under
item 2 ?o of the item 3
supply
takes place
: - e
Example- 40 Omitted.]Ne [Omitted.]A | [Omitted.] [Omitted.]Ne
Omitted.]Supply-of accounting | &° ustralian does-pot
services cofo 00 cubolding telesloes
mocsioetas cuislde
(PerExample-30; SETfee Locteals
somsmohoe bl e Boas status
LLERoonn/s) item-2 as-the
A-RoR-feside teo pany; N %_ provided-te
b X i N t_h_e
aeeeuﬂ#ng—ﬁmq—tee_e—erdma%e Australian
managementreporting-systems idi
Poglebolonioodon e
. .
d!ees © t Garty on bu5||||ess #
i i i i i b
ts-Australian subs d. anes; o
Lekals
Mems oot esnotlEnie e
B e e
R
clebalrooorinoslonoareos
.
Fhe SHPPTY b.5 t.'e”HSt anan
a;eeeb .t GRS a_ele to-NR
i i i 0
Auastra @ sebs.d.a ¥ I e
’!‘bSt aa subsidiary &
.
performed a d;"le su!pply IIS' o
j j i i 0
subs ela. ? Awdst a, @ I_|e
sepp!§ S t. SFOIore, P eul_ded o
f tHSt a .a.
Example 41 Omitted.[¥es | [Omitted.]JN | [Omitted.}t | [Omitted.[¥es
Omitted.]Supply-of-accounting as £GCe akes-place
doconst Lostelis
(Per-Example-31; mocoitas
as-the
Somsoohoesob to B0 GST-free )
LLERoonn/s) status-under SHQF}LV‘*S.
srovidedis
B
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Where the
effective
use or Status of
enjoyment | supply under
of the item 3
supply
takes place
A-non-resident-company,NZ NZGCeo

Who the

supply is
provided
to

Status of
The supply supply under
item 2

Example 42 GST-free Australian Outside GST-free
under item 2 — | subsidiary Australia— | under item 3
as subsection as the
(Per Example 12, 38—190(3) supply is
paragraphs 408 to 414, does not provided to
GSTR 2005/6DC) negate the the

A non-resident parent company | GST-free Australian
contracts with a customs status under subsidiary
specialist for the provision of item 2 outside
customs advice in relation to Australia
operations in the Asia-Pacific

Supply of customs advice
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Where the
effective
use or Status of
enjoyment | supply under
of the item 3
supply
takes place

Who the
supply is
provided
to

Status of
The supply supplzy under
item

region. The non-resident
company does not carry on
business in Australia either
through a place of business of
its own or through an agent
acting on its behalf._The
customs specialist makes the
supply through an enterprise it
carries on in Australia.

The non-resident company has
an GST-registered Australian
subsidiary with a branch in
Malaysia. The branch operates
an import and export business in
Kuala Lumpur. The customs
specialist provides advice to the
Malaysian branch on aspects of
new import restrictions recently
introduced in Malaysia.

The aadvice is about import
restrictions impacting on the
Malaysian operations of the
Australian subsidiary. The
supply is provided to another
entity, the Australian subsidiary.
While the Australian subsidiary
is in Australia when the services
are performed, the advice is for
the purposes of its Malaysian
branch. The supply is therefore
provided to the Australian
subsidiary outside Australia.

Example 43 GST-free Non- Outside GST-free
under item 2 — | resident Australia— | under item 3
as subsection | company as the

(Per Example 265, 38-190(3) supply is
paragraphs 322Q to 322X529t6 | qoes not provided

536, GSTR 2005/6DC) negate the to the non-

An Australian software expert is | GST-free resident
engaged by a non-resident status under company
company to promote and market | item 2 outside
its new software product at Australia
various seminars throughout
Australia. The seminars are
pitched to existing and potential
customers. The non-resident
software company does not
carry on business in Australia

Supply of speaking services
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The supply

Status of
supply under
item 2

Who the

supply is
provided
to

Where the
effective
use or
enjoyment
of the
supply
takes place

Status of
supply under
item 3

either through a place of
business of its own or through
an agent acting on its behalf.

The nature of the service is not
the professional development of
members of the audience.
Rather, it is promoting and
marketing a new product, that is,
the new software of the non-
resident software company to
potential customers. While
knowledge and information
about the software capabilities
flow to the audience members,
this is only a by-product of the
supply of speaking services and
does not alter the true nature of
the service, that is, the
promotion and marketing of the
new software.

The supply by the software
expert is made and provided to
the non-resident company,
which has no presence in
Australia. The supply is
therefore provided to the non-
resident company outside
Australia.

Example 44
Omitted.]Supply-of-advertising
senvices

Omitted.]¥es
as

[Omitted.Jta

[Omitted.]¥es

[Omitted.]n
on-resident
us

company
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The supply

Status of
supply under
item 2

Who the

supply is
provided
to

Where the
effective
use or
enjoyment
of the
supply
takes place

Status of
supply under
item 3

Omitted.] ¥Yes
as

[Omitted.]Ni

[Omitted.Jta

[Omitted.[¥es

leGo
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The supply

Status of
supply under
item 2

Who the

supply is
provided
to

Where the
effective
use or
enjoyment
of the
supply
takes place

Status of
supply under
item 3

Omitted.]Ne

[Omitted.]d

[Omitted.]Ne

[Omitted.]A
ustralian

o
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Where the
effective
Status of ‘s’\ilho Ith? use or Status of
The supply supply under PP 1S enjoyment | supply under
. provided .
item 2 to of the item 3
supply
takes place
Example 47 GST-free Trans- Outside GST-free
Supply of phone booking under item 2 — | Europe Australia — under item 3
services as subsection as the
38-190(3) supply is
(Per Example 5A34, does not provided to
paragraphs 322Y {0 322AD32%Y | negate the Trans-
te-321Z, GSTR 2005/6DC) GST-free Europe
Aus Bookings Co is contracted status under outside
by Trans-Europe Railways Co (a | item 2 Australia
non-resident company) to
operate a phone bookings
centre in Australia. Trans-
Europe does not carry on
business in Australia either
through a place of business of
its own or through an agent
acting on its behalf. 1%~
The phone service is operated
for Trans Europe so that it can
take bookings from customers in
Australia. The customers get
information and other benefits,
such as their travel booked, by
calling Aus Bookings Co.
However, the customers are not
provided with the service of
operating a bookings and
enquiries service. This service is
provided to Trans Europe.
The supply by Aus Bookings Co
is made and provided to Trans-
Europe, which has no presence
in Australia.\%** The supply is
therefore provided to Trans-
Europe outside Australia.
Example 48 Omitted.]Ne | [Omitted.]JA | [Omitted.] [Omitted.]Ne
itted.]Supply-of computer | &5 us does-not
TR $538-190(3) | Customer | take
mocsioetas plese
tPerExample 35 GST-free outside
paragraphs-596-to-602; status-under Australia
GSTR 2005/6) iterm 2

106AAA Refer to paragraphs 277 to 318 of GSTR 2004/7 for an explanation of when a non-resident company

carries on business in Australia through an agent at a fixed and definite place for a sufficiently

substantial period of time.

106AA Alternatively, if the facts demonstrate that Trans-Europe Railways Co carries on business in Australia,

through Aus Booking Co acting on its behalf, the outcome would not change as Trans-Europe Railways

Co is not in Australia in relation to the supply of the booking and agency services by Aus Booking Co.
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Where the
effective
Status of ‘sALho Ith?s use or Status of
The supply supply under rc‘:\?iged enjoyment | supply under
item 2 :)o of the item 3
supply
takes place
Slrbai i oshnslesi s me s aothe
e e srovidedis
fechnienlonsoorioondono o on Loe
foslelonsoon i Customerin
supehooncd o comondor noborl
j T
S I“IH. bai-Feennology
Mumbai 1 SCRROIOZY does n.et
Carfyo ousiness-in-Adstrakia
it © t ough-a-prace-o
business o .ts OWR S t 'IGH?_I'
. .
e P Line S,e.p ovides
B RS e e e
toshaiaaloreblomne
Wi  of Aus
Roestrmnioe i e e
otern oo Lnle
Line Co.| M .
T . .
SosCustommer s Custoran:
copdene srs soorsnad cne o
Shosbrle o dns cuocan e o
. . I
Lostenlies
Example 49 GST-free Non- Outside GST-free
Supply of stevedoring under item _2 - res_ide_nt Australia— | under item 3
services as subsection | shipping as the
38-190(3) company supply is
(Per Example 18, does not provided to
paragraphs 466 to 470, negate the the non-
GSTR 2005/6DC) GST-free resident
A non-resident shipping status under shipping
company contracts an Australian | item 2 company
stevedore company to load and outside
unload its ships when in Australia
Australian ports. Some of the
employees of the shipping
company are present to facilitate
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The supply

Status of
supply under
item 2

Who the

supply is
provided
to

Where the
effective
use or
enjoyment
of the
supply
takes place

Status of
supply under
item 3

the process of loading and
unloading the ship. The non-
resident shipping company does
not carry on business in
Australia either through a place
of business of its own or through
an agent acting on its behalf.

It is the ships of the non-resident
shipping company that are
loaded or unloaded. The supply
by the Australian stevedore
company is made and provided
to the non-resident shipping
company which has no
presence in Australia. The
supply is therefore provided to
the non-resident shipping
company outside Australia.

Example 50
Omitted.]Supply-of- testing
services

Omitted.[¥es
as

[Omitted.]Y

[Omitted.]t

[Omitted.]Yes

KCo
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Where the
effective
Status of ‘s’\ilho It h?s use or Status of
The supply supply under rg\?iged enjoyment | supply under
item 2 :)o of the item 3
supply
takes place
B e e e
sreos
e e
delbimsiic crs comnolas to
B e
cthooomelon e Do Loat Do
Celeot Ce mesme tioo:
i te aet.e W.t QZ IVI. e 0
T N2 Test Coi
: )
alele and-provided to Q.“ Ge
WG .a.s S presence
Auast Ea a1 & SUPpry S”; .
Example 51 GST-free UK Co Outside GST-free
Supply of assembly services under item _2 - Australia— | under item 3
as subsection as the
(Per Example 385, 38-190(3) supply is
paragraphs 322A0 to 322AT does not provided
oe e 2000
= 30, GSTR 2005/6DC) negate the to UK Co
UK Co sells furniture as an GST-free outside
assembled unit to customers in | status under Australia
Australia. However, to lower item 2
costs it has the furniture
assembled by Aus Engineering
once it arrives in Australia. UK
Co does not carry on business
in Australia either through a
place of business of its own or
through an agent acting on its
behalf.
The assembly is undertaken on
behalf of UK Co as the goods
are sold as assembled goods to
the customers in Australia.
The supply by Aus Engineering
is made and provided to UK Co,
which has no presence in
Australia. The supply is
therefore provided to UK Co
outside Australia.
Example 52 Omitted.[¥es-as| [Omitted.]d | [Omitted.]}t | [Omitted.]¥es
Omitted.]Supply-of assembly 5381903 K-Co akes-place
services Fooomebaneais cuislde
R e Locteals
S
supply-is
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Where the
effective
Status of ‘s’\ilho Ith?s use or Status of
The supply supply under rg\figed enjoyment | supply under
item 2 :)o of the item 3
supply
takes place
{Per-Example-39; provided-to
paragraphs-626-t0-630; UkCe
GSTR 2005/6) outside
QEIE Se. PO .tSEH ture-inte :
Enci .
[] i ifi 0
yet-unidentified custo oFS Bk
.Se does .et Carry o Business
”ustaae.t ort ougha
place o business-o .ts OWR S
behalf:
hsoonakb e nd o ale s on
cohele e e sen ol
immdaselion oo te thns
Colmse et ie s
cooomblodieaioee,
T Aus Enai .
i : L}
S .aelea d-provided te_QIQSe
WG .a.s O presence
Aust aﬁ a1 © SUppty S”; -
Example 53 GST-free Oz Co Not Not GST-free
Supply of transport services under item _2 - outSIde_ under item 3
as subsection Australia —
(Per Example 13, 38-190(3) as the
paragraphs 419 to 430, does not supply is
GSTR 2005/6DC) negate the provided
A non-resident company, UK Co | GST-free to Oz Co
supplies goods on a delivered status under in
duty paid basis to an Australian | item 2 Australia

customer, Oz Co. UK Co
contracts with UK Trans Co to
deliver those goods to Oz Co in
Australia. Neither UK Co, nor
UK Trans Co, carries on
business in Australia through a
place of business of its own or
through an agent acting on its
behalf.

Oz Co is reqistered for GST,
carries on an enterprise in
Australia and does not acquire
the delivery services for a
private or domestic purpose.
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The supply

Status of
supply under
item 2

Who the
supply is
provided
to

Where the
effective
use or
enjoyment
of the
supply
takes place

Status of
supply under
item 3

UK Trans Co engages Aus
Transport to transport the goods
on the domestic leg from
Sydney to Adelaide.

The supply by Aus Transport is
made to UK Trans Co but is
provided to Oz Co. At a practical
level, the goods are addressed
to Oz Co in Australia and we
therefore consider that it is
reasonable for Aus Transport to
conclude that the transport
services are provided to Oz Co
for its purposes in Australia.%"

106A From 1 July 2010, the supply may also be a GST-free supply of international transport of goods under

subsection 38-355(1).
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Part VI —apportionment

471. [Omitted.]Seetion-9 v
hat it is GSTf . .

472. [Omitted.]

el

Apportionment

473A. Examples 54 and 59 of this Ruling illustrate the requirement for apportionment of a
supply if effective use or enjoyment of a supply takes place partly in Australia and partly
outside Australia.

Example 54 — supply made-to-a-non-resident parentcompany-and-provided in part

to a non-resident subsidiary and in part to an Australian subsidiary

474. NZ Co is a non-resident parent company which has a subsidiary company in
Australia and a subsidiary company in New Zealand. NZ Co does not carry on business in
Australia either through a place of business of its own or through an agent acting on its
behalf. The New Zealand and Australian subsidiary entities have no presence outside of
New Zealand and Australia respectively. The Australian subsidiary is not registered or
required to be reqistered for GST.
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475. The non-resident parent company engages an Australian management consultant
company, AMC Pty Ltd, to assist each subsidiary company in restructuring its operations.
The restructuring operations are required by each subsidiary to achieve cost savings and
efficiency gains.

Paragraph (a) of item 3

476. The supply of management consultancy services by AMC is made to NZ Co, a non-
resident company that is not in Australia when the consultancy services are performed.
The supply satisfies the requirements of paragraph (a) of item 3.

Paragraph (b) of item 3

477. The consultancy work is undertaken by the consultant with each of the subsidiaries.
The management consultant consults with each subsidiary in turn to restructure its
operations to effect cost savings and efficiency gains.

478. The nature of the service is such that the supply is provided to each subsidiary. The
actual flow of the services is to each subsidiary. The supply is, therefore, provided to each
subsidiary (not the non-resident parent company).

479. The New Zealand subsidiary is not in Australia and therefore the services are not
provided to that subsidiary in Australia. Effective use or enjoyment of the supply therefore
takes place outside Australia to the extent the supply is provided to the New Zealand
subsidiary.

480. The Australian subsidiary is in Australia when the services are performed. The
services are provided to that subsidiary in Australia. Effective use or enjoyment of the
supply therefore takes place in Australia to the extent the supply is provided to the
Australian subsidiary.

481. Therefore the supply is GST-free under item 3 to the extent that the supply is
provided to the New Zealand subsidiary. The supply is not GST-free under item 3 to the
extent that it is provided to the Australian subsidiary.

482. The consideration for the supply is required to be apportioned between the GST-
free part of the supply (that part of the supply which is provided to the New Zealand
subsidiary), and the taxable'®" part of the supply (that part of the supply which is provided
to the Australian subsidiary).

483. This is the same result that occurs for the supply under item 2 and subsection 38-
190(3). Refer to Example 40, paragraphs 636 to 644 of GSTR 2005/6DC.

197 Assuming that the requirements of section 9-5 are otherwise satisfied.
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486. [Omitted.[Whatis-being-suppliedHis-a-service-ofseeking—onTom's-behalf

§ § i § i i B
J J
...... aYa W72 na-—from-an dant in A [ ha n a nftha carvziea i
e ce e . e S oL = ’

108 [Omitted.|Assuming-that the requirements-of section-9-5-are-ctherwise-satisfied:
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494. |Om|tted |Ihe—supp#y¢eﬁma#ke#resea#eh—seﬁwees—b%the—AHs#a#an—resea#eh

109 [Omitted.|Assuming-that therequirements-of section-9-5-are-ctherwise-satisfied:
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503. [Omitted.]A

110 [Omitted.}(1949) 78 CLR 47.

111 [Omitted. See—Renp%en—ﬁn—(—'l—MQ)—lS—Gl:R—#até&
112 [Omitted.]See-F

113 [Omitted.]S
114 [Omitted.]R

Seserdenmacak
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e
511. |Om|tted |Iheqeathelegy—se#we&lsra—se#wee@#ea#y4ﬁgee¢eeﬁam—test&and

116 [Omitted.|Assuming-that therequirements-of section-9-5-are-ctherwise-satisfied:

17 [Omitted. Refer—te—@SlR—ZQQ#S—at—paFagFaphs—QQ—teM%

118 [Omitted.]R A
Adn%mstratien—Aet—?Qé&
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119 Omltted S

120 Omltted Assumingthatthe requirementsof section-9-5-are-otherwise-satisfied-
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Invoice-date Amount Hours billed

4-March-2005 $3,000 30

e e e s

s

B-April 2005 $10.600 100

£ ; : /| (inoluding $606-GST 0

foioeeh) frolalas—eitthe
: Ny p

L2005 $2.000 20

Lercopdooo oo | faeo il ooembo)

in-April

Enlopatien

]

527. [Omitted.]Fhe-supplyto-Sylviais- GST-free-underitermn-3-tothe-extentthatthe
oot . o ) o] [ o i
Drsiclenrd ! . -
528. o '
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Example 59 — supply provided to a non-resident individual in Australia for part of the
time when legal services are performed

536. William, an English tourist, is injured while on holidays in Australia. While in
Australia recovering from his injuries, William’s parents, who are non-residents, engage
Simon, a solicitor, to seek compensation on behalf of William.

537. The case takes 3 months to finalise. During the first month (April 2005) William is in
Australia in hospital. Simon visits William in hospital to discuss his case. Simon
commences action on behalf of William. William returns home to England at the end of the
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first month. Subsequently, William travels to Australia to attend a mediation conference on
20 June 2005. William meets with Simon prior to and after the conference. The meetings
and the conference take place over a period of 5 days. The matter is settled as a result of
the conference.

538. Simon’s hourly rate is $200 (plus GST (if any)) and he bills clients on a monthly
basis for work done during the month. He accounts for GST quarterly and on a cash basis.

539. Simon receives the following payments for his services to William:

Table 4: Facts relating to Example 59

Payment date Amount Hours billed
5 May 2005 $7,480 34
(for services provided in April 2005 (including $680 (34 hours attributable to period
while William was in Australia) GST payable) supply is provided to William in
Australia)
7 June 2005 $2,600 13
(for services provided in May 2005) (no GST payable)
10 July 2005 $2,100 10
(for services provided in June 2005 for (including $100 (5 hours attributable to period
which William was in Australia for part GST) supply is provided to William in
of the time) Australia)

Paragraph (a) of item 3

540. The supply of legal services is made to non-residents (William’s parents) who are
not in Australia when the services are performed. The supply satisfies the requirements of
paragraph (a) of item 3.

Paragraph (b) of item 3

541. What is being supplied is a service of seeking on William’s behalf, compensation

541A. William is a non-resident individual who is in Australia for part of the time when the
service is performed. During this period, the supply is provided to William in Australia and
the effective use or enjoyment of the supply does not take place outside Australia. To this
extent paragraph (b) of item 3 is not satisfied and the supply is not GST-free under item 3.

541B. Once William returns to England, the supply is provided to him outside Australia
and the effective use or enjoyment of the supply takes place outside Australia. To this
extent, paragraph (b) of item 3 is satisfied and the supply is GST-free under item 3.

541C. The consideration for the supply is required to be apportioned between the GST-
free part of the supply (that part of the supply which is provided to William when he is in
England), and the taxable part of the supply which is provided to William while he is in

Australia).

542. As Simon accounts for GST on a cash basis, GST payable on the supply of legal
services is attributable to a tax period to the extent that consideration is received in that tax
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period. Therefore the consideration received in a quarterly tax period for the supply of the
legal services must be apportioned on a reasonable basis to the extent that the supply is
provided to William in Australia during that quarterly tax period.

Quarterly tax period ended 30 June 2005

543. As a result of the accident in Australia, William’s need for the supply of legal
services arises in Australia. The supply is therefore provided to William in Australia to the
extent that he is physically in Australia when the services are performed. During

April 2005, the supply is therefore provided to William in Australia. To this extent, effective
use or enjoyment of the supply does not take place outside Australia and is not GST-free
under item 3. The supply is not, however, provided to William in Australia to the extent that
William is not physically located in Australia (that is, May 2005). To this extent, effective
use or enjoyment of the supply takes place outside Australia and is GST-free under item 3.
Therefore, the supply performed in the quarterly tax period ending 30 June 2005 is partly
taxable and partly GST-free.

544. The circumstances of this supply are such that a time basis is a reasonable basis
on which to apportion the consideration, that is, using the hours billed for legal services
provided to William in Australia (34 hours) as a proportion of the total hours billed for legal
services provided to William for that quarterly tax period (47 hours — that is, 34 hours billed
in May 2005 + 13 hours billed in June 2005) to work out the value of the taxable part of the

supply.
545. The GST attributable to the quarterly tax period ended 30 June 2005 is calculated
as follows:

Value of the taxable part: (34* + 47**) x $9,400*** = $6,800
GST payable: $6,800 x 10% = $680
Consideration payable: $9,400 + $680 = $10,080

* Number of hours billed during the period for legal services provided to William in Australia
and to which the consideration received relates (that is, for services provided in April 2005
for which consideration was received on 5 May 2005)

** Total number of hours billed in the quarterly tax period to which the consideration relates
(that is, for services provided in April and May 2005 for which consideration was received
on 5 May 2005 and 7 June 2005 respectively)

*** Total consideration (excluding GST) received from William in the quarterly tax period
ending 30 June 2005 (that is, 47 hours *x $200)

Quarterly tax period ended 30 September 2005

546. There is also GST payable on the supply for the quarterly tax period ended

30 September 2005. The consideration received in that tax period includes consideration
for services that are performed when William is in Australia. The supply is taxable to the
extent that the supply is provided to William in Australia. To work out the value of the
taxable part of the supply, it is necessary to apportion the consideration on a reasonable
basis.

547. As William is in Australia and his presence is integral to the provision of the supply,
it is considered that the supply is provided to William in Australia for 5 days. To this extent
effective use or enjoyment of the supply does not take place outside Australia and is not
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GST-free under item 3. The part of the supply performed during this time is therefore the
taxable part of the supply. The circumstances of this supply are such that a time basis is a
reasonable basis on which to apportion the consideration, that is, using the hours billed for
legal services provided to William in Australia (5 hours) as a proportion of the total hours
billed for legal services provided to William for that quarterly tax period (10 hours) to work
out the value of the taxable part of the supply.

548. The GST attributable to the quarterly tax period ended 30 September 2005 is
calculated as follows:

Value of the taxable part: (6* + 10**) x $2,000*** = $1,000
GST payable: $1,000 x 10% = $100
Consideration payable: $2,000 + $100 = $2,100

* Number of hours billed during the period for legal services provided to William in Australia
and to which the consideration received relates

** Total number of hours billed in the quarterly tax period to which the consideration relates

*** Total consideration (excluding GST) received from William in the quarterly tax period
ending 30 September 2005 (that is, 10 hours x $200)

Item 3 and paragraph 9-25(5)(d)

Example 59A — supply made and provided to an Australian resident who is
temporarily living outside Australia

548A. Ticket Co is a non-resident event ticketing company based in the UK. Ticket Co
does not carry on business in Australia either through a place of its own or through an
agent acting on its behalf.

548B. Ticket Co is selling tickets to a concert by the famous singer Sweeler Teft.

548C. Elle is an Australian resident currently temporarily living in London who is not
reqistered for GST. Elle purchases a ticket from Ticket Co and attends the concert.

548D. The supply by Ticket Co is connected with Australia under paragraph 9-25(5)(d)
because it is made to an Australian consumer.

Paragraph (a) of item 3

548E. The supply is made to Elle who is not physically present in Australia when the thing
supplied is done. The supply therefore satisfies paragraph (a) of item 3.

Paragraph (b) of item 3

548F. The supply is provided to Elle, whose presence outside Australia is integral to, as
distinct from being merely coincidental with, the provision of the supply. The supply is
therefore provided to Elle outside Australia and the effective use or enjoyment of the
supply takes place outside Australia. Paragraph (b) of item 3 is satisfied.
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122 [Omitted.|Referto-paragraphs12to-15-and 72 to- 87-in- GSTR 2000/19.
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stbeorbrosborrangoronieardgebaloupplos

551. [Omitted.]
e
552. i

557. [Omitted.]Ysing-a-supply-of-consultancy-servicesas-an-example;a-subeontract
s ol in di o f follows:

123 [Omitted.
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Non-resident supplier

(first supplier)
Supply of Supply of consultancy
consultancy services services
(contractual flow) (contractual flow)
Australian \

. Residen
Supplier Provision of o s olees t(:ae d;r
(second consultancy services ”
supplier) (actual flow) (customer)

s by the first { ident) i
The exact nature of the supply
|Om|tted |Iheﬁ¥anen—m&den¢9&+pplm%+&ebhgeeHe&+ppl%een&H¢aney—senﬂees

558.
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'EEi.b:'E“'E“ItS for I“'El.h"'g a tE'IEEIE'IEIE SEIIEI_EH are-met; the-supply by the-Ron-resident-to-the
563. . |Omit.ted. |Iheuappreaekkm4ms—Ru+mg%eneeang—subeen#aePaFFangemen%&rs

565. |Om|tted |Ihe—seeend—s&pphe|;pa¥aﬁam4&ﬁseen#aepwmh4heiwsm$phep|s

568. Example 60 of this Ruling illustrates the application of item 3 to subcontract

arrangements.2’AThe following-examples-illustrates the-application-of the-abeve

124 [Omitted. Seetlen—g—é
125 [Omitted.]AR
126 [Omitted.]AR :
127 [Omitted. Seetlen—g—é
127A That is, a supplier subcontracts the provision of services to its customer to another supplier.
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Example 60 — supply of training services made to a non-resident company and
provided to another non-resident employee, in Australia

569. An Australian entity, Aus Co (first supplier), enters into an agreement with a non-
resident company to provide its employees with management training and occupational
health and safety training. Aus Co subcontracts the management component of the
training to another Australian entity, Management Training Inc (second supplier). The
employees of the non-resident company attend the training in Australia.

570. The non-resident company does not carry on business in Australia either through a
place of business of its own or through an agent acting on its behalf.

Supply by Aus Co made to the non-resident company but provided to its employees

Paragraph (a) of item 3

571. A supply of training services (the occupational health and safety training
component and the management component) is made by Aus Co to a non-resident
company that is not in Australia when the thing supplied is done. Therefore, the supply by
Aus Co satisfies paragraph (a) of item 3.

Paragraph (b) of item 3

572. While the supply of training services is made to the non-resident company, it is
provided to its employees who attend the training. Although Aus Co only provides part of
the training itself, (having subcontracted the management training to Management Training
Inc), Aus Co provides, or is required to provide, the occupational health and safety training
and the management training to the employees of the non-resident company in Australia.
As the training is provided, or is required to be provided, to the employees in Australia,
effective use or enjoyment of the supply does not take place outside Australia.

Paragraph (b) of item 3 is not satisfied and the supply by Aus Co to the non-resident
company is not GST-free under item 3.

Note: the supply by Aus Co will, however, be GST-free under item 2. The supply is
covered by item 2 as it is made to a non-resident who is not in Australia when the thing
supplied is done, who makes the acquisition in carrying on its enterprise, but who is not
reqistered or required to be reqistered. The GST-free status is not negated by subsection
38-190(3) as subparagraph 38-190(3)(c)(iii) applies. Refer to paragraphs 136A to 136X
and Example 15 of GSTR 2005/6DC.

128 [Omitted. Reie#te—pamg#aph%—?aﬁ—”—ef—the—%xplanaﬂen—see&e&

129 [Omitted.]Refe
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Supply by Management Training Inc made to Aus Co but provided to employees of the
non-resident company

Paragraph (a) of item 3 and subsection 38-190(4)

573. A supply of management training services is made by Management Training Inc to
Aus Co. As the supply by Management Training Inc is made to a recipient (Aus Co) who is
in Australia when the thing supplied is done, the supply by Management Training Inc does
not satisfy the requirements of paragraph (a) of item 3 unless subsection 38-190(4) applies
to extend the application of paragraph (a) of item 3.

574. The supply of training services by Management Training Inc is a supply under an
agreement entered into with a resident entity, Aus Co. Paragraph 38-190(4)(a) is therefore
satisfied.

575. It is then necessary to consider if paragraph 38-190(4)(b) is satisfied.

576. The training services are provided, or are required to be provided to another entity,
the employees. The employees are required to attend the training in Australia and
therefore, those services are provided to the employees in Australia. Paragraph 38-
190(4)(b) is therefore not satisfied. Consequently paragraph (a) of item 3 is not taken to be
satisfied and therefore the supply is not GST-free under item 3.

Paragraph (b) of item 3

577. While it is unnecessary to consider paragraph (b) of item 3, it is also not satisfied.
As the training is provided to the employees in Australia, effective use or enjoyment of the
supply does not take place outside Australia.

Note: the supply by Management Training Inc will not be GST-free under item 2 either. The
supply is not a supply covered by item 2 as not made to a non-resident. Refer to
paragraphs 41 to 48 of GSTR 2005/6DC.

Example 61 — supply of labour services made to a non-resident company — supply of
labour services subcontracted to another entity

578. |[Onmitled AatwetiraliopontiirSvsCoonlorsinlo an aorcomeniwilh o

’
a¥a fa) a¥hda non /a) Nan ompnan
c v - ci - v > [ %

579. [Omitted.]Thefabeur-senvices-supplied-do-notinvolve-work-thatis-directly

130 [Omitted.]Refe
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Supply-by-Aus-Co-to-the-non-resident-company

Paragraph (a) of item 3
581. |Om|tted |A—supp#y—eﬁlabe&#se#wees4s—made—by—A&&Qe~te~aﬂen—re&dem

588. |Onmilled. Fheswoohalethoraliore o L irmo vndorilopn 2 orovdad ihe ofhor
. - ; fiod.

Forthereamples

589. Examples 46 and 47 of GSTR 2005/6DC are summarised in Tables 5 and 6 of this
Ruling (Examples 62 and 63 of this Ruling) and we illustrate the GST treatment of these
supplies under item 2 and item 3 for comparison purposes. It can be seen that the GST

outcome under some of these items is not the same.GSTR-2005/6-provides-further

131 [Omitted. Refer—te—papagpaphms—Pan—N—ef—the—Explanaﬂen—seeneﬂ
132 [Omitted.
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[Omitted.]

591.

Les OO EE Creen pofnrancne cnn clvn e e doble

[Cmitied [Femiihordariloatihoes cnnolice o cnondd polos to e cocmnolon 1o

Table 5: Example 62 — supply of accounting services to a non-resident entity
subcontracted to another supplier

reqistered Australian subsidiary
of the non-resident company.

The non-resident does not carry
on business in Australia either
through a place of business of
its own or through an agent
acting on its behalf.

The Australian accounting firm
subcontracts with another
Australian supplier to provide
the accounting services to the
Australian subsidiary.

Where the
effective
Status of :l\:holthies use or Status of
The supply supply under rg\‘l)i()i,ed enjoyment | supply under
item 2 P to of the item 3
supply
takes place

(Per Example 46, GST-free under| Australian Not Not GST-free
paragraphs 733 to 740, item 2 — as subsidiary — outside under item 3
GSTR 2005/6DC) subsection 38- as the Australia
A non-resident company 790(3) does not acc_ount/ng as the
contracts with an Australian negate the GST-| services are | g 1 s
accounting firm for the supply of |ree Status unden required to | proyideqd
accounting services. item 2 be provided to the

: : to the Australian
The accounting services are j S

c Australian subsidiar
required under the agreement to subsidiary lalary
be provided to the GST- n-
Australia

591A. The facts of Example 63 of this Ruling (per Example 47, paragraphs 742 to 754 of

GSTR 2005/6DC) are as follows. An events organiser in Australia agrees with a non-

resident parent (an individual) to supply arranging services for the non-resident’s son’s

forthcoming wedding in Australia.

591B. The events organiser has dealt with Aus Design in the past and arranges for

contracts to be made between Aus Design and the non-resident parent for the supply of

the design services for the wedding invitations.
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Table 6: Example 63 — supply of an arranging service to a non-resident entity

Where the
effective
Status of Wholth_e use or Status of
The exact nature of the supply | supply under Supply 1S enjoyment | supply under
. provided ;
item 2 to of the item 3
supply
takes place
Supply by the Australian events GST-free Non- Outside GST-free
organiser to the non-resident under item 2 — resident Australia — under item 3
parent as subsection parent as the
The Australian events organiser has 38-190(3) supply is
dealt with Aus Design in the past does not provided
and arranges for contracts to be negate the to the non-
made between Aus Design and the GST-free resident
non-resident parent. Under this status under parent
contract, Aus Design is required to item 2 outside
provide design services for the - Ama
wedding invitations to the non- -
resident’s son in Australia.
Supply by Aus Design to the Taxable — as Non- Not Taxable
non-resident parent subsection 38- resident’s outside
Aus Design supplies design 190(3) son Australia
services to the non-resident parent negates the as the
under an agreement entered into GST-free supply is
with the non-resident parent, but status under provided
liaises with the son in Australia in item 2 to the non-
relation to all aspects of the service. resident’s
son in
Australia

Clebalsupplies
592.
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Tt » by theoi ol ! . -
594. [Omitted. |Ih&m¥emaksewre&preaﬂdquqay—eﬁhere#eFm4he—senﬂees—feHhe

598. Example 64 of thls Ruling |IIustrates the appllcatlon of item 3 to qubaI
supplies. A ’ j

599. An Australian-resident parent company, Aus Co, engages an Australian accounting
firm, Aus Accounting, to supply audit services to the world-wide company group. Aus
Accounting charges Aus Co on a monthly basis for services rendered in the immediately
preceding month.

600. US Sub, a United States subsidiary of Aus Co, requires audit services —
particular a due diligence service for a possible business acquisition. Aus Accounting
contracts with a US accounting firm for the provision of audit services to the US Sub.

601. Neither US Sub, nor the US accounting firm, carry on business in Australia through
a place of business of its own or through an agent acting on its behalf.

133A This expression refers to supplies made by a centralised entity (typically a parent or other separate
dedicated entity) to other members of a corporate group. Such supplies include accounting, auditing, legal,
information technology, research and development and financial services.
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602. The facts are illustrated as follows:

Diagram 1: Facts for Example 64

Supply of world-wide
audit services

ACCSHSTING (Contractual flow) g ACLé)S

FIRM

Supply of audit services Supply of audit services
(Contractual flow) (Contractual flow)
| Provision of
audit
us services = US

ACCOUNTING Actual flow, |

FIRM ¢ ) SuB

603. Aus Co is billed by Aus Accounting for the audit services provided to the US Sub.
Aus Co charges US Sub for the cost of the audit.

Supply by Aus Accounting to Aus Co

604. Aus Accounting is engaged to provide audit services to the world-wide group of Aus
Co. Aus Accounting has affiliates throughout the world with the expertise to carry out
country-specific audits. As and when a foreign subsidiary requires audit services, Aus
accounting firm subcontracts the performance of that service to an affiliate in the relevant
foreign country.

Nature of the supply by Aus Accounting to Aus Co

605. The nature of the supply by Aus Accounting to Aus Co is a service. Aus Accounting
is engaged to supply audit services. The exact nature of the supply depends on the facts
and circumstances of the particular audit. In this example, a due diligence service is to be
carried out for US Sub.

606. The fact that Aus Accounting subcontracts this part of the audit service to another
supplier, US Accounting, does not alter the nature of the service supplied by Aus
Accounting to Aus Co. The supply remains the supply of audit services.{refer

Paragraph (a) of item 3

607. The supply of audit services by Aus Accounting is made to Aus Co, a resident
entity that is in Australia when the audit services are performed. The supply does not
therefore satisfy paragraph (a) of item 3 unless subsection 38-190(4) applies.
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Subsection 38-190(4)

608. The supply of audit services by Aus Accounting to Aus Co is a supply under an
agreement entered into with a resident. Paragraph 38-190(4)(a) is therefore satisfied.

609. It is then necessary to determine if paragraph 38-190(4)(b) is satisfied.

610. What is being supplied is the service of auditing a business as part of a due
diligence being carried out by US Sub. The due diligence service is required to be provided
to US Sub, another entity.

611. As US Sub has no presence in Australia, the supply is provided to that entity
outside Australia.

612. Subsection 38-190(4) is therefore satisfied and the supply by Aus Accounting to
Aus Co is taken to be a supply made to a recipient who is not in Australia. Paragraph (a) of
item 3 is therefore satisfied by the operation of subsection 38-190(4).

Note: the supply by Aus Accounting to Aus Co would not be GST-free under item 2 as the
supply is not made to a non-resident.

Paragraph (b) of item 3

613. The supply of the audit services by Aus Accounting is required to be provided to
US Sub outside Australia. Therefore effective use or enjoyment of the supply takes place
outside Australia.

614. Paragraph (b) of item 3 is therefore satisfied. The supply by Aus Accounting to Aus
Co is therefore GST-free under item 3.

Supply by US Accounting to Aus Accounting
Supply not connected with Australia (subsection 9-25(5))

615. US Accounting makes a supply of audit services to Aus Accounting. The supply by
US Accounting only falls for consideration under the Australian GST system if it is
connected with Australia (paragraph 9-25(5)(a) and (b)). If the supply by US Accounting is
not connected with Australia it is outside the scope of the Australian GST system.

616. The audit service conducted by US Accounting is not required to be done in
Australia. Secondly, the facts state that US Accounting does not carry on business in
Australia through a place of business of its own or through an agent acting on its behalf.
Therefore, the supply by US Accounting is not connected with Australia and it is not
necessary to consider the supply further for Australian GST purposes.

Supply by Aus Co to US Sub

617. A supply of audit services is made by Aus Co to US Sub. Aus Co charges US Sub
for the cost of the audit service by making a cost allocation to US Sub. The cost allocation
covers the audit service and associated administrative and management costs. The facts
state that US Sub does not carry on business in Australia through a place of business of its
own or through an agent acting on its behalf. The supply of audit services by Aus Co is

Draft Goods and Services Tax Ruling GSTR 2007/2DC Page 135 of 149



Draft Goods and Services Tax Ruling

GSTR 2007/2DC

Page status: draft for comment

therefore made to an entity that is not in Australia when the thing supplied is done. The
supply therefore satisfies paragraph (a) of item 3.

618. The supply of audit services is provided, or required to be provided, by Aus Co to
US Sub, which has no presence in Australia. Therefore, the supply is required to be
provided to US Sub outside Australia. As the supply is provided or is required to be
provided to US Sub outside Australia, effective use or enjoyment of the supply takes place
outside Australia. Paragraph (b) of item 3 is therefore satisfied.

619. The supply by Aus Co to US Sub is therefore GST-free under item 3.

Note: the supply by Aus Co to US Sub would also be GST-free under item 2. The supply is
covered by item 2 as it is made to a non-resident who is not in Australia when the thing
supplied is done, who makes the acquisition in carrying its enterprise, but who is not
reqistered or required to be reqistered. The GST-free status is not negated by subsection
38-190(3) as the supply is not provided to another entity in Australia.

Example 65 — global supply of audit services involving due diligence service

619A. Example 65 of this Ruling (Example 48 of GSTR 2005/6DC) is summarised in
Table 7 of this Ruling and we illustrate the GST treatment of these supplies under item 2
and item 3 for comparison purposes. It can be seen that the GST outcome under item 2
and item 3 is not the same.

Forthereamples
620. [Omitted.]GS

622. |[Omilied. Ferturherdetalleatithe cunaliec von chonld potor o the commsloc 1o

622A. A US resident parent company, US Co, engages a US accounting firm to supply
audit services to the world-wide company group. The US accounting firm charges US Co
on a monthly basis for services rendered in the immediately preceding month. Neither US
Co, nor the US accounting firm, carry on business in Australia through a place of business
of its own or through an agent acting on its behalf.

622B. Aus Sub, a GST-reqistered Australian subsidiary of US Co, requires audit services
— in particular a due diligence service for a possible business acquisition. The US
accounting firm contracts with an Australian-resident accounting firm for the provision of
audit services to Aus Sub.

135 [Omitted.JHbid-
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622C. US Co is billed by the US accounting firm for the audit services provided to the
Australian subsidiary. US Co charges Aus Sub for the cost of the audit.
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Table 7: Example 65 — global supply of audit services involving due diligence service

The supply

Status of
supply under
item 2

Who the
supply is
provided
to

Where the
effective
use or
enjoyment
of the
supply
takes place

Status of
supply under
item 3

GST treatment of the supply
by US accounting firm to US
Co

The supply by the US accounting
firm of audit services to US Co is
not connected with Australia, even
though it is partly done in Australia,
because of item 2 of subsection 9-

26(1).

The supply by the US accounting
firm of audit services to US Co is
not a taxable supply.

N/A

N/A

N/A

N/A
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supply by US Co to Aus Sub

The supply by the US Co to Aus
Sub is not connected with Australia,
even though it is partly done in
Australia, because of item 2 of
subsection 9-26(1).

Aus Sub will need to consider the
reverse charge provisions in
Division 84 if it does not acquire the
audit services solely for a creditable
purpose.

Where the
effective
Status of ‘s’\ilho It h?s use or Status of
The supply supply under rg\?icllled enjoyment | supply under
item 2 :)0 of the item 3
supply
takes place
The GST treatment of the GST-free under| Aus Sub Not Not GST-free
supply by Australian item 2 — as outside under item 3
accounting firm to US subsection 38- Australia
accounting firm 190(3) does not as the
The supply by the Australian negate the supply is
accounting firm is a taxable supply | GST-free status provided
to the extent that the other under item 2 to Aus
requirements of section 9-5 are met. Sub in
However, the supply is not a taxable Australi
supply to the extent that it is GST- ustralia
free.
The GST treatment is not the same
under item 2 and item 3.
The GST treatment of the N/A N/A N/A N/A

Examples 66 to 68
[Omitted.]
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Onmitted]The-facts-and
circumstances

Omitted]

[Omitted]

[Omitted]

Omitted]
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Onmitted]The-facts-and Omitted]

[Omitted]

[Omitted]

Omitted]
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Onmitted]The-facts-and Omitted]

[Omitted]

[Omitted]

Omitted]
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The GST treatment of the supply Yes UsHCe takes-place ¥es
by-AusH-Co-to- USH-Co e e I e outside
. Lheteties e asthe
S SHpPTY data-cotiection statusunder S Sooobels
Sondeoo e T Ce e Lo I Ce item2 provided-to
e e
B
Fstelie
Detailed tonts list

623. [Omitted.]

Commissioner of Taxation
26 March 2025
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Appendix 1 — Explanation

0 This Explanation is provided as information to help you understand how the
Commissioner’s preliminary view has been reached. It does not form part of the proposed
binding public ruling.

623A. This Ruling has been updated to:

o reflect the law following the amendments made by the Tax and
Superannuation Laws Amendment (2016 Measures No. 1) Act 2016

. reflect the updates proposed in GSTR 2005/6DC as a result of this
legislative change, in particular the introduction of paragraph 38-190(3)(c)

. modernise and simplify the Ruling by deleting duplicated content in the
Explanation section and Examples.

623B. When originally published, this Ruling provided many examples (68 in total)
illustrating the application of table item 3 of subsection 38-190(1) to a range of supplies
and comparing outcomes under items 2 and 3.

623C. In line with our approach to the update to GSTR 2005/6, and the introduction of
paragraph 38-190(3)(c), we consider that many of these examples are no longer required
and make GSTR 2005/6 and this Ruling unnecessarily lengthy.

623D. Following consultation on this draft update, we plan to withdraw the existing GSTR
2007/2 and issue this update as a new Ruling.'®

623E. Given the volume of the changes, we consider that finalising this update as a new
Ruling will provide a clearer and more accessible final Ruling. However, we have made the
draft update available with major changes marked-up to provide transparency over the
changes.™’

136 All paragraphs, footnotes and examples will be consequently renumbered.
37 The marked-up changes can be viewed by accessing the PDF version of this Ruling.
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Appendix 2 — Your comments

623F. You are invited to comment on this draft update. Please forward your comments to
the contact officer by the due date.

623G. In particular, we invite your comments on our proposal to:

. delete the following examples from the existing Ruling — 3, 8, 12, 15, 19, 27,
29, 3510 41, 44 to 46, 48, 50, 52, 56 to 58, 61, 66 to 68

. withdraw GSTR 2007/2 and issue a new ruling per this draft Ruling.

623H A compendium of comments is prepared when finalising this Ruling and an edited
version (names and identifying information removed) is published to the Legal database on
ato.gov.au. Please advise if you do not want your comments included in the edited version
of the compendium.

Due date: 9 May 2025

Contact: Suchi De Silva

Email: Suchi.DeSilva@ato.gov.au
Phone: (03) 9275 9802
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