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Draft Goods and Services Tax Ruling
Goods and services tax: non-monetary
consideration

Preamble

This document is a draft for industry and professional comment. As
such, it represents the preliminary, though considered, views of the
Australian Taxation Office. This draft may not be relied on by
taxation officers, taxpayers and practitioners. When officially
released as a final ruling it will be a public ruling for the purposes of
section 37 of the Taxation Administration Act 1953 and may be
relied upon by any person to whom it applies.

What this Ruling is about

1. This Ruling explains how the A New Tax System (Goods and
Services Tax) Act 1999 (‘GST Act’) applies if part or all of the
consideration for a supply is not expressed as an amount of money
(that is, if it is non-monetary consideration). This includes
transactions commonly referred to as barter, part exchange and
‘in-kind’ payments.

2. In this Ruling, any consideration expressed as an amount of
money is referred to as monetary consideration. The Ruling explains
the meaning of monetary consideration for the purposes of subsection
9-75(1) and provides principles for identifying non-monetary
consideration for a supply.

3. Something that is non-monetary consideration can itself be a
taxable supply. The Ruling describes when this can happen and gives
guidelines for identifying what the consideration is for such a supply.

4. The Ruling describes what are reasonable methods of
ascertaining the GST inclusive market value of that non-monetary
consideration and provides guidance when this valuation should be
done.

5. The Ruling gives guidelines on when GST payable and input
tax credits are attributable where a transaction involves non-monetary
consideration.

6. You may also apply the guidelines in this Ruling to work out
the value of a taxable supply under subsections 9-75(2) and 9-75(3),
and under provisions that have effect despite section 9-75.

(See paragraphs 24 and 25 of this Ruling.)
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7. The Ruling does not cover trade exchange transactions. Trade
exchange transactions generally involve a number of entities that have
agreed in writing to accept credits on their membership accounts in
exchange for goods, services or anything else.

8. All legislative references in this Ruling are to the GST Act,
unless otherwise stated.

Date of effect

9. This Ruling, when finalised, applies on and from 1 July 2000.

Background

10. One of the necessary elements of a taxable supply is that you
make the supply for consideration.! Also, you need to identify the
consideration provided for a supply, for the purposes of:

o determining whether or not the consideration for the
supply is expressed as an amount of money under
paragraph 9-75(1)(a); and

o identifying anything for which a GST inclusive market
value needs to be worked out under paragraph
9-75(1)(b); and

o identifying when the consideration is received and
provided for attribution purposes under sections 29-5
and 29-10.
11.  Under section 195-1, consideration for a supply or acquisition

means any consideration in connection with the supply or acquisition.
Subsection 9-15(1) provides that consideration includes:

‘(@) any payment, or any act or forbearance, in connection
with a supply of anything; and

(b) any payment, or any act or forbearance, in response to
or for the inducement of a supply of anything.’

Also, under subsection 9-15(2), it does not matter whether the
payment, act or forbearance was voluntary, or whether it was by the
recipient of the supply.

' Paragraph 9-5(a).
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12. ‘Payment’ is not restricted to payments of money. It includes
‘in kind’ payments, that is, payments made otherwise than in money.”
An example of a payment is the provision of shares. An example of
an act is the provision of services. An example of a forbearance is the
refraining from selling a particular product. These acts or
forbearances are ‘in kind’ payments. Throughout this Ruling, unless
otherwise stated, a reference to a payment includes a reference to an
act or forbearance.

13. The amount of GST on a taxable supply is 10% of the value of
the taxable supply.” Under subsection 9-75(1), the value of a taxable
supply is the price x 10/11, where the price is the sum of:

‘(@)  so far as the consideration for the supply is
consideration expressed as an amount of money - the
amount (without any discount for the amount of GST
(if any) payable on the supply); and

(b) so far as the consideration is not consideration
expressed as an amount of money - the GST inclusive
market value of that consideration.’

14. If you receive any non-monetary consideration for a supply,
the price includes the GST inclusive market value of that
consideration. Where there is monetary consideration for a supply, it
does not necessarily follow that there is no other consideration for that

supply.

15.  In some transactions, particularly those involving monetary
consideration only, the consideration is readily apparent. However,
many transactions involve parties entering into multiple obligations.
The question arises as to whether those obligations are consideration
(or additional consideration) for a taxable supply.

16. By providing non-monetary consideration for a supply, you are
also making a supply. Where this happens, you need to be able to
determine whether the elements of a taxable supply under paragraphs
9-5(a) to (d) are satisfied. If the non-monetary consideration you
provide is a taxable supply, you will have to determine the GST
inclusive market value of the consideration you receive for your

supply.

? “The word ‘payment’ in itself is one which ... may cover many ways of
discharging obligations. It may even ... include a discharge, not by money
payment at all, but by what is called ‘payment in kind’” (per Lord Evershed in
White v. Elmdene Estates [1959] 2 All ER 605).

? Section 9-70.
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Ruling and explanations

Value of a taxable supply

17. The amount of GST on a taxable supply is calculated
according to its value.* Where the value of a taxable supply is
determined by subsection 9-75(1), the value is based on the price.
Subsection 9-75(1) requires that ‘so far as the consideration’ is
monetary, then the amount of GST is included in the price; and so far
as the consideration is non-monetary, then the GST inclusive market
value is included in the price. The price is the sum of these amounts
and is not based on the market value of the supply.’

18. The amount of GST on a taxable supply is 10% of its value.
The value is 10/11 of the price that is the sum of the amount of any
monetary consideration plus the GST inclusive market value of the
non-monetary consideration.

Amount of = 10% X Value
GST on

taxable supply

Value = 10/11 X Price
Price _ [amount of monetary  ,  GST inclusive market
consideration value of non-monetary
consideration]

Example 1° - wholly non-monetary consideration

19.  Jasper sells a computer to Kasper in return for 10 office
chairs. The GST inclusive market value of the computer and the
chairs is the same for each, being $5,500.

* Section 9-70.

However, in some limited instances, determining the GST inclusive market value
of the supply may be an acceptable method for working out the GST inclusive
market value of the consideration. Refer to paragraphs 134 to 153 of this Ruling
for a discussion of this issue.

In the examples in this Ruling (unless otherwise stated and apart from paragraph
9-5(a) which requires that you make the supply for consideration), the elements of
a taxable supply in section 9-5 are satisfied, and the supply is not GST-free or
input taxed.
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20.  Jasper has supplied the computer for consideration (that is, for
the chairs) and, as the supply is not otherwise GST-free or input

taxed, he has made a taxable supply. As the consideration is
non-monetary, under subsection 9-75(1) the price for the supply of the
computer is the GST inclusive market value of the chairs, that is,
85,500. Using the above table, the GST payable by Jasper:

= 10% x value
= 10%x 10/11 X price

=10 % x 10/11 x [amount of monetary consideration + GST
inclusive market value of the chairs]

= 10% x 10/11 x [$0 + $5,500]
= 10% x 10/11 x $5,500
= $500.

21.  Kasper makes a taxable supply of the chairs to Jasper who
provides the computer as consideration. The GST payable by Kasper:

= 10% x value
= 10%x 10/11 X price

= 10% x 10/11 x [amount of monetary consideration + GST
inclusive market value of the computer]

=10%x 10/11 x [$0 + 85,500]
=10%x 10/11 x $5,500
= 8500.

Example 2 - partly non-monetary consideration

22.  Steve’s Faxes Pty Ltd supplies a fax machine to Lil's Cycle
Shop in return for a bicycle and $110. The bicycle has a GST
inclusive market value of 3550. The fax machine has a GST inclusive
market value of $660.

23. Using the above table, the GST on the supply of the fax
machine by Steve:

= 10% X value
= 10%x 10/11 X price

= 10% x 10/11 x [amount of monetary consideration + GST
inclusive market value of the bicycle]
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=10%x 10/11 x [$110+ $550]
=10%x 10/11 x $660
= $60."

Other sections dealing with the value of a taxable supply

24, ‘Price’ in relation to a taxable supply has the meaning given by
section 9-75, and the ‘value’ of a taxable supply has the meaning
given by sections 9-75, 9-80 and a number of other sections.® Those
other sections have effect despite section 9-75. For example, section
72-10 has effect despite section 9-75 when you make a supply to your
associate without consideration.

25. This Ruling deals with non-monetary consideration primarily
in the context of subsection 9-75(1). However, so far as they are
relevant, the guidelines in this Ruling apply to working out the value
of a taxable supply under subsections 9-75(2) (luxury car tax value)
and 9-75(3) (value of a fringe benefit), and under the provisions that
have effect despite section 9-75.

What is ‘consideration expressed as an amount of money’?

26.  Youneed to establish whether the consideration provided in
connection with, in response to or for the inducement of the taxable
supply is monetary or non-monetary to decide whether paragraph
9-75(1)(a) or 9-75(1)(b) applies to it. Where parties are dealing at
arm’s length and the consideration is wholly monetary (that is,
‘expressed as an amount of money’), you do not need to establish the
market value of the consideration to work out the price.” If the
consideration is wholly (or partly) non-monetary, you need to
establish the GST inclusive market value of the non-monetary portion
of the consideration (and add it to the monetary amount) to work out
the price.

27. For the purposes of subsection 9-75(1), we are of the view that
‘consideration expressed as an amount of money’ is consideration that
finds expression in money or ‘sounds in money’.'® The distinction

7 The GST consequences of Lil’s supply is discussed at paragraphs 128 to 130 of
this Ruling.

¥ See section 195-1, paragraph (b) of the definition of ‘value’.

® You need to establish the GST exclusive market value of the supply under
subsection 72-70(1) for supplies to associates for inadequate consideration.

" In Burrill v. Federal Commissioner of Taxation (1996) 33 ATR 133; 96 ATC
4629 that dealt with subsection 21(1) of the Income Tax Assessment Act 1936, the
Full Federal Court held that a promise to pay money in the form of bonds issued
by a government entity where the face value is to be paid over a number of years
is not consideration ‘in kind’, and although it is not actually money, it ‘sounds in
money’.
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between paragraphs 9-75(1)(a) and 9-75(1)(b) is essentially between
monetary consideration and what can be broadly described as ‘in kind’
consideration.

28. Section 195-1 provides that ‘money’ includes:

‘(a)  currency (whether of Australia or of any other country);
and

(b)  promissory notes and bills of exchange; and

() any negotiable instrument used or circulated, or
intended for use or circulation, as currency (whether of
Australia or of any other country); and

(d)  postal notes and money orders; and

(e)  whatever is supplied as payment by way of:
(1) credit card or debit card; or
(i)  crediting or debiting an account; or
(i11))  creation or transfer of a debt.

However, it does not include:

§)) a collector’s piece; or

(g)  aninvestment article; or

(h) an item of numismatic interest; or

(1) currency the market value of which exceeds its stated
value as legal tender in the country of issue.’

29.  We consider that a promise to pay an amount of money is
consideration expressed as an amount of money.'' For example, if
two parties set-off (in full or in part) mutual debts that were created as
a result of mutual supplies for monetary consideration, the
consideration for each supply is expressed as an amount of money.

Example 3 - monetary consideration

30.  Alice supplies goods to Bob in return for $1,000. Bob has not
yet paid the money to Alice. The parties decide that, as Alice already
owes Bob 81,000, Bob does not need to make any payment. The
consideration for Alice’s supply is expressed as an amount of money,
that is, $1,000.

31. This is in contrast to an arrangement where a supplier agrees to
accept non-monetary consideration in substitution for a monetary

' Section 195-1 defines ‘amount’. An amount of money includes a nil amount of
money.



Draft Goods and Services Taxation Ruling

GSTR 2001/D5

Page 8 of 48 FOI status: draft only — for comment

payment. In this case, the parties have agreed to change what is the
consideration for the supply.

Example 4 - substituting non-monetary consideration

32.  Arthur supplies goods to Bella in return for $1,000. Bella has
not yet paid the money to Arthur. Arthur and Bella then agree to
substitute goods for the $1,000 that Bella owes Arthur. The
consideration for Arthur’s supply is the goods provided by Bella and
it is, therefore, not expressed as an amount of money.” As the goods
that Bella gives to Arthur are also a supply, she issues Arthur with a
tax invoice.

Amount of money’s worth

33.  Merely ascribing a monetary amount or value to a thing will
not cause it to be ‘expressed as an amount of money’. For example, if
the parties to an arm’s length transaction agree that a widget worth
$1,000 is to be provided as consideration for a taxable supply, the
$1,000 widget is not ‘consideration expressed as an amount of
money’.

34.  Also, consideration that is calculated by reference to an
amount of money’s worth is not ‘consideration expressed as an
amount of money’. For example, $1,000 worth of widgets is not
‘consideration expressed as an amount of money’.

35.  However, in both of the above cases, although the goods are
not monetary consideration, the $1,000 is the price for the supply
under paragraph 9-75(1)(b), provided the $1,000 is the GST inclusive
market value of the goods.

36. This interpretation is consistent with the application of
subsection 9-75(1), that is, to calculate the price and amount of GST
on a taxable supply based on the GST inclusive market value of
consideration broadly described as ‘in kind’ consideration.
Nominating another amount, instead of the GST inclusive market
value, would be contrary to the application of this subsection.

Money to be paid in the future

37.  Where the consideration is money to be paid at a future time,
rather than describing it for GST purposes as a right to receive that
money, it is consideration expressed as an amount of money under

'> As the consideration has changed from monetary to non-monetary, an adjustment
event has occurred. However, no adjustment is necessary where the value of the
consideration has not changed. Refer to paragraphs 201 to 206 of this Ruling.
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subsection 9-75(1). For example, A agrees to supply goods to B in
return for $10,000 to be paid 12 months after the date when the goods
are delivered. The consideration is $10,000 and is expressed as an
amount of money. The consideration is not the net present value of
the $10,000.

Unascertainable final amount

38.  The Commissioner has issued a determination under paragraph
29-25(2)(e) to be applied in certain circumstances where the total
consideration is unknown in the tax period when GST would normally
be payable.”® This determination alters the attribution rules by
allowing an entity to account for the GST payable in different tax
periods depending upon when the amount of consideration is known.
The words ‘an amount of money’ do not require that a final amount of
money is known as at any particular time, such as when the agreement
is made. The following is an example of consideration expressed as
an amount of money:

Example 5 - final amount of consideration is unknown and the
determination applies

39. Quentin supplies a business to Xanthe who agrees to pay a

lump sum of $100,000 on completion of the transfer and 10% of the

gross sales of the business over 8150,000 each year, for the next 2
14

years.

40. When the lump sum of $100,000 is received by Quentin, the
final amount of consideration is not known. However, the
consideration is expressed as an amount of money for the purposes of
subsection 9-75(1). In the circumstances, the determination under
paragraph 29-25(2)(e) applies. Therefore, GST is attributable on the
$100,000 in the tax period in which it is received.” Also, GST is

" For the determination under paragraph 29-25(2)(e), see Schedule 5 of Goods and
Services Tax Ruling GSTR 2000/29 (Goods and services tax: attributing GST
payable, input tax credits and adjustments and particular attribution rules made
under section 29-25).

" For the purposes of this example, it is assumed that Subdivision 38-J does not
apply to make the supply of the business GST-free. For example, they have not
agreed in writing that the supply is of a going concern, under paragraph
38-325(1)(c).

'* The basic rules for attribution in relation to the balance of the consideration is
explained in Schedule 5 of Goods and Services Tax Ruling GSTR 2000/29
(Goods and services tax: attributing GST payable, input tax credits and
adjustments and particular attribution rules made under section 29-25).
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attributable on the remaining amounts of consideration when those
16
amounts are known.

Non-monetary consideration and transitional agreements with no
opportunity to review

41. An agreement may identify a way of working out the
consideration in money, as is the case for agreements to which section
13 of the 4 New Tax System (Goods and Services Tax Transition) Act
1999 applies.!”” For example, paragraph 44 of Goods and Services
Tax Ruling GSTR 2000/16 (Goods and services tax: transitional
arrangements - GST-free supplies under existing agreements)
(‘GSTR 2000/16°) states that the identification of the consideration as
$1,000 worth of widgets is identification of a way of working out the
consideration in money."®

42. Although this way of working out the consideration for the
purposes of section 13 calculates in money what the consideration is
worth, the consideration is not expressed as an amount of money for
the purposes of subsection 9-75(1). However, the way of working out
the consideration may allow you to calculate subsequently the GST
inclusive market value of the consideration under subsection 9-75(1).
That is, when the wording of section 13 is compared to the
circumstances when consideration is expressed as an amount of
money for the purposes of subsection 9-75(1), it is apparent the two
provisions have separate and distinct applications.

Example 6 - consideration not ‘expressed as an amount of money’

43.  Angus agrees to make a supply to Barry. The consideration to
be provided by Barry is particular goods. The agreement between the
parties states that the goods are worth $100. Although the agreement
has identified a way of working out the consideration in money for the
purposes of section 13, the consideration is not ‘expressed as an

amount of money”.” For the purposes of subsection 9-75(1), the price

'% It is not necessary to undertake a net present value calculation for the balance of
the consideration.

' Depending upon the timing of making a supply and the provision of consideration
under an agreement spanning 1 July 2000, section 13 may apply to make supplies
GST-free if ‘(a) a written agreement specifically identifies a supply and identifies
the consideration in money, or a way of working out the consideration in money,
for the supply; and (b) the agreement was made before the day on which this Act
received the Royal Assent.’

'8 See paragraphs 33 to 36 of this Ruling and paragraphs 41 to 56 of Goods and
Services Tax Ruling GSTR 2000/16 (Goods and services tax: transitional
arrangements - GST-free supplies under existing agreements) for a discussion of
the requirements.

"% See paragraphs 33 to 36 of this Ruling.
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for the supply by Angus is the GST inclusive market value of the
specified goods.

Identifying non-monetary consideration

44, The definition of a taxable supply requires, among other
things, that you make a supply for consideration.”” There needs to be
a supply, consideration and the necessary relationship between the
supply and the consideration. Where one party makes monetary
payments to another, it is generally clear that something of economic
benefit is being provided. The question is whether there is a sufficient
nexus between the supply and the payment as consideration.

45. The same analysis applies in determining whether a good,
service or thing is non-monetary consideration for a supply. However,
due to the breadth of the definition of consideration (and the numerous
promises that each party to a transaction usually makes), establishing
what is the consideration for a supply is not always as simple as for
monetary transactions. Nor is it always as clear if something of
economic value is being provided.

What is ‘consideration’?

46. A supply is a taxable supply, if among other things, the supply
is made for consideration.”’ Consideration is defined in section 195-1
to mean ‘any consideration, within the meaning given by section 9-15,
in connection with the supply’. The meaning given to consideration in
section 9-15 extends beyond payments to include such things as acts
and forbearances.”” It may include payments made voluntarily, and
payments made by persons other than the recipient of a supply.*

47. Section 9-15 further provides that a payment will be
consideration for a supply if the payment is ‘in connection with’ a
supply and ‘in response to’ or ‘for the inducement’ of a supply. Thus,
there must be a sufficient nexus between a particular supply and a
particular payment, that is provided for that supply, for there to be a
supply for consideration.

48. It follows that there are two elements to the definition of
consideration. The first is the payment by one entity to another. The
second eclement is the nexus that must be established between the
payment and a supply.

20 paragraph 9-5(a).

2! Paragraph 9-5(a).

** Subsection 9-15(1). Also, as noted at paragraph 12 of this Ruling, a reference to a
‘payment’ in this Ruling includes a reference to an act or forbearance.

 Subsection 9-15(2).
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49. The definition of consideration in the New Zealand GST Act is
similar to the Australian definition.* In C of IR v. Databank Systems
Ltd (1989) 11 NZTC 6093, at 6102, Richardson J commented that the
New Zealand definition of consideration ‘breathed
comprehensiveness’.

50. In New Zealand Refining Co. Ltd v. C of IR (1995) 17 NZTC
12307, at 12314, Henry J commented that the definition was wide, and
that ‘in response to’ and ‘for the inducement of” added little to ‘in
respect of”, given the breadth of the latter term.

51. In Australia, the definition of consideration is similarly wide.
To the extent that ‘in connection with’ may be narrower in scope than
‘in respect of”, the phrases ‘in response to’ and ‘for the inducement of’
may assume added stature.

Is the supply made for consideration?

52. The general theme of a ‘supply for consideration’ is as much a
cornerstone of the value added tax (‘“VAT’) and GST regimes in the
United Kingdom (‘UK’), New Zealand and Canada as it is under the
GST Act.

The need for nexus

53. It will not be sufficient for there to be a supply and a payment.
GST is not payable on supplies unless they are made for
consideration, and the other tests in section 9-5 are satisfied.”> There
must be a sufficient nexus between the supply and the payment. In

C of IR v. New Zealand Refining Co. Ltd (1997) 18 NZTC 13187, at
13193 Blanchard J commented:

‘It can be seen that ... a linkage between supply and
consideration is requisite to the imposition of the tax ... There
is a practical necessity for a sufficient connection between the
payment and the supply. The mechanics of the legislation will
otherwise make it impossible to collect the GST.’

#* Subsection 2(1) of the Goods and Services Tax Act 1985 (New Zealand) -
Definitions: - ‘Consideration’, in relation to the supply of goods and services to
any person, includes any payment made or any act or forbearance, whether or not
voluntary, in respect of, in response to, or for the inducement of, the supply of any
goods and services, whether by that person or by any other person; but does not
include any payment made by any person as an unconditional gift to any
non-profit body.

** Paragraph 9-5(a).
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The nexus test in Canada and the European Community

54. The Canadian legislation uses the expression ‘consideration
for the supply’.*® The VAT law in the European Community uses the
expression ‘supply effected for consideration’, with no elaboration on
what ‘for’ means in this context.”’ The Courts in the UK have
adopted a ‘direct link’ test in determining whether consideration is
“for’ a supply in those jurisdictions.”®

The nexus test in New Zealand

55.  While European and Canadian authorities demonstrate the
need for a link between supply and consideration for a VAT or GST
liability to arise, in New Zealand the definition of consideration itself
describes the link. The term ‘consideration’ is defined in relation to
supplies of goods and services. The definition includes any payment
in respect of, in response to, or for the inducement of, the supply of
any goods and services.”’

56. In the High Court of New Zealand decision of New Zealand
Refining, Henry J commented in relation to the application of
European Authorities to New Zealand’s GST Act:

‘I do not think there is any principle of construction relevant to
the present issue to be discerned from a review of the
authorities cited in argument. It can be said they demonstrate
the need for a link or nexus between a payment and the
identified service, but I doubt whether there is any call to go
beyond an application of the statutory words defining the term
“consideration” in reaching a decision in any particular case.””’

57. In the Court of Appeal decision of New Zealand Refining,
Blanchard J noted the absence of a binding commitment to make
particular supplies, and stated that a ‘sufficient connection’ between
the payment and a supply was necessary. The Court concluded that
the payments that were made conditional on the refinery remaining
operational were not consideration for any supply, as there was no
binding commitment to make particular supplies.

*% In Canada, tax is payable on ‘the value of the consideration for the supply’
[Excise Tax Act. R.S., c.E-13 subsection 165(1)].

2" The Sixth VAT Directive of the European Council (‘Sixth Directive’) [EC
Council Directive 77/388 of 17 May 1977 on the harmonisation of the laws of the
member states relating to turnover taxes — Common system of value added tax:
uniform basis of assessment].

% See, for example, Apple and Pear Development Council v. Customs and Excise
Commissioners [1988] BTC 5116.

¥ Goods and Services Tax Act 1985 (New Zealand), subsection 2(1).

%0(1995) 17 NZTC 12307 at 12314.



Draft Goods and Services Taxation Ruling

GSTR 2001/D5

Page 14 of 48 FOI status: draft only — for comment

58. The only recourse the government had was to cease making
payments once the condition failed to be met. The payments were
directed to maintaining the structural framework within which
supplies of services were expected to be made. The purpose that the
refinery remain operational was distinct from any supply of services to
be made. Thus, on the particular facts of this case the requisite link

between a supply of particular services and consideration was not
established.”’

59. The nexus requirement was further emphasised in the Chatham
Islands Enterprise Trust v. Commissioner of Inland Revenue (1999)

19 NZTC 15075 decision of the New Zealand Court of Appeal.

There, the Court considered whether an amount settled on a trust by
the New Zealand Government could be construed as consideration for
a supply of services made by the trustee to either the settlor or the
beneficiaries.

60. Tipping J, in supporting the view that there must be a
‘sufficient’ nexus, commented:

‘I therefore have difficulty in seeing how it can be said that the
payments made by the Crown were in respect of, or for the
inducement of, any services. Clearly the payments were not in
response to the supply of services.’

The nexus test in Australia

61. A supply is not subject to GST in Australia unless it is made
for consideration.> Consideration ‘for a supply or acquisition’ is
defined in section 195-1 as any consideration, within the meaning
given by section 9-15, that is ‘in connection with the supply or
acquisition’.

62. We consider that, in the context of the GST Act, the
expression ‘you make the supply for consideration’ in paragraph
9-5(a) means the same as ‘there is consideration for the supply that
you make’.*

63. The references in the GST Act to ‘supply for consideration’*
and more commonly to ‘consideration for a supply’*” underscore the

1 C of IR v. New Zealand Refining Co. Ltd (1997) 18 NZTC 13187 at 13193 - 13194
per Blanchard J.

32 Paragraph 9-5(a).

3 Compare paragraph 11-5(c) — one of the requirements of a creditable acquisition is
that you provide consideration for the supply. In addition, the definition of
‘supply’ itself adopts the expression ‘consideration for a supply’.

** For example paragraph 9-5(a).

%> The term ‘consideration for a supply’ appears in, for example, paragraph (a) of the
definition of ‘price’ in subsection 9-75(1), in subsection 9-85(2) in relation to the
value of a supply, and in paragraph 11-5(c) in defining a creditable acquisition.
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close coupling between the supply and the consideration that is
necessary before a payment will be consideration for a supply that will
make the supply subject to GST.*

64.  Inasimilar fashion to the GST legislation in New Zealand, the
nature of the nexus required between supply and consideration is
specified in the definition of consideration.”” A payment will be
consideration for a supply if the payment is ‘in connection with’, ‘in
response to” or “for the inducement’ of a supply.™®

65. In determining whether a payment satisfies the requirements of
subsection 9-15(1), the test is whether there is a sufficient nexus
between the supply and the payment made.

66. This test may establish a nexus between consideration and
supply in a broader range of cases than the ‘direct link’ test that
applies in the European Community and in Canada. While caution
needs to be exercised in applying decisions on connective terms in
other contexts, the term ‘in connection with’ has been held to be
broader in scope than ‘for’.

67. The meaning given to the term ‘in connection with’ in Berry v.
FC of T (1953) 89 CLR 653" is similar to that which was described
by the Court of Appeal in New Zealand Refining,*® but needs to be
applied with regard to the structure of the definition of supply in the
GST Act. In Berry’s Case, Kitto J held that ‘in connection with’ was
a broader test than ‘for’. At page 659, he commented that
consideration will be in connection with property where:

‘the receipt of the payment has a substantial relation, in a
practical business sense, to that property’.

68. In determining whether a sufficient nexus exists between
supply and consideration, regard needs to be had to the true character
of the transaction. An arrangement between parties will be
characterised not merely by the description that parties give to the
arrangement, but by looking at all of the transactions entered into and
the circumstances in which the transactions are made.*!

%% Subject to the other requirements of the GST Act, particularly the requirements in
section 9-5.

37 Goods and Services Tax Act 1985 (New Zealand).

3¥ Subsection 9-15(1).

3% In the High Court decision in Berry v. FC of T (1953) 89 CLR 653, Kitto J
considered the meaning of consideration ‘for or in connection with’ in the context
of former section 84 of the Income Tax Assessment Act 1936, a provision which
included consideration for or in connection with goodwill in a lease premium.

*(1997) 18 NZTC 13187 at 13193-13194 per Blanchard J.

* Marac Finance Ltd v. Virtue (1981) 1 NZLR 586.
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Form of non-monetary consideration

69.  The following two cases illustrate the form that non-monetary
consideration can take, and the need to find the necessary link in
overseas jurisdictions between the supply and the payment.

70.  An example of non-monetary consideration was dealt with by
the Court of Justice of the European Communities in Naturally Yours
Cosmetics Ltd v. Customs and Excise Commissioners (1988) 3 BVC
428. This case involved a cosmetics company that sold its products
through beauty consultants who arranged for hostesses to organise
parties at which the products were offered for sale. The beauty
consultant purchased the pot of cream from the cosmetics company
for an amount of money less than its normal selling price, giving an
undertaking to use it only for the purpose of providing it as a gift to a
hostess for organising a party. Otherwise, the beauty consultant had
to pay the normal price or return it.

71. It was found there was a direct link between the supply of the
pot of cream and the service provided by the beauty consultant to the
cosmetics company of arranging the party. The service was therefore
non-monetary consideration for the supply of the pot of cream. The
consultant’s service was valued as the difference between the cream’s
normal wholesale price and the money paid by the consultant.

72. Similarly, in the UK case of Rosgill Group Ltd v. Customs and
Excise Commissioners [1997] BVC 388, a company sold goods on a
‘party plan’ system. It rewarded hostesses for holding parties for the
promotion of its goods by commission based on the value of goods
sold at the party. The amount of commission depended on whether it
was taken in money or as a discount on the price of goods. A hostess
chose to receive her commission as a discount on the purchase of a
blouse.

73. The Court of Appeal considered that under article 11(A)(1)(a)
of the Sixth Directive the taxable amount was made up of ‘everything’
obtained by the supplier from the hostess. The hostess did not simply
pay the money. She also held the party at her house. In holding the
party, she was rendering a service of value to Rosgill so there was a
‘direct link’ between the provision by the hostess of that service to
Rosgill and the supply of the blouse.

74. The Court of Appeal said there was also a causative link as the
purchase would not have happened if the service had not been
provided, and a contractual link as the purchase of the blouse at the
reduced price was in exercise of a contractual right acquired under the
agreement to hold the party. The consideration given by the hostess
for her blouse therefore consisted partly of monetary consideration
and partly of non-monetary consideration, being her service of holding
the party at her house.
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Economic value and independent identity

75.  For a payment to be consideration for a supply, it must have
economic value or benefit provided as compensation for the making of
the supply. That is, the payment is something of value that an

acquirer would usually or commercially pay money to acquire. The
consideration is capable of being valued as an amount of money even
if the GST inclusive market value is ‘nil’.**

76. This will usually be demonstrated where parties to an
arrangement assign a specific or separate value to a payment.
However, the assigning of a value is not necessary for a payment to
form non-monetary consideration. Whether a payment is
consideration for a supply depends on the true character of the
transaction.

77. Consideration for a supply is something the supplier receives
for making the supply. Although a non-monetary payment (and acts
or forbearances) can form consideration, the character of the
transaction will determine whether it forms part of the consideration
received by the supplier for making the supply.

78.  Many transactions involve exchanging various rights and
obligations between the parties to the transaction. In particular, the
true character of the transaction may characterise the payment as a
condition of the contract; rather than the provision of non-monetary
consideration. For example, in many cases, agreeing to enter into a
contract to receive a supply for a specific period of time is not non-
monetary consideration for that supply.

79. Also, subject to the terms of the agreement, transactions will
often involve a supply made only for monetary consideration. In these
circumstances, obligations entered into as part of the transaction by
the entity that is liable to provide the money will not be separate parts
of the consideration for the supply. Similarly, 