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Draft Goods and Services Tax Ruling
Goods and Services Tax: whenisa
non-resident ‘not in Australia when the thing
supplied isdone’ for the purposes of item 2 of
the table in subsection 38-190(1) of the A New
Tax System (Goods and Services Tax) Act
1999?

Preamble

This document is a draft for industry and professional comment. As
such, it represents the preliminary, though considered views of the
Australian Taxation Office. This draft may not be relied on by
taxation officers, taxpayers and practitioners. When officially
released as a final Ruling it will be a public ruling for the purposes of
section 37 of the Taxation Administration Act 1953 and may be
relied upon by any entity to whomit applies.

What this Ruling is about

1. This Ruling examines when a non-resident is ‘not in Australia
when the thing supplied is done’ for the purposes of item 2 of
subsection 38-190(1) of the A New Tax System (Goods and Services
Tax Act) 1999 (‘the GST Act’). Subsection 38-190(1) sets out
supplies of things (other than goods or real property) that are
GST-free.

2. Paragraph 68 of Goods and Services Tax Ruling

GSTR 2000/31" explains that the requirement of ‘not in Australia’ for
the purposes of items 2 and 3 of the table in subsection 38-190(1)
means that neither the recipient, nor a representative acting on behal f
of the recipient if the recipient is acompany, isin Australia in relation
to the supply.

3. ‘Recipient’ is defined in section 195-1 of the GST Act and
means, in relation to a supply, the entity to which the supply is made.
Where the term recipient is used in this Ruling it hasits defined
meaning.

! Goods and services tax: supplies connected with Australia.
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4, Item 2 of the table in subsection 38-190(1) covers supplies
made to non-residents. This Ruling expands upon paragraph 68 of
GSTR 2000/31 by explaining when arecipient that is anon-resident is
in Australiain relation to the supply when the thing supplied is done.
In particular, the Ruling examines when a company or an individual
(including a company or individual trustee of atrust estate) that is not
aresident of Australiaisin Australiain relation to the supply when
the thing supplied is done.

5. In this Ruling the terms * non-resident company’ and
‘non-resident individual’ are used to refer to acompany or an
individual (including a company or individual trustee of atrust estate)
that is not aresident of Australiarespectively.

6. This Ruling does not otherwise address the operation of the
provisions of subsection 38-190(1).

7. Unless otherwise stated, all legidative referencesin this
Ruling are to the GST Act and all references to an item number are to
an item in the table in subsection 38-190(1).

Date of effect

8. This draft Ruling represents the preliminary, though
considered, view of the Australian Taxation Office. This draft may
not be relied on by taxation officers, taxpayers or practitioners. When
thefinal Rulingis officially released, it will explain our view of the
law asit applies from 1 July 2000.

9. The final Ruling will be a public ruling for the purposes of
section 37 of the Taxation Administration Act 1953 and may be relied
upon, after it isissued, by any entity to whom it applies. Goods and
Services Tax Ruling GSTR 1999/1 explains the GST rulings system
and our view of when you can rely on our interpretation of the law in
GST public and private rulings.

10. If the final public ruling conflicts with a previous private
ruling that you have obtained, the public ruling prevails. However, if
you have relied on a private ruling, you are protected in respect of
what you have done up to the date of issue of the final public ruling.
This meansthat if you have underpaid an amount of GST, you are not
liable for the shortfall prior to the later ruling. Similarly, you are not
liable to repay an amount overpaid by the Commissioner as arefund.
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L egislative context

11.  Section 9-5 provides that ataxable supply is made if:
@ you make a supply for consideration;

(b)  thesupply ismade in the course or furtherance of an
enterprise that you carry on;

(© the supply is connected with Australia; and
(d)  you areregistered, or required to be registered.

However, the supply is not ataxable supply to the extent that it is
GST-free or input taxed.

12. A supply isGST-freeif it is GST-free under Division 38 or
under a provision of another Act.?

13. Subdivision 38-E sets out when exports of goods and other
supplies for consumption outside Australia are GST-free. The
Subdivision comprises:

. section 38-185 — exports of goods;

. section 38-187 — lease or hire of goods for use outside
Austraia;

. section 38-188 — tooling used by non-residents to

manufacture goods for export; and

. section 38-190 — supplies of things, other than goods or
real property, for consumption outside Australia.

14.  Therelevant section for the purposes of thisRuling is
section 38-190.

15. Subsection 38-190(1) comprises five items which set out
supplies of things other than goods or real property that are GST-free.
If the requirements of one of those items are met the supply is
GST-free, provided subsections 38-190(2) and (3) do not operate to
negate that GST-free status.

16.  Subsection 38-190(2) provides that a supply covered by any of
theitems 1to 5 in the table in subsection 38-190(1) is not GST-free if
it isthe supply of aright or option to acquire something the supply of

which would be connected with Australia and would not be GST-free.

2 Paragraph 9-30(1)(a).
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17.  Subsection 38-190(3) provides that, without limiting
subsection 38-190(2), a supply covered by item 2 in that table is not
GST-freeif:

@ itisasupply under an agreement entered into, whether
directly or indirectly, with a non-resident; and

(b)  thesupply isprovided, or the agreement requiresit to
be provided, to another entity in Australia.

18.  Theexpression ‘not in Australia when the thing supplied is
done isusedinitem 2 asfollows:

Supplies of things, other than goods or real property, for
consumption outside Australia

[tem Topic These suppliesare GST-free’
Supply to asupply that ismadeto a
2 non-resident outside  non-resident who isnot in Australia
Australia when the thing supplied isdone,
and:

@ the supply is neither a supply
of work physically
performed on goods situated
in Australiawhen the work is
done nor a supply directly
connected with real property
situated in Australia; or

(b) the non-resident acquires the
thing in carrying on the
non-resident’ s enterprise, but
is not registered or required
to be registered.

19. The expression ‘not in Australiawhen the thing supplied is
done' isnot defined in the GST Act and it is necessary, therefore, to
explain its meaning.

3 Except to the extent that they are supplies of goods or real property.
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Ruling

20.  Youshould refer to the section headed ‘ Explanations’ for a
more detailed examination of the issues covered in this part of the
Ruling.

Section 38-190

21.  Section 38-190 treats supplies of things other than goods or
real property for consumption outside Australiaas GST-free. The
underlying policy intention isto only tax suppliesthat are for
consumption in Australia.

Subsection 38-190(1)

22.  Theitemsin the table in subsection 38-190(1) set out GST-free
supplies that are for consumption outside Australia.

23. TheAustralian GST law does not define what consumption is
and where it occurs. Rather, subject to some exceptions, consumption
isregarded as occurring, for the purposes of items 2 and 3, and
paragraph (b) of item 4, where the recipient of the supply islocated at
the time when the thing supplied isdone. This overcomes the
difficulty of having to define what amounts to consumption for a
broad range of supplies, such as, advertising, research and legal
services.

I tem 2 of subsection 38-190(1)

24. Item 2 covers supplies to non-residents outside Australia. To
be GST-free, the supply must be made to a non-resident who is not in
Australiain relation to the supply when the thing supplied is done.

25. A non-resident, as defined in section 195-1, isan individual or
company that is not aresident of Australiafor income tax purposes.
Item 2, therefore, only appliesto a supply that is madeto a
non-resident company* or individual.> Thisincludes a supply made to
atrustee that is anon-resident company or individual. Item 2 does not
apply to supplies made to other entities such as partnerships. (Thisis
discussed further at paragraphs 93 to 102 of the Explanations section
of the Ruling). Supplies made to entities not covered by item 2 fall
for consideration under item 3 or another item.

26.  Thetests applied in establishing the residency status of an
individual or acompany are those contained in the definition of
‘resident of Australia found in subsection 6(1) of the Income Tax
Assessment Act 1936 (‘ITAA 1936').°

* A company that is not aresident of Australiafor income tax purposes.
® Anindividual that is not aresident of Australia for income tax purposes.
® The definition in the ITAA 1936 is set out in paragraph 311.
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27. A supply is made to anon-resident individual or company
where that individual or company is the entity that has contracted (in
written or oral form) with the supplier for the making of the supply.

The meaning of ‘not in Australia’

28.  Therequirement in items 2 and 3 that the recipient of a supply
is‘not in Australia’ when the thing supplied is done, requires, in our
view, that the recipient isnot ‘in Australia in relation to the supply’ at
the relevant time.

29. Items 2 and 3 are formulated in such away that the location of
the recipient is, in effect, a proxy test for determining where the
supply made to that recipient is consumed. It follows, in our view,
that the expression ‘not in Australia contemplates that thereis a
connection between the supply and the presence of the recipient.

30. In paragraphs 31 to 65 we consider when a non-resident
company is‘in Australia’. In paragraphs 66 to 69 we discuss when a
non-resident individual is‘in Australia” The meaning of ‘in relation
to the supply’ is discussed further at paragraphs 70 to 77.

When isa non-resident company ‘in Australia’?

31. A non-resident company is‘in Australia when the thing
supplied isdone, if, at that time, the non-resident company:

(i) carries on business within Australia through a place of
business of its own or through an agent acting on behalf
of the company; and

(i)  that place of business or agent has a fixed and definite
place within Australia; and

(iii)  the business has continued’ for a sufficiently substantial
period of time®

32.  Thecriteria used to determine whether or not a non-resident
company is‘in Australia for the purposes of item 2, are based on
common law indicia used by the courts to determine whether aforeign
company® is ‘present’ in aforeign jurisdiction and, therefore,
amenable to the jurisdiction of the foreign court.

33.  Accordingly, guidance can be drawn from the line of

jurisdiction cases on the application of these criteria to specific cases,
as demonstrated in the Explanations section of the Ruling.

" For GST purposes, thisincludes a business that intends to continue for a
sufficiently substantial period of time.

8 Refer to Halsburys Laws of Australia, ‘ Conflict of Laws’, Chapter 85,

paragraph [85-1880].

° A foreign company in ajurisdiction is a company that is incorporated outside that
jurisdiction.
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34.  Whilesimilar indicia are used to identify the existence of a
permanent establishment (PE) in aforeign jurisdiction for income tax
law purposes, the indicia described in paragraph 31 are not drawn
from PE case law. However, to the extent that common law PE
indicia are the same as those used in paragraph 31, guidance can also
be drawn from relevant PE case law.

35.  Wherethe activities of anon-resident company do not amount
to the carrying on of a business, the test for whether the non-resident
company isin Australia turns on whether the company is carrying on
its corporate activities through a place of itsown in Australia, or
through an agent in Australia acting on its behalf. The corporate
activities must be carried on at afixed and definite place in Australia
for asufficiently substantial period of time.

36.  The subsequent discussion in this Ruling isin terms of a
non-resident company that carries on abusiness. However, the
references in this Ruling to the carrying on of abusiness by a
non-resident company or through an agent acting on behalf of the
non-resident company are to be substituted with referencesto the
carrying on of corporate activities where that company does not carry
on abusiness.*

Rule of thumb

37.  Whilethe tests for determining whether a non-resident
company is‘in Australia are as outlined in paragraph 31, registration
of that company with the Australian Securities and Investments
Commission (ASIC) isastrong indicator that the non-resident
company isin Australiafor the purposes of item 2.

38.  Asaruleof thumb, we consider that a non-resident company
that isregistered withthe ASIC is‘in Australia for the purposes of
item 2. A supplier can check whether a non-resident company is
registered by conducting a search of the National Names Index on the
ASIC website™

39. However, a non-resident company may be able to demonstrate
to the supplier on a specific application of the tests that are set out in
paragraph 31 that thisis not the case.

191t was noted in Adams and others v Cape Industries plc and another [1991]

1 All ER 929 (aconflict of laws case) at 1009 per Slade LJthat ‘ All the authorities
cited to us have been directed, and &l the statements later in this judgment will be
directed, to trading corporations. In the case of non-trading corporations, the same
principles would presumably apply, with the substitution of referencesto the
carrying on of the corporation’s corporate activities for references to the carrying on
of business.’

" The ASIC website address is: http://www.asic.gov.au/
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Fixed and definite place

40. A fixed and definite place is some sort of distinct place from
which the non-resident company carries on business.

41. A fixed and definite place exists where a non-resident
company, or an agent carrying on business on behalf of a non-resident
company, for example, owns, leases or licences the business premises
in Australia.

42. A non-resident company may have dependent personnel
carrying on the business of the company in Australia, but not at a
fixed and definite place. The presencein Australia of dependent
personnel of anon-resident company does not of itself mean that the
non-resident company has a fixed and definite place in Australia.

Sufficiently substantial period of time

43.  Thebusiness of the non-resident company must have
continued, or be intended to continue, at afixed and definite place for
asufficiently substantial period of time.

44.  Whether aperiod of timeis sufficiently substantial isrelative
to thefactsin each individual case. A key factor in deciding whether
a business has continued for a sufficiently substantial period of timeis
the length of time over which the businessis carried on at afixed and
definite place. A period of six monthsisagenera guide, regardless of
the level of business transacted. If abusiness continues, or itis
intended to continue, for a period of six months or more, the
sufficiently substantial period of time test is met.

45, In some circumstances a period of less than six months
suffices to meet this requirement. For example, where abusinessis
prematurely liquidated or where a business returns to a particul ar
location in Australia on an on-going and regular basis but for short
periods each time.

46.  Also, if asubstantial amount of business is conducted within a
period of less than six months, the sufficiently substantial period of
timetest is satisfied. For example, a substantial amount of business
transacted at an exhibition or on a seasonal basis, means that the
businessis carried on for a sufficiently substantial period of time.

Common forms of company presence‘in Australia’

47. A non-resident company may carry on abusinessin Australia
through one of a number of different forms of presence. Common
forms of presence are a branch, representative office or agent, or
through aless formal setting such as a stand at an exhibition.
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Branch

48.  Where anon-resident company carries on businessin Australia
through a branch, the non-resident company is‘in Australia’ In this
circumstance, the businessis carried on in Australia at some fixed
place of business of the non-resident company for a sufficiently
substantial period of time.

Representative office

49.  Inthe case of arepresentative office, it isaquestion of fact and
degree as to whether the representative office carries on the business
of the non-resident company in Australia. If the representative office
carries on business activities that are substantial to the main objects of
the company, the non-resident company is carrying on business in
Australia through a representative office.'?

50. Sometimes a representative office of a non-resident company
may take the form of asubsidiary in Australiathat is carrying on the
business of the parent company.™

Other place of business

51. A non-resident company may carry on businessin Australia
through aless formal setting such as a stand at an exhibition hall. In
this case the criteria of afixed and definite place and a substantial
period of time take on more significance in establishing whether the
non-resident company is‘in Australia’. These criteria are discussed at
paragraphs 173 to 192 of the Explanations section of this Ruling.

Agents

52. A non-resident company isalso ‘in Australia where that
company carries on business in Australia through an agent. The agent
must be carrying on the business of the non-resident company at a
fixed and definite place of the agent for a substantial period of time.

53. A broker, genera commission agent or any other agent of
independent status is not carrying on the business of the non-resident
company, where that person is acting in the ordinary course of hisor
her own business. For example, an insurance broker may arrange an
insurance contract on behalf of a non-resident company, but, in doing
S0, is acting in the course of its own business.

54.  There are anumber of factors relevant to assessing whether an
agent is carrying on the business of the non-resident company in
Australia. We have listed those factors which we consider important

12 See, for example, South India Shipping Corporation v Bank of Korea [1985]
1 WLR 585 and paragraph 133 of the Explanations section of this Ruling.

13 See, for example, Commonwealth of Australia v White [1999] 2 VR 681 and
paragraph 134 of the Explanations section of this Ruling.
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inthisregard at paragraph 155 of the Explanations section of this
Ruling.

55.  However, akey indicator that the non-resident company
carries on business in Australia through an agent is the fact that the
agent has authority to enter into contracts with customers on behalf of
the non-resident company without submitting them to the non-resident
company for approval.

56.  Sometimes an agent completes all tasks up to the point of
execution of the relevant contract, but the principal merely requires
the contract to be signed by the non-resident company. We consider,
as amatter of commercial reality, that the agent in these circumstances
carries on the business of the non-resident company.

57. If the business of the non-resident company is buying (or
manufacturing) and selling, the fact that the agent does not have

power to contract usually indicates that the agent is not carrying on the
business of the non-resident company. However, in this situation, if
the agent carries on activities that are part of, and a substantial part of,
the business operations of the non-resident company, combined with
factors of the kind listed at paragraph 155 of the Explanations section
of this Ruling, we consider that this points to the non-resident
company carrying on businessin Australia.

58. If the business of the non-resident company does not extend to
buying (or manufacturing) and selling, the fact that the agent does not
have the power to contract isless significant. If the agent carrieson
activities that are part of, and a substantial part of, the business of the
non-resident company, this points to the agent carrying on the
business of the non-resident company in Australia.*

Division 57 agents

59. A non-resident company may make taxable supplies or
creditable acquisitions through aresident agent. Division 57
effectively makes the resident agents responsible for the GST
consequences of what the non-residents do through their resident
agents.

60.  Theexistence of aDivision 57 agent does not automatically
mean that the non-resident company isin Australia. Itisonly where
the Division 57 agent is carrying on the business of the non-resident
company that the non-resident company isin Australia. Thisis
assessed by examining the same kinds of factorsreferred to in
paragraphs 140 to 163 of the Explanations section of this Ruling

14 See BHP Petroleum Pty Ltd v Oil Basins Ltd [1985] VR 725; Commonwealth of
Australia v White [1999] 2 VR 681. See paragraphs 147 to 152 of the Explanations
section of this Ruling.



Draft Goods and Services Tax Ruling

GSTR 2002/D8

FOI status: draft only —for comment Page 11 of 59

Agency service fees

61.  Where an agent carries on the business of a non-resident
company in Australia, the fee charged for the agency service to the
non-resident company may still be GST-free. While the non-resident
company is‘in Australia’, that presence is not in relation to the supply
of agency services (refer paragraphs 70 to 74 below).

62.  The presence of the agent in Australiais relevant to a supply
made by another supplier to the non-resident company, not the supply
made to the non-resident company by the agent itself in Australia. If
the other requirements of item 2 are met, such an agency service
supplied to a non-resident company is a GST-free supply.

Subsidiary

63.  Where anon-resident company has a subsidiary in Australia,
the mere presence of that subsidiary does not mean that the
non-resident company is carrying on abusinessin Australia. The fact
that the non-resident company owns or controls a majority
shareholding in asubsidiary does not make that company present in
Australia®

64. However, if the subsidiary is acting as agent of the
non-resident parent company and carrying on the business of the
non-resident company in Australia at some fixed place of business of
the subsidiary for a sufficiently substantial period of time, the
non-resident company is‘in Australia'.

65.  Asnoted at paragraph 50 above, a subsidiary may also bea
representative office of the non-resident company in Australia. Thisis
discussed further at paragraph 136 of the Explanations section of this
Ruling.

When isa non-resident individual ‘in Australia’ ?

66. Non-resident individuals are ‘in Australia if they are
physically present in Australia. Where a supply is madeto an
individual and that individual is physically present in Australiawhen
the thing supplied is done, then theindividual is‘in Australia .

67. In contrast to a supply made to a non-resident company, it is
not necessary to look at the location of arepresentative of a
non-resident individual recipient to ascertain whether that individual is
‘inAustralia’ at the relevant time. The presence of a non-resident
individual recipient of asupply in Australiais decided solely on the
basis of the location of that individual.

68.  Thus, while arepresentative, including an agent, may bein
Australiaon behalf of anon-resident individual physically located

5 Nygh, P.E. 1995, Conflict of Lawsin Australia, 6 edn, Butterworths, p. 540.
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outside Australia, that representative does not make the non-resident
individual ‘in Australia’.

69.  Thisremainsthe case even if the agent carries on business or
investment activities on behalf of a non-resident individual who is not
physically in Australiawhen the thing supplied is done. Itisalsothe

case where a supply is made to a non-resident sole trader and an
employee of that sole trader isin Austraiain relation to the supply.*®

The meaning of ‘in relation to the supply’

70. If, when the thing supplied is done, the non-resident is ‘in
Australia’ and that presenceis ‘in relation to the supply’, the supply is
not GST-free under item 2. (In some circumstances, the supply may
be partly GST-free. Thisisdiscussed in the section on apportionment
below.)

71. In the context of items 2 and 3 the expression ‘in relation to
the supply’ signifies a connection or association between the supply
made to a non-resident company or individual and the presence of that
company or individual in Australia. That is, thereisalink between
the supply and the presence of the non-resident company or individual
in Australia. We consider that link must be more than just incidental.

Non-resident company in Australia ‘in relation to the supply’

72.  Where anon-resident company isin Australia by means of a
branch, representative office or agent acting on behalf of the
non-resident company, that presenceis ‘in relation to the supply’ if the
supply isfor the purposes of the presence. Thereisalink between the
supply and the presence in Australiathat is more than just incidental.

73.  Where the supply is not for the purposes of the Australian
presence of the non-resident company but that presence isinvolved,
other than in just an incidental way, in the obtaining or receiving of
the supply by the non-resident company, the non-resident company is
in Australia‘in relation to the supply’.

74. If the involvement of the Australian presence is limited to the
carrying out of simple administrative tasks on behalf of the
non-resident company, as a matter of administrative convenience, we
consider that the involvement isincidental. Tasks of asimple
administrative nature include:

. passing on an e-mail;
. being a point of phone contact to pass on messages;
. being amailing address or delivery contact; and

16 Subsection 38-190(3) may apply to the supply in this case.
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. being a point of contact for a visiting representative of
the non-resident company.

Non-resident individual in Australia ‘in relation to the supply’

75.  Where asupply is made to anon-resident individual, that
individual may be physically present in Australiawhen the thing
supplied is done, but that presence may not be ‘in relation to the

supply’.

76.  For example, if the non-resident individual isin Australiaon
holidays and has no contact with the supplier, the presence of the
non-resident individual in Australia when the thing supplied isdoneis
not in relation to the supply.

77.  Whereanon-resident individual is physically in Australiaand
in contact with the supplier, we consider that presenceisin relation to
the supply where the contact is other than incidental. If the
non-resident individual does no more than carry out simple
administrative tasks as a matter of administrative convenience such as
phoning to see if the supply is completed, the non-resident individual
isnot in Australia‘in relation to the supply’.

The meaning of ‘when the thing supplied is done’

78. Under item 2 it has to be determined whether the non-resident
company or individual isin Australiain relation to the supply when
the thing supplied isdone. ‘“When’ in this context means ‘at the time'.
The phrase ‘the thing supplied is done’ has the same meaning as the
expression ‘the thing isdone’ in paragraph 9-25(5)(a). Under that
paragraph, a supply is connected with Australiaiif the thing supplied is
donein Australia.

79.  Consistent with GSTR 2000/31," if the thing supplied isa
service, when the service is done refers to the period of time during
which the serviceis performed.

80. If asupply isthe provision of advice or information and the
supply involves work to create, develop or produce that information or
advice for the recipient, the supply is one of the performance of
services. The advice or information is done during the period when
the advice or information is prepared, produced or created, as the case
may be.

81. If the provision of advice or information is an instantaneous
supply of advice or information, when the supply of the advice or
information is doneis at the time the advice or information is
provided.

7 GSTR 2000/31, Goods and services tax: supplies connected with Australia
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82. If the supply isthe creation, grant, transfer, assignment or
surrender of aright, when the creation, granting, transferring,
assignment or surrendering of that right isdone is at the time the right
IS created, granted, transferred, assigned or surrendered.

83. If the supply isthe entry into, or release from, an obligation to
do anything, or refrain from an act, or to tolerate an act or situation,
when the entering into that obligation or the rel ease from that
obligation isdoneis at the time the obligation is entered into or the
release is effected.

Apportionment

84. A non-resident company or individual may only be‘in
Australiain relation to the supply’ for part of the time ‘when the thing
supplied isdone’. For example, thisis the case where the company or
individual is:
(i) ‘inAustralia and ‘in relation to the supply’ for only
part of the time *when the thing supplied is done’; or

(i) ‘in Australia for all or part of the relevant time but
only ‘in relation to the supply’ for part of the time
‘when the thing supplied is done’.

85. In these circumstances, a supply isonly GST-free to the extent
that the non-resident company or individual isnot ‘in Australiain
relation to the supply’ at the relevant time and the other requirements
of the item are met.

86.  Where circumstances of thiskind exist, a supplier needsto
apportion the supply for the time the non-resident isin Australiain
relation to the supply when the thing supplied is done and the time
that the non-resident isnot in Australiain relation to the supply when
the thing supplied is done.

87.  That part of the supply that is done when the no