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Draft Self Managed Superannuation
Funds Ruling

Self Managed Superannuation Funds: the
application of subsection 66(1) of the
Superannuation Industry (Supervision)
Act 1993 to contributions of assets to a
self managed superannuation fund by a
related party of that fund

Preamble

This publication is a draft for public comment. It represents the
Commissioner’s preliminary view about the way in which provisions of the
Superannuation Industry (Supervision) Act 1993, or regulations under that
Act, apply to superannuation funds that the Commissioner regulates:
principally self managed superannuation funds.

Self Managed Superannuation Funds Rulings (whether draft or final) are not
legally binding on the Commissioner. However, if the Commissioner later
takes the view that the law applies less favourably to you than the final
version of this ruling indicates, the fact that you acted in accordance with the
final version of this ruling would be a relevant factor in your favour in the
Commissioner’s exercise of any discretion as to what action to take in
response to a breach of that law. The Commissioner may, having regard to
all the circumstances, decide that it is appropriate to take no action in
response to the breach.

What this Ruling is about

1. This draft Ruling explains how subsection 66(1) of the
Superannuation Industry (Supervision) Act 1993 (SISA)* applies to
contributions? of assets to a self managed superannuation fund
(SMSF) by a related party of that fund.

L All legislative references in this draft Ruling are to the SISA unless otherwise
indicated.

% For the purposes of this draft Ruling a contribution is not restricted to something
that is a contribution for the purpose of regulation 1.03 of the Superannuation
Industry (Supervision) Regulations 1994 (SISR). However, if a contribution is a
contribution for the purpose of regulation 1.03 of the SISR, the contribution is
subject to the contribution standards in Part 7 of the SISR.
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2. Subsection 66(1) prohibits a trustee or investment manager
from intentionally acquiring assets from a related party of the SMSF.
However, subsections 66(2) and 66(2A) provide for exceptions to this
prohibition. If an exception applies to the acquisition of an asset a
trustee or an investment manager can acquire the asset from a
related party without contravening subsection 66(1). This draft Ruling
does not discuss the exceptions in detalil.

3. Subsection 66(3) prohibits a person from entering into,
commencing to carry out, or carrying out, a scheme to avoid the
application of subsection 66(1). This draft Ruling does not discuss the
prohibition of avoidance schemes under subsection 66(3).

4. This draft Ruling also does not provide the Commissioner’s
views on how other SISA and SISR provisions apply to any of the
arrangements discussed in this draft Ruling.®

Ruling

5. A trustee or investment manager of an SMSF contravenes
subsection 66(1) if the trustee or investment manager intentionally
acquires an asset from a related party* of the SMSF and an
exception® does not apply to that acquisition.

6. The phrase ‘acquire an asset’ in subsection 66(1)
encompasses the acceptance of a contribution of an asset.

7. For the purposes of section 66, an asset® is any form of
property and includes money whether Australian currency or currency
of another country (foreign currency). However, the phrase ‘acquire
an asset’’ does not include accepting money.

8. A trustee or investment manager of an SMSF intentionally
acquires an asset from a related party of the SMSF if the trustee or
investment manager means to acquire the asset from the related

8
party.

9. Whether it is the trustee and/or the investment manager that
acquires an asset is not determined by who acquires legal ownership
of the asset as this, as a matter of law, is always the trustee(s) of the
SMSF. Rather it is a practical enquiry as to who, in the particular
circumstances of the case, can be said to have accepted or obtained
the asset for the SMSF.

% Other provisions of the SISA and SISR that complement the prohibition in
subsection 66(1) are outlined in paragraph 30 of this draft Ruling.

* As defined in subsection 10(1).

° Exceptions are provided for under subsection 66(2) or (2A) and are listed at
paragraph 35 of this draft Ruling.

® As defined in subsection 10(1).

" As defined in subsection 66(5).

8 Subsection 5.2(1), Schedule 1 in the Criminal Code Act 1995.
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10. Whether the trustee or investment manager means to acquire
an asset from a related party is a matter that either requires direct
proof (for example, an admission by the trustee or investment
manager) or may be established by inferential reasoning.’
Determining whether an inference that the trustee or investment
manager meant to acquire the asset from a related party may be
drawn requires consideration of all the facts and circumstances of the
particular case. One relevant circumstance would be the trustee or
investment manager’s awareness of the likelihood that the party from
whom the asset is acquired is a related party of the SMSF.'° The
following factors are provided as guidance as to what may be relevant
considerations. They are not intended as an exhaustive list. The
presence or absence of such factors should not be taken to mean
that it is conclusive that a trustee or investment manager did, or did
not, intentionally acquire an asset from a related party. The factors
include:

o that an SMSF is invariably a small closely held fund
such that the trustee or investment manager is likely to
know of the relationship between a contributing person
or entity and the SMSF;

o whether the trustee or investment manager has had
previous dealings with the contributing person or entity;
and

o the nature of the asset and whether it is likely to be

contributed by an unrelated party of the SMSF. For
example, it may be possible to infer that the trustee or
investment manager must have been aware that there
was no possibility of shares in a closely held family
company being contributed by an unrelated entity.

Contributions of money

11. The phrase ‘acquire an asset’ is defined in subsection 66(5) to
not include accepting money. Therefore, a trustee or investment
manager does not contravene subsection 66(1) by accepting a
contribution of money.

12. Money is a generally accepted medium of exchange for
goods, services and other things. It confers complete liquidity on the
holder.™

13. In the context of subsection 66(1), a contribution of money
includes a contribution of cash*? or a money order, or a contribution
by way of electronic funds transfer.

‘Rv. Saengsai-Or (2004) 61 NSWLR 135, at 149.

1% This is consistent with the NSW Court of Criminal Appeal’'s approach to inferential
reasoning in R v. Saengsai-Or (2004) 61 NSWLR 135, at 149.

! Encyclopaedic Australian Legal Dictionary, LexisNexis.

12 \Whether Australian currency or foreign currency.
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14. A contribution of money also includes a contribution of a cheque
or a promissory note that is not a commodity in its own right.** The view
recognises that the value to the SMSF of a cheque or promissory note
that is not a commodity in its own right is in the payment of a sum of
money to the SMSF and not as an asset other than money. Although a
trustee or investment manager does not contravene subsection 66(1) by
accepting a contribution of a promissory note this does not mean that
the contribution of a promissory note does not give rise to other
compliance issues under the SISA. For example, section 65 may be
relevant if contribution of a promissory note gives rise to an amount
owing by a member or a relative of a member to the SMSF.

15. A contribution of a promissory note that is traded as a commodity
in its own right (that is, it is an object of exchange and not a medium of
exchange) is not a contribution of money for the purposes of section 66.
For example, a promissory note is a commodity if it is traded on
secondary markets or is issued by one entity (the maker) to another
entity (the payee or bearer) at a discount from face value with the face
value payable to the payee or bearer upon maturity. The acquisition of
such a promissory note is an acquisition of an asset other than money.

16. A contribution of collectable bank notes and coins™* or trade or
barter dollars is also not a contribution of money for the purposes of
section 66. It is therefore an acquisition of an asset other than money.

Monetary payments to third parties to extinguish a liability of the
SMSF

17. If a monetary payment is made by a related party of an SMSF
to a third party to extinguish a liability the SMSF has with that third
party,™ this does not result in a contravention of subsection 66(1).

Application of the exceptions

18. Exceptions to the prohibition in subsection 66(1) are provided
for in subsections 66(2) and 66(2A).*°

Acquired at market value

19. For certain of the exceptions to apply to an acquisition of an
asset the asset must be ‘acquired at market value’.'” An asset that is
contributed to an SMSF is acquired at market value for the purposes
of those exceptions if the acquisition of the asset is treated as a
contribution equal to the asset’s market value.

Bitisa separate issue as to when a contribution of a cheque or promissory note is
made and is not dealt with in this draft Ruling.

4 Whether Australian or foreign banknotes or coins.

> This is contemplated in Miscellaneous Tax Ruling MT 2005/1 What is the tax
treatment of an expense incurred by a superannuation fund that is paid by an
employer or eligible person on behalf of a superannuation fund?

® See paragraph 35 of this draft Ruling for a summary of the exceptions.

7 paragraphs 66(2)(a) and (b) and subsection 66(2A).
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20. The Commissioner considers that an excepted asset may also
be acquired from a related party of the SMSF if the asset is partly
purchased by, and partly contributed to, the SMSF. In these
circumstances the sum of the purchase consideration and the amount
recorded as the contribution component must be equal to the market
value of the asset.'®

Constitutes an investment

21. If an exception in subsection 66(2A) is to apply to the
contribution of an asset by a related party, paragraph 66(2A)(a)
requires that the acquisition of the asset ‘constitutes an investment’.

22. It is the Commissioner’s view that an acquisition of an asset
by way of acceptance of a contribution of that asset can constitute an
investment for the purposes of satisfying paragraph 66(2A)(a).
Therefore, subsection 66(2A) can apply to contributions of assets that
are mentioned in subparagraphs 66(2A)(a)(i) to (iv).

23. This means that a trustee or investment manager does not
contravene subsection 66(1) by accepting a contribution of such an
asset provided it is acquired at market value and, in the case of those
assets that are in-house assets under subsection 71(1), the
acquisition of the asset does not cause the SMSF to exceed the

5% market value ratio limit for in-house assets.

Contribution of an interest in real property that is held as a
tenant in common with a related party

24, Some doubt has been expressed as to the operation of the
exception provisions in the case of an asset consisting of an interest
in real property that is held as a tenant in common. The law is that the
exceptions apply in the normal way to this type of asset. That is, the
trustee or investment manager does not contravene subsection 66(1)
by accepting a contribution of an interest in real property from a
related party, that results in the SMSF and another related party of
the SMSF holding the property as tenants in common, if;

o the interest acquired is business real property of the
contributing related party; it is acquired by the SMSF at
market value and the SMSF has fewer than five
members (that is, the exception in paragraph 66(2)(b))
applies); or

'8 This will give an amount for the contribution that is consistent with the amount
calculated under section 285-5 of the ITAA 1997 for tax purposes.
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° the interest acquired in the property is an in-house
asset because it is subject to a lease or lease
arrangement between the trustee of the SMSF and a
related party,' the interest is acquired at market
value?® and the acquisition of the interest does not
cause the SMSF to exceed the 5% market value ratio
limit for in-house assets? (that is,
subparagraph 66(2A)(a)(i) applies).

Date of effect

25. It is proposed that when the final Ruling is issued, the Ruling

will apply both before and after its date of issue. However, the Ruling
will not apply to SMSFs to the extent that it conflicts with the terms of
settlement of a dispute agreed to before the date of issue of the final
Ruling.

Funds to which the Ruling applies

26.  This draft Ruling applies to SMSFs? and former SMSFs.?
References in the Ruling to SMSFs include former SMSFs unless
otherwise indicated.

Commissioner of Taxation
2 April 2008

¥ That is, it is not excluded from the meaning of in-house asset by
paragraph 71(1)(i).

2 paragraph 66(2A)(b).

% paragraph 66(2A)(c).

% ps defined in section 17A.

% A former SMSF is a fund that has ceased being a SMSF and has not appointed a
registrable superannuation entity (RSE) licensee as trustee — see subsection 10(4).
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Appendix 1 — Explanation

o This Appendix is provided as information to help you
understand how the Commissioner’s preliminary view has been
reached.

Background

27. Investment rules such as subsection 66(1) support the
Government’s retirement income policy objectives by ensuring that
concessionally taxed superannuation is used only for retirement
income purposes and not, for example, as a source of pre-retirement
finance for members.

28.  The opening comments of Mr Pooley,** then Commissioner of
the Insurance and Superannuation Commission (ISC),? at the
Senate Select Committee on Superannuation concerning the
introduction of the SIS legislation, provide some insight into the policy
intent of the provision:

Clause 62 [enacted as section 66] of the SIS bill prohibits a trustee
or investment manager from intentionally acquiring an asset from a
member or relative of a member. There is also an anti-avoidance
provision relating to the acquisition of assets through schemes that
are designed to stop circumvention of the intent of the provisions.
This clause is intended to prohibit members selling their private
assets to their fund in order to obtain cash or contributing in specie
assets which do not necessarily increase members’ retirement
income. It should be noted that clause 62 does not preclude cash
contributions.

The above transactions are not consistent with the government’s aim
of giving tax concessions to superannuation to increase retirement
income. For example, where a member’s or relative’s assets is sold
to the fund to release cash from the funds this often avoids the intent
of the preservation requirements through swapping an illiquid asset
outside of the fund, say an investment property or the member’s
house, for cash in the fund which need not be used for retirement
income purposes. The second example is: where a contribution of
the member’s or relatives in specie asset is made to move an asset
into the concessionally taxed superannuation environment, the
transaction may not result in an increase in overall retirement
income.?

2 Mr Pooley (along with Senator Sherry who appeared on behalf of Treasury)
attended the Senate Select Committee as government representatives: see the
Chairman’s comment to this effect at page 211 of the Senate Select Committee on
Superannuation Hansard, Public Hearings Thursday 23 September and
Friday 24 September 1993.

% Now the Australian Prudential Regulation Authority (APRA).

% Senate Select Committee on Superannuation Hansard, Public Hearings
Wednesday 22 — Friday 24 September 1993, pp 174-175.



Draft Self Managed Superannuation Funds Ruling

SMSFR 2008/D2

Page 8 of 30 Status: draft only — for comment

29. Mr Pooley’s comments indicate an intention that

subsection 66(1) would generally apply to prohibit both the purchase
of assets by the fund from a related party?’ and the contribution of
assets to the fund by a related party.

30. The prohibition under subsection 66(1) is complemented by
other rules in the SISA which apply to dealings with members, their
relatives and other related parties of the SMSF. For example:

o a trustee is prohibited from maintaining an SMSF for
any purpose other than for the provision of retirement
and certain related benefits (referred to as the sole
purpose test) — section 62. All of the activities of
maintaining an SMSF are subject to this test;?®

. an SMSF trustee or investment manager is prohibited
from lending money, or providing any other financial
assistance using the resources of the SMSF, to a
member of the SMSF or relative of a member of the
SMSF — section 65;%°

. subject to exceptions in relation to certain derivatives
contracts, an SMSF trustee cannot recognise or in any
way sanction an assignment of a superannuation
interest or a charge over or in relation to a member’'s
benefits or an SMSF asset — regulations 13.12, 13.13
and 13.14 of the SISR;

° subject to specific exceptions, an SMSF trustee is
prohibited from borrowing — section 67;

o all SMSF investment dealings must be at arm’s length
or must be conducted on arm’s length terms and
conditions — section 109; and

. subject to some transitional provisions and specific
exceptions, an SMSF trustee is prohibited from
acquiring or maintaining in-house assets* that have a
total market value in excess of 5% of the total market
value of all SMSF assets — Part 8.

2" \When introduced the provision only prohibited the acquisition of assets from a
member of the fund or a relative of a member of the fund. The provision was later
amended such that the provision now prohibits the acquisition of assets from a
related party (as defined in subsection 10(1)) of the fund.

% See SMSFR 2007/D1 Superannuation: the application of the sole purpose test in
section 62 of the Superannuation Industry (Supervision) Act 1993 to the provision
of benefits other than retirement, employment termination or death benefits.

29 See SMSFR 2007/D2 Superannuation: giving financial assistance using the
resources of a self managed superannuation fund to a member or relative of a
member that is prohibited for the purposes of paragraph 65(1)(b) of the
Superannuation Industry (Supervision) Act 1993.

% n-house assets’ are defined in section 71 and are, subject to specific exceptions,
assets that are a loan to or an investment in a related party of the SMSF, or
investments in a related trust, or assets that are subject to a lease or lease
arrangement with a related party of the SMSF.
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Contraventions — audit requirements and consequences

31. SMSF trustees are required to appoint an approved auditor to
audit the financial accounts and statements of the SMSF each year.*
When conducting an audit, the approved auditor is also required to
conduct a compliance audit to ensure the SMSF has complied with
the SISA and SISR. There is an approved form for notifying the Tax
Office of contraventions.*?

32. Contravention of subsection 66(1) or (3) is an offence
punishable on conviction by imprisonment for a term not exceeding
one year.*®

Legislative context
33. Subsection 66(1) provides that:

Subject to subsection (2), a trustee or an investment manager of a
regulated superannuation fund must not intentionally acquire an
asset from a related party of the fund.

34. Subsection 66(5) defines the phrase ‘acquire an asset’ such
that it ‘does not include accept money’.

35. Subsections 66(2) and (2A) provide for exceptions to the
prohibition in subsection 66(1). The prohibition against acquiring
assets from a related party of the SMSF does not apply if the asset is:

. listed securities®® acquired at market value —
paragraph 66(2)(a). For example, shares, units, bonds,
debentures, rights or options or any other security
listed on the Australian Securities Exchange;®

o business real property®® of the related party acquired
by an SMSF®’ at market value — paragraph 66(2)(b);

o acquired by an SMSF under a merger between SMSFs
— paragraph 66(2)(c);

o acquired by the SMSF pursuant to a written
determination issued by the Regulator —
paragraph 66(2)(d);*®

%1 Section 35C.

%2 section 129.

33 Subsection 66(4).

3 As defined in subsection 66(5).

% See paragraphs 92 to 99 of this draft Ruling.

% As defined in subsection 66(5).

37 A former SMSF will not qualify for this exception if it has more than four members.

¥ See Self Managed Superannuation Funds (Assets acquired on Marriage
Breakdown) Determination 2006 which issued under paragraph 66(2)(d).
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. an in-house asset® of the SMSF that is acquired at
market value® and its acquisition does not result in the
level of in-house assets of the SMSF exceeding
the 5% market value ratio set out in Part 8*' —
subparagraph 66(2A)(a)(i);

. an asset that is acquired at market value*? and would
be an in-house asset of the SMSF but for the operation
of the transitional rules in Subdivision D, Part 8 —
subparagraph 66(2A)(a)(ii);

. a life insurance policy issued by a life insurance
company that is acquired at market value*® and that is
not contributed by a member, or a relative of a
member, of the SMSF — subparagraph 66(2A)(a)(iii).
For example, a life insurance policy contributed by a
standard employer-sponsor; and

. an asset referred to in paragraphs 71(1)(b), (c), (d), (e),
(f), (h) or (j) that is acquired at market value** —
subparagraph 66(2A)(a)(iv). An example is the
contribution of units in a widely held unit trust (see
paragraph 71(1)(h)).

36. For the purposes of this draft Ruling a contribution is not
restricted to something that is a contribution for the purposes of
regulation 1.03 of the SISR. However, if a contribution is a
contribution® for the purposes of regulation 1.03 of the SISR, the
contribution is subject to the contribution standards in Part 7 of the
SISR.

Explanation

37. Subsection 66(1) is contravened if a trustee or investment
manager of an SMSF intentionally acquires an asset from a related
party and an exception*® does not apply to the acquisition of that
asset.

% See the meaning of ‘in-house asset’ in subsection 71(1).

9 paragraph 66(2A)(b).

4 Paragraph 66(2A)(c).

42 Paragraph 66(2A)(b).

“3 paragraph 66(2A)(b).

“4 paragraph 66(2A)(b).

“5 ‘Contribution’ in relation to a fund includes payment of shortfall components to the
fund; and payments to the fund from the Superannuation Holding Accounts Special
Account; but does not include benefits that have been rolled over or transferred to
the fund.

“5 Subsections 66(2) and (2A). See paragraph 35 of this draft Ruling where the
exceptions are listed.
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The scope of the phrase ‘acquire an asset’ and the application of
subsection 66(1) to contributions of assets

The meaning of ‘acquire’

38. In determining the scope of the term ‘acquire’ and whether it
encompasses contributions of assets it is appropriate to have regard
to the context including the mischief that the provision was intended
to remedy.*’

39.  InLockv. FCT,*” Goldberg J attributed ‘acquire’ with a wide
meaning in the context of section 66:

In the context in which it appears in subss 66(1) and (3), the
expression ‘acquire’ means ‘obtain’ or ‘gain’ or ‘receive’ and
‘acquisition” has a corresponding meaning. The expression ‘acquire’
is a word of common usage and does not have a technical meaning.
The Oxford English Dictionary, 2nd ed (1989), defines ‘acquire’ as
meaning:

1 To gain, obtain, or get as one’s own, to gain the ownership
of (by one’s own exertions or qualities).

2 To receive or get as one’s own (without reference to the
manner), to come into possession of.

40. That subsection 66(1) was intended to apply to contributions
can also be inferred from the explanation in the Supplementary
Explanatory Memorandum (EM),*® which explains the definition of
‘acquire an asset’. The EM explains (emphasis added):

Clause 62 Acquisition of assets from members of regulated
superannuation funds prohibited

Subclause (4) is amended to make it clear that to ‘acquire an asset’
does not include accepting contributions in the form of cash or
other money.*

41. In the Commissioner’s view, taking into account the wide
meaning of the term ‘acquire’ in the context of subsection 66(1),
‘acquire an asset’ encompasses the trustee or investment manager
accepting a contribution of an asset.

" CIC Insurance Ltd v. Bankstown Football Club Ltd (1997) 187 CLR 384 at 408 per
Brennan CJ, Dawson, Toohey and Gummow JJ.

“8 [2003] FCA 309 at [42].

49 Accompanying the Superannuation Industry (Supervision) Bill 1993 which was
enacted as the SISA.

* See paragraph 17 of the Supplementary Explanatory Memorandum (EM)
Amendments and New Clauses to be Moved on Behalf of the Government
accompanying the Superannuation Industry (Supervision) Bill 1993.
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42. This view also accords with the explanation given by Mr Pooley
at the Senate Select Committee on Superannuation (see extract at
paragraph 28 of this draft Ruling), that subsection 66(1) was intended
to remedy the mischief of members or relatives®* contributing assets
that did not result in an increase in overall retirement income into the
concessionally taxed superannuation environment.

The meaning of ‘asset’

43. The term ‘asset’ is defined in subsection 10(1) to mean ‘any
form of property’ and includes money whether Australian currency or
foreign currency. However, the phrase ‘acquire an asset’ is
specifically defined in subsection 66(5) to not include accepting
money. Thus leaving aside money, it is necessary to consider what is
‘any form of property’ in determining whether something is an asset
for the purposes of subsection 66(1).>

44, In the Commissioner’s view it is implicit that asset™ refers to
something of economic value and thus ‘any form of property’ refers to
property that has economic value. This also accords with the meaning
that has been ascribed to ‘property’ being ‘[a]ny type of right (that is, a
claim recognised by law), interest, or thing which is legally capable of

ownership, and which has a value...”.>*

45.  Halsbury’'s Laws of Australia®® explains ‘property’ as:

‘Property’ means every species of valuable right and interest
including real and personal property, incorporeal hereditaments such
as rents and services, rights of way, rights of profit or use in land of
another and choses in action, but does not include mere personal
licences which are not assignable: Minister for the Army v. Dalziel
(1944) 68 CLR 261 at 290; [1944] ALR 89; (1944) 17 ALJ 405 per
Starke J. ‘Property’ may denote the right of a person or an object
itself: Pacific Film Laboratories Pty Ltd v. Cmr of Taxation (Cth)
(1970) 121 CLR 154 at 168; 44 ALJR 376 per Windeyer J.

46. In The Smelting Company of Australia Ltd v. The
Commissioners of Inland Revenue® Pollock B described ‘property’ as
a word of ‘very general meaning and comprehensiveness’. Similarly
in Jones v. Skinner Lord Langdale M.R. states:*’

...it is well known, that the word ‘property’ is the most
comprehensive of all the terms which can be used, inasmuch as it is
indicative and descriptive of every possible interest which the party
can have.

*! Section 66 was subsequently amended with the effect that it now applies more
broadly to prohibit an SMSF acquiring assets from a ‘related party’.

%2 Contributions of money are discussed in the next section (paragraphs 49 to 68 of
this draft Ruling).

* The Encyclopaedic Australian Legal Dictionary (LexisNexis) defines ‘asset’ as ‘[a]n
item, whether tangible or intangible, having economic value to its owner which, if not
already in the form of money, can be converted into money to the owner’s benefit'.

>4 Encyclopaedic Australian Legal Dictionary (LexisNexis).

*° See Note 1 to paragraph [315-1].

% [1896] 2 QB 179 at 183.

%7 (1835) 5 LJ Ch 87 at 90.
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47. A right or interest is also capable of being property even if the
transfer of it can only be accomplished with the consent of some
person or authority.*®

48. It is therefore the Commissioner’s view that the phrase ‘any
form of property’ has a very wide meaning and includes every type of
right, interest or thing of value that is legally capable of ownership and
can be alienated or transferred to an SMSF. The property may be
personal or proprietary, legal, equitable or statutory, or tangible or
intangible. Examples of things that are assets for the purposes of
subsection 66(1) include: an estate or interest in land; a house; a car;
a boat; machinery; shares; a chose in action; a mining exploration
licence; a mining lease; a rental lease; intellectual property rights.

What is money for the purposes of subsection 66(5)?

49, As the phrase ‘acquire an asset’ is defined in subsection 66(5)
to not include accepting money, a trustee or investment manager
does not contravene subsection 66(1) by accepting a contribution of
money from a related party. It is therefore necessary to determine
whether something contributed is ‘money’.

50. The term ‘money’ is not defined in the SISA. The
Encyclopaedic Australian Legal Dictionary (LexisNexis) explains
‘money’ as follows:

Any generally accepted medium of exchange for goods, services,
and the payment of debts. Examples are coin, banknotes, bills of
exchange, promissory notes and claims on bank deposits: for
example (NSW) Stamp Duties Act 1920 s 3(1). Money confers
complete liquidity on its holder. It serves as a medium of exchange,
a measure of value, a standard for deferred payments, a store of
value, and a commodity whose worth depends upon its resale value.

51. Case law indicates that the meaning of the term ‘money’ or
‘moneys’ depends upon the context in which it appears.®® The courts
have variously stated that money is a medium of exchange and not
an object of exchange;*® and that money can be transferred by media
such as electronic transfer.®*

52. Clearly a trustee or investment manager ‘accepts money’ if
the trustee or investment manager accepts Australian or foreign
currency® (cash). In the Commissioner’s view a trustee or investment
manager also accepts money if a money order is accepted or an
account held by the SMSF is credited with funds by way of an
electronic funds transfer. Therefore, such acquisitions by the trustee
or investment manager from a related party do not contravene
subsection 66(1).

%8 Kelly v. Kelly (1990) 92 ALR 74 at 78.

%9 Re Clark and Official Trustee in Bankruptcy (1998) 50 ALD 291 at 293.

60 See, for example, Health Insurance Commission v. Peverill (1994) 119 ALR 675, at
692 (Dawson J).

®1 Sykes and Others v. Reserve Bank of Australia (1997) 151 ALR 579 at 594.

%2 Other than collectable bank notes and coins — see paragraphs 65 and 66 of this
draft Ruling.
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53. An issue that arises for the purposes of subsection 66(1) is
whether a trustee accepts money, or an asset other than money, if
the trustee accepts a cheque (including a bank cheque) or a
promissory note from a related party. A cheque or a promissory note
is a negotiable instrument® and, because of its negotiability,** is often
referred to as being equivalent to cash. A transferee can sue in his or
her own name for payment without proof that they gave value
although the absence of consideration is a defence.®

Cheques

54, A cheque is an unconditional order in writing (signed by the
person giving it) that is addressed to a financial institution and
requires that financial institution to pay on demand a sum certain in
money.°®

55. Whether a cheque is a personal cheque, a bank cheque, is
post-dated or is able to be presented immediately it is the
Commissioner’s view that the cheque is money for the purposes of
section 66. Therefore, its acquisition by a trustee or investment
manager does not contravene subsection 66(1).%’

56. This view recognises that typically a cheque is a medium of
exchange and that the value of a cheque to the SMSF is in the
payment of a sum of money to the SMSF and not as an asset other
than money.

Promissory notes

57. A promissory note is an unconditional promise in writing (and
signed) that is made by one party (the maker) to another (the payee

or bearer) to pay on demand or at a fixed or determinable future time
a sum certain in money.®®

% An instrument is negotiable if it is recognised as such by statute.

o4 Change in ownership of a cheque or promissory note can be effected by either
delivery, or delivery and endorsement, to another person. Similar to cash, a person
who delivers a negotiable instrument can pass better title than that person in fact
possesses. However, if a cheque is crossed ‘not negotiable’ and is transferred by
negotiation to another person, the other person does not receive, and is not
capable of giving, a better title to the cheque than the title that the person who
negotiated the cheque to them had. See Ken Robson, ‘Riley’s Annotated Bills of
Exchange Act and Cheques and Payment Orders Act’, 4™ Edn.

% The drawer and each endorser of a cheque is presumed to have received value for
the cheque unless the contrary is proved: section 36 of the Cheques Act 1986.
Further, if value has at any time been given for a cheque, the holder is conclusively
presumed to have taken the cheque for value: section 37 of the Cheques Act 1986.

% As defined in subsection 10(1) of the Cheques Act 1986.

*Itis a separate issue as to when a contribution of a cheque is made and is not
dealt with in this draft Ruling.

% Subsection 89(1) of the Bills of Exchange Act 1909.
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58. If a promissory note is an object of exchange rather than a
medium of exchange it is not money for the purposes of section 66. A
promissory note is an object of exchange if, for example, it is issued
at a discount from face value to raise finance and/or is traded at a
discount from face value on a secondary market. Further, as value
has been given for the promissory note its payment is able to be
enforced. The acquisition of such a promissory note by the trustee or
investment manager is the acquisition of an asset other than money
and contravenes subsection 66(1) unless an exception® applies.

Example 1 — Promissory note that is an object of exchange

59. Ben is a member and trustee of the BFG SMSF. Ben acquires
promissory notes that are traded at a discount from face value on a
secondary market. The notes mature in six months at which time the
maker is required to pay Ben the face value of the notes.

60. Ben endorses and delivers the notes to the SMSF. The
promissory notes are an object of exchange rather than a medium of
exchange. Further, as value has been given by Ben for the notes the
SMSF is able to enforce payment.”® The promissory notes are
therefore assets other than money. Ben acquires the assets in his
role as trustee of the BFG SMSF. Ben as trustee of the BFG SMSF
therefore contravenes subsection 66(1).

61. If a promissory note is issued to the SMSF by the maker (for
example a member of the SMSF) for no consideration and the note is
payable at face value at a certain future date or on demand it is the
Commissioner’s view that the promissory note is money for the
purposes of section 66. Therefore, its acquisition by a trustee or
investment manager does not contravene subsection 66(1).”
However, this does not mean that the contribution of a promissory
note does not give rise to other compliance issues under the SISA.
For example, section 65 may be relevant if contribution of a
promissory note gives rise to an amount owing by a member or a
relative of a member to the SMSF.

62. As with cheques this view recognises that the value of the
promissory note to the SMSF is in the payment of a sum of money
and not as an asset other than money.

% See subsection 66(2) or (2A).

0 Where value has at any time been given for a bill, the holder is deemed to be a
holder for value as regards the acceptor and all parties to the bill who became
parties prior to such time: section 32 of the Bills of Exchange Act 1909.

"ltisa separate issue as to when a contribution of a promissory note is made and is
not dealt with in this draft Ruling.
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Example 2 — Promissory note as a medium of exchange

63. Linda is a member and trustee of the LN SMSF. Linda (as
maker) issues a promissory note to the SMSF (payee) that is payable
at face value at a specified future date. The SMSF does not provide
any consideration to Linda for the promissory note.

64. The promissory note is a medium of exchange and is not in
this case an object of exchange. Linda acquires the promissory note
in her role as trustee of the LN SMSF. Linda as trustee of the LN
SMSF does not contravene subsection 66(1) by acquiring the
promissory note.

Collectible banknotes and coins

65. There is a distinction between ‘money’ used as legal tender,
whether Australian currency or foreign currency, and ‘money’ that has
a value greater than its face value, such as collectible banknotes and
coins.” It is the Commissioner’s view that collectible banknotes and
coins are ‘commodities’ rather than ‘money’ in its usual sense.

66. Therefore, the acquisition of collectible banknotes and coins
by a trustee or investment manager from a related party of the SMSF
is prohibited by subsection 66(1).

Trade dollars or barter credits

67. The Commissioner does not consider trade dollars or barter
credits to be ‘money’ for the purposes of subsection 66(5). Trade
dollars or barter credits can generally only be exchanged for goods
and services