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Preamble

This document was published prior to 1 July 2010 and was a public
ruling for the purposes of former section 37 of the Taxation
Administration Act 1953 and former section 105-60 of Schedule 1 to
the Taxation Administration Act 1953.

From 1 July 2010, this document is taken to be a public ruling under
Division 358 of Schedule 1 to the Taxation Administration Act 1953.

A public ruling is an expression of the Commissioner's opinion about
the way in which a relevant provision applies, or would apply, to
entities generally or to a class of entities in relation to a particular
scheme or a class of schemes.

If you rely on this ruling, the Commissioner must apply the law to you
in the way set out in the ruling (unless the Commissioner is satisfied
that the ruling is incorrect and disadvantages you, in which case the
law may be applied to you in a way that is more favourable for you -
provided the Commissioner is not prevented from doing so by a time
limit imposed by the law). You will be protected from having to pay
any underpaid tax, penalty or interest in respect of the matters
covered by this ruling if it turns out that it does not correctly state how
the relevant provision applies to you.

[Note: This is a consolidated version of this document. Refer to the
Tax Office Legal Database (http://law.ato.gov.au) to check its
currency and to view the details of all changes.]
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What this Ruling is about

1. This Ruling primarily deals with supplies of tertiary courses
that are GST-free under Subdivision 38-C of A New Tax System

(Goods and Services Tax) Act 1999 (the ‘GST Act’). All legislative
references in this Ruling are to the GST Act unless otherwise stated.

2. This Ruling also deals with tertiary residential college courses.

3. This Ruling does not deal with supplies of education courses
that are not tertiary courses. A course that is not a tertiary course may
still satisfy the definition of another type of education course®.

4, When we use the term ‘you’ in this Ruling, we mean you as
the supplier of such a course. Suppliers of tertiary courses include
higher education institutions, registered training organisations and any
other education institution approved to deliver tertiary courses.

Date of effect

5. This Ruling applies both before and after its date of issue.
However, this Ruling will not apply to taxpayers to the extent that it
conflicts with the terms of a settlement of a dispute agreed to before
the date of issue of this Ruling (see paragraphs 75 and 76 of Taxation
Ruling TR 2006/10).

Context of this ruling

6. This Ruling will assist you in determining the GST status of
courses and other educational related supplies you provide. It is not
the intention of this Ruling to address the GST implications of
non-educational supplies made or received by you, such as grants or
imports.

7. This Ruling discusses the GST-free supply of administrative
services, course materials and curriculum related field trips and
excursions. This Ruling also addresses educational related supplies
that are not GST-free, such as the sale, lease or hire of goods other
than course materials and accommodation provided to tertiary
students.

8. This Ruling deals with the application of Subdivision 38-G
(non-commercial activities of charitable institutions, etc.) to the extent
that it relates to accommodation provided to tertiary students and food
supplied as part of accommodation provided to tertiary students.

! Section 195-1.
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9. The ATO’s interpretation in this Ruling of educational related
supplies that qualify for GST-free treatment is similar to the ATO’s
interpretation in Goods and Services Tax Ruling GSTR 2000/30,
setting out GST-free supplies for pre-school, primary and secondary
education courses.

Ruling and explanations

10.  The supply of an ‘education course’ is GST-free.? This means
that no GST is payable on the supply and you are entitled to an input
tax credit for creditable acquisitions or creditable importations you
obtain to make that supply.®

11. The term ‘education course’” is defined in the Act to include
(amongst other things):

° a tertiary course; or

o a tertiary residential college course.

Definition of a tertiary course
12. A tertiary course means:**

@) a course of study or instruction that is a tertiary course
determined by the Education Minister®> under
subsection 5D(1) of the Student Assistance Act 1973 for
the purposes of that Act;® or

(aa) acourse of study or instruction accredited at Masters or
Doctoral level and supplied by a higher education
institution or a non-government higher education
institution; or

(b)  any other course of study or instruction that the
Education Minister has determined is a tertiary course
for the purposes of this Act.’

% Section 38-85.

¥ Section 11-5 and section 15-5.

* Section 195-1.

“A Section 195-1.

® Education Minister means the Minister administering the Student Assistance Act
1973. See section 195-1.

® See the Student Assistance (Education Institutions and Courses) Determination
2009 (No. 2).

” A New Tax System (Goods and Services Tax) (Tertiary Courses) Determination

2014.
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Requirements specified in paragraph (a) of a ‘tertiary course’ as
defined in the Act

13.  Attertiary course includes all tertiary courses covered by the
determination issued by the Education Minister under the Student
Assistance Act 1973.2 This determination is also used to identify those
courses that students must be undertaking to be eligible for income
support as full-time students. The determination lists the type of
course and types of educational institutions that can deliver the course.
The eligibility of courses for the Student Assistance Act 1973 is
reviewed periodically by the Education Minister.

14. In determining whether an education course is an approved
tertiary course, it does not matter to whom the course is delivered.

For example, an education course specified as an approved tertiary
course under the Education Minister’s determination will be GST-free
regardless of whether it is delivered to resident students or
non-resident students studying in Australia.

15.  Acourse provided under contract, by an entity that is not an
education institution specified for that course in the Education
Minister’s determination, that is specifically designed for non-resident
students, and is not available to resident students, is not an approved
tertiary course under the Education Minister’s determination.

Requirements specified in paragraph (aa) of a ‘tertiary course’ as
defined in the Act

15A. A tertiary course also includes a course of study or instruction
accredited at Masters or Doctoral level and supplied by a higher
education institution or a non-government higher education institution.

15B. A higher education institution means an entity that is a higher
education provider as defined in section 16-1 of the Higher Education
Support Act 2003.2* A non-government higher education institution
means an institution that is not a higher education institution and that
is either established as a non-government higher education institution
under a law of a State or Territory or is registered by a State or
Territory higher education recognition authority.®®

® The Student Assistance (Education Institutions and Courses) Determination 2009
(No. 2).

84 Section 195-1.

%8 Section 195-1.
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Requirements specified in paragraph (b) of a ‘tertiary course’ of the
Act — separate determination

16.  Paragraph (b) of the definition of a tertiary course allows the
Education Minister to determine, independently of the requirement set
out in paragraph (a), that a course is a tertiary course as defined in
section 195-1.

17.  Adetermination made by the Education Minister under
paragraph (b) requires the unanimous agreement of the Standing
Council for Federal Financial Relations under the Intergovernmental
Agreement on Federal Financial Relations.’

17A. The Education Minister has made a determination for the
purpose of paragraph (b).?* The determination provides that a course
of study or instruction that is not full-time is a tertiary course for the
purposes of the GST Act, but only if it would, if provided on a full-
time basis, meet the requirements of a tertiary course under subsection
5D(1) of the Student Assistance Act 1973.%

17B. The purpose of the determination is to extend the definition of
tertiary course to include courses provided on a part-time basis. Such
courses are not otherwise covered by the definition because the
determination made by the Education Minister under subsection 5D(1)
requires that a tertiary course is a full-time course.

17C. The determination applies from the date that the previous
determination made by the Education Minister under subsection 5D(1)
(Student Assistance (Education Institutions and Courses)
Determination 2009 (No. 1)) commenced, to ensure that relevant part-
time tertiary courses supplied on or after 21 March 2009 are treated as
GST-free.

18.  [Omitted.]*
19.  [Omitted.]*
20.  [Omitted.]*

° Clause A16 of Schedule A of the Intergovernmental Agreement on Federal
Financial Relations provides that a proposal to vary the GST base by way of a
Ministerial determination under the GST Act will require the unanimous
agreement of the Standing Council. See clauses A3 to A8 of Schedule A
concerning the Standing Council for Federal Financial Relations.

A A New Tax System (Goods and Services Tax) (Tertiary Courses) Determination
2014.

°8 The requirements are specified in the Student Assistance (Education Institutions
and Courses) Determination 2009 (No. 2).

1% Section 195-1.

' Section 195-1.

'2 Section 195-1.
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Definition of a tertiary residential college course
21.  Atertiary residential college course means:

‘a course supplied in connection with a tertiary course at
premises that are used to provide accommodation to students

. . 1
undertaking tertiary courses’.*®

22. If residential fees include an entitlement to receive tuition or
other assistance, at the college or hall of residence, that is in
connection with a tertiary course, the tuition fees are GST-free.*

Single units

23.  Atertiary course generally consists of component parts that are
commonly referred to as ‘subject’, ‘course’, ‘module’, ‘unit’ or
‘program’. The term “unit’ will be used throughout this Ruling, but
has the same meaning as subject, module, course or program.

24.  Where you supply one unit of a tertiary course that is covered
by the Education Minister’s determination and the recipient is enrolled
in that unit, the supply of that unit is GST-free.

25.  Astudent is enrolled if his or her personal details are
incorporated in the institution’s normal student recording mechanism.

26.  Similarly, you may supply one or more units of a tertiary
course that is accredited at a Masters or Doctoral level. Any fee
charged, to a student enrolled to undertake one or more of these

accredited units, is also GST-free.

27.  Some Doctoral level tertiary courses may or may not contain
‘units’ as previously discussed. For example, a Doctorate of
Philosophy (PhD) that normally takes 3 years or more to complete,
will often be a single course of study with no ‘units’ and this will be
GST-free. However, some PhD courses contain components that
would be considered to be units and these may also be supplied on a
GST-free basis.

28.  Sometimes a student enrols in a unit and elects not to be
assessed. This is often referred to as ‘auditing’ a unit. Provided the
student is enrolled to undertake a unit that forms part of an approved
tertiary course covered by the Education Minister’s determination the
fee charged is GST-free.

'3 Section 195-1.
14 Refer to paragraph 44 that discusses the GST treatment of mixed supplies.
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Example — Single unit from an award tertiary course undertaken at a
University

29.  Marc is enrolled with Vaughan University to study an individual
unit from the Graduate Diploma in Information Technology.

30.  Assignments and research papers are submitted and exams are
taken. If Marc decides to subsequently enrol in the Graduate Diploma
in Information Technology, the university will credit the unit towards
the award of a Graduate Diploma in Information Technology.

31. The single unit (also referred to as ‘non award study’ at some
universities) taken on this basis is a GST-free supply as a tertiary
course as the unit is part of a tertiary course covered by the Education
Minister’s determination.

Example — A unit from a Masters or Doctoral level tertiary course

32. The University of Gordon’s Bay (UGB) offers places in the
degree titled ‘Master of Taxation’ (MTax) on a full-fee GST-free
basis. UGB advises potential students that the MTax is comprised of
eight units, which may be studied on a full-time basis. Full-time study
involves studying four units per semester and assuming satisfactory
results in each unit are achieved, the MTax can be completed in one
year. MTax study is an accredited Masters course supplied by a
higher education institution and is GST-free.

33.  The Wanneroo University (WU) also offers a MTax degree on
a full-fee GST-free basis. The course outline advises potential
students that the MTax at WU is made up of eight units. A full-time
student would study four units per semester and complete the course
in one year. However, most students study part-time. Part-time study
means the student studies only half a full-time load, so that the student
can work and study at the same time. You only need to pass four units
each year and in two years you will attain a MTax from WU. The
MTax is an accredited Masters course supplied by a higher education
institution and is GST-free regardless of whether it is undertaken on a
full- or part-time basis.

34. UGB also advertises MTax ‘non-award’ enrolment. This
means a student will study one unit that will be assessed rather than
studying the extra seven units required to achieve the UGB MTax
award. WU also promotes full-fee ‘single unit’ enrolments. Both
UGB and WU inform students that the final result will be recorded on
the student records and accredited should the student decide to
undertake the full MTax course.

35.  Asingle unit from either MTax degree is itself a GST-free
‘education course’ as the single unit is drawn from an accredited
Masters course supplied by a higher education institution.
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Example — A single unit undertaken without assessment

36.  Joanne enrols with Dollar Institute to undertake a single unit
of ‘Financial Planning’ from an approved tertiary course. The unit
gives students a basic knowledge in financial planning. During the
semester, Joanne attended the lectures and tutorials but did not take
part in any assessment of the unit. Because Joanne is enrolled in a
unit from an approved tertiary course there will be no GST charged
on this supply.

Non-accredited units

37.  Single units that are not from an approved tertiary course are
referred to as ‘non-accredited units’. These units do not satisfy the
requirements of the Education Minister’s Determination under the
Student Assistance Act 1973 because the Determination only covers
accredited courses. Non-accredited units delivered by you will be
subject to GST.

38. Non-accredited units, that form part of any course developed
by you that comprise a combination of accredited and non-accredited
units, will be subject to GST on an apportionment basis. You will be
required to use a reasonable basis to determine the portion of the
course that is non-accredited and levy GST on that component. What
is ‘reasonable’ will depend on the facts in each case. However, the
Commissioner would consider that the calculation of the taxable
proportion based on the time taken for each unit would be
reasonable.™

Example — A course comprising accredited and non-accredited units

39.  Gwingana Institute, a registered training organisation® (RTO)
has been contracted by Duke Pty Ltd to provide a three-day corporate
team-building course to its employees to improve their team building
skills. Gwingana Institute charges Duke Pty Ltd $300 per employee to
conduct the course. As part of the contract, the Institute developed a
training package that comprises one unit in ‘conflict resolution’ and
two units relating to ‘building partnerships’.

1> Section 9-80.

16 Registered Training Organisation (RTO) is not defined in the GST Act. However,
the term is defined in the Student Assistance (Education Institutions and Courses)
Determination 2009 (No. 2) as meaning a training organisation that is registered
on the National Register as a registered training organisation. The National
Register is the register referred to in section 3 of the National Vocational
Education and Training Regulator Act 2011.
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40. The unit in ‘conflict resolution’ does not form part of any
accredited course and has been developed specifically for the
employees of Duke Pty Ltd. The two units in ‘building partnerships’
are part of a vocational education training program that the RTO is
registered to provide.

41.  The three-day course consists of units that are both accredited
and non-accredited. The non-accredited units do not form part of the
vocational education and training program. The Institute must
apportion the course between the components that are accredited and
those that are not. All other things being equal, calculation of the
taxable proportion based on the time required to conduct each unit
would be reasonable. Consequently the fee of $300 per employee was
apportioned on the basis that one third of the three-day presentation
represented the charge for the non-accredited unit. Consequently,
1/11" of $100 represents the GST component that will need to be
recorded in Gwingana Institute’s BAS."

Education supplies that are GST-free

42.  The supply of an education course is GST-free.'® In certain
circumstances, the following associated supplies are also GST-free:

o administrative services;™

. course materials;?°

. right to receive GST-free education;**
. excursion or field trip.?

Each of these education supplies is explained in the paragraphs below.

Supply of an education course

43.  Where you charge a fee for the supply of an education course
that consists of tuition and facilities and curriculum related activities,
this fee is consideration for a GST-free supply and you are not
required to apportion the fee.

44.  Where a fee you charge is consideration for a mixed supply,
that is a mixture of taxable and input taxed or GST-free parts, you

17 Section 9-80 requires the supply to be apportioned between its taxable and
GST-free or input taxed components.

'8 Section 38-85.

19 paragraph 38-85(b).

20 Section 38-95.

2 paragraph 9-30(1)(b).

?2 Section 38-90.
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must apportion the fee between the taxable, input taxed and GST-free
parts of the supply.

45.  You will need to apportion a single fee charged for the supply
of an education course if the fee includes:

o a supply of membership to a student organisation;

o a supply by way of a sale, lease or hire of goods other
than course materials. (See paragraph 82 for the
definition of course materials);

o a supply of any food as part of an excursion or field
trip;

o a supply of accommodation as part of an excursion or
field trip;

o a supply of accommodation to tertiary students; or

o a supply of food as part of accommodation provided to

tertiary students.

46.  The Commissioner will accept an apportionment made by you
on a reasonable basis. The basis of apportionment should be applied
consistently.

47. If you are an Australian Government Agency, there are limited
circumstances in which a fee you charge may be treated as not being
consideration for a supply. This includes certain payments of a
regulatory nature and certain payments concerning information and
record-keeping. For further information see Division 81 of the GST
Act and Division 81 of the GST Regulations.?

Fees charged by Universities

48. Universities and educational institutions charge miscellaneous
fees of various descriptions. In determining whether a miscellaneous
fee is subject to GST, you must identify the supplies that are made to
students in respect of payment of the fee.

49. A fee will be GST-free if it is charged in respect of the
provision of facilities and/or the supply of administrative services
directly related to the supply of a GST-free education course (but only
if the administrative services are supplied by the supplier of that
course).

%% See also Law Administration Practice Statement (General Administration)
PS LA 2013/2 (GA) GST treatment of Australian taxes, fees and charges under
Division 81 of the A New Tax System (Goods and Services Tax) Act 1999, which
applies on and from 1 July 2013.
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Tuition

50.  Tuition fees in the tertiary sector may be levied on a
fee-paying basis or as part of the Higher Education Contribution
Scheme (HECS). Payment of these fees is GST-free.

51. Instruction provided in the form of an audio or videotape (or
other similar means) would be a supply of tutorials that form part of a
tertiary, Masters or Doctoral course. Fees charged to students to cover
access to this type of tuition are GST-free.

Example — Withdrawal from a course

52.  Lisa enrols with Tyner Institute to undertake an accredited
course in Diploma of Teaching. Three weeks after enrolment, Lisa
decides to withdraw from the entire course. She is refunded 75 per
cent of the fees in accordance with the Institute’s policy. The Institute
retains an amount of $400.

53.  There are no GST implications on the amount of $400 retained
by the Institute, as it is consideration for the partial supply of a
GST-free education course by the Institute to Lisa.

Example — Taped lectures

54, Melinda attends the Tomlin University of Technology where she
is undertaking a Bachelor of Mechanical Engineering. The University
makes available lectures and tutorials, for subjects undertaken by
Melinda, as part of her Bachelor of Mechanical Engineering, in the form
of audiotapes at the beginning of the semester. Melinda is charged a
tutorial fee, which includes the supply of the audiotapes.

55.  The supply of taped lectures by the University to Melinda is
GST-free on the basis that the provision of tuition is part of a supply of
an education course. The supply of the audiotapes is not GST-free as
course materials®* because the tapes are not consumed or transformed.
However, the supply of audiotapes is considered to be the provision of
tuition and is not regarded as a separate supply. On this basis, the fee
charged for both the lectures and the tapes is GST-free.

Example — Activities not considered to be part of a course

56. Social and recreational activities are organised for students
during Orientation Week at the Fernwood University. These activities
are designed to familiarise students with the campus and help them to
meet other students before the academic year officially commences.

% See paragraph 82 for the definition of course materials.
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These activities are not considered to be part of an education course.
Any charge made for the activities is taxable.

Facilities

57.  The supply of facilities that are required for the delivery of an
education course is GST-free.

58.  As the supply of these facilities is part of the supply of an
education course, it is irrelevant whether the amount charged for the
supply of facilities is included in the fee you charge for the course or
whether it is charged separately.

59.  Facilities?® include such items as:

(@)  the provision and maintenance of plant, equipment,
buildings and grounds;

(b)  access to libraries including the access to library books,
periodicals and manuals;

(c) access to computer and science laboratories;

(d)  access to computers and other on line resources
including off-campus dial up Internet services.

60. Many universities levy an Amenities Fee or Miscellaneous
Student Activity Fee to help fund the infrastructure of the university.
Where this fee is used to make facilities available to the general
student population it is GST-free. If the fee relates specifically to a
taxable supply or supplies that are made to a particular student or
students it is not GST-free.

Example — Amenities fees charged by University

61. Each year, students enrolled at the University of New Victoria
are required to pay an amenities fee. This compulsory fee does not
confer membership of any student organisation. The fee is levied to
provide facilities and services of direct benefit to the students of the
university.

62. Facilities that are provided include plant and equipment,
buildings and lockers. Facilities to make the following services
available are also provided: printing and laminating, passport photos,
web site, childcare and parking facilities. The amenities fee charged
is for a GST-free supply.

63. However, when students use some of these facilities and
services, for example parking and childcare facilities, it is on a user

25 The list is not exhaustive.
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pays basis. The University must account for GST on these supplies,
unless the supply is GST-free or input taxed.

Example — Amenities fee that is taxable

64.  Each year students enrolled at the Booran College of TAFE
are required to pay a $20 amenities fee. In return for this fee, the
student is given a photocopy card to the value of $20.

65.  The supply of a photocopying card is the supply of a right and
is a taxable supply by the TAFE. As the supply of the photocopy card
is a taxable supply, Booran College will have to remit 1/11" of the fee
charged.

66. If the fee is consideration for a supply, part of which is taxable
and parts of which are input taxed or GST-free, you must apportion
the fee between the taxable, input taxed and GST-free parts of the

supply.

Example — Miscellaneous Student Activity Fee

67. Malachi Vincent University (MVU) charges all enrolled
students a fee of $70 per year. MVU refers to this fee as the
‘Miscellaneous Student Activity Fee’ (MSAF) and the Council of MVU
established the following guidelines regarding the use of MSAF funds:

o The proceeds are to be used for the benefit of students
and, only for expenditure on capital works and capital
projects.

o MSAF funds are not to be allocated to support

educational needs of students that should properly be
met by the University.

o MSAF funds should be used predominantly for capital
works, which they may fund in their entirety or in
conjunction with other capital projects funded through
the University. In this context the expenditure may
cover planning, acquisitions, development,
construction, renovation and rehabilitation of assets.

o MSAF funds may be used for expenditure on capital
equipment and on installations and infrastructure
services which are capital in nature, and for recurrent
expenditure on their maintenance where this is a
requirement of operation.

o Public liability insurance cover may be paid from
MSAF funds.

68.  The MSAF provides an orderly arrangement that collects and
controls the disbursement of ‘miscellaneous funds’.
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69.  The MSAF is for the supply of facilities as part of the supply of
an education course and is GST-free.

Supply of administrative services

70.  Asupply of administrative services made by you that is
directly related to the supply of an education course is GST-free under
paragraph 38-85(b).

What is the meaning of ‘directly related’ to the supply of an education
course?

71. ‘Directly related’ is not defined in the Act and therefore, takes
on its ordinary meaning. The Macquarie Dictionary? defines
‘directly’ to mean ‘in a direct line, way or manner; immediately;
absolutely’. The term ‘related” means ‘associated; connected or allied
by nature’.

72. The phrase ‘directly related’ was considered in the context of

being ‘directly related to employment’ for income tax purposes in
FC of T v. Dixon (1952) 86 CLR 540, at 553-554:

‘A direct relation may be regarded as one where the employment
is the proximate cause of the payment, an indirect relation as one
where the employment is a cause less proximate, or, indeed, only
one contributory cause’.

73.  Therefore, administrative services must be in a direct line or
immediately associated or connected with the supply of the education
course.

74.  Administrative services provided by an entity other than the
supplier of the course will be subject to GST.

75.  The Act does not outline the administrative services that are
directly related to the supply of an education course. However, the
ATO considers that the supply of administrative services includes:

@) program changes;

(b)  enrolment services, including the processing of late
enrolments;

(c) late issue or replacements of student cards;

(d) examination arrangements and assessments of students
including re-assessment of results where a student has
failed,;

%6 Macquarie Dictionary 1997 3rd Edition Sydney.
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(e) processing academic results including duplicate degree
copies;

U] overdue charges or late payment charges;
(9) record-keeping;
(h) administration of the librar