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If you rely on this ruling, the Commissioner must apply the law to you
in the way set out in the ruling (unless the Commissioner is satisfied
that the ruling is incorrect and disadvantages you, in which case the
law may be applied to you in a way that is more favourable for you -
provided the Commissioner is not prevented from doing so by a time
limit imposed by the law). You will be protected from having to pay
any underpaid tax, penalty or interest in respect of the matters
covered by this ruling if it turns out that it does not correctly state how
the relevant provision applies to you.

What this Ruling is about

1. This Ruling explains how the A New Tax System (Goods and
Services Tax) Act 1999 (‘GST Act’) applies if part or all of the
consideration for a supply is not expressed as an amount of money
(that is, if it is non-monetary consideration). This includes
transactions commonly referred to as barter, part exchange and ‘in
kind” payments.

2. In this Ruling, any consideration expressed as an amount of
money is referred to as monetary consideration. The Ruling explains
the meaning of monetary consideration for the purposes of subsection
9-75(1) and provides principles for identifying non-monetary
consideration for a supply.

3. Something that is non-monetary consideration can itself be a
taxable supply. The Ruling describes when this can happen and gives
guidelines for identifying what the consideration is for such a supply.
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4. The Ruling provides reasonable methods for determining the
GST inclusive market value of that non-monetary consideration and
provides guidance when this valuation should be done.

5. You may also apply the guidelines in this Ruling to work out
the value of a taxable supply under subsections 9-75(2) and 9-75(3),
and under provisions that have effect despite section 9-75.

(See paragraphs 29 and 30 of this Ruling.)

6. The Ruling gives guidelines on when GST payable and input
tax credits are attributable where a transaction involves non-monetary
consideration.

7. The Ruling does not cover trade exchange transactions. Trade
exchange transactions generally involve a number of entities that have
agreed in writing to accept credits on their membership accounts in
exchange for goods, services or anything else.

8. All legislative references in this Ruling are to the GST Act,
unless otherwise stated.

Date of effect

9. This Ruling explains our view of the law as it applied from

1 July 2000. You can rely upon this Ruling as and from its date of
issue for the purposes of section 37 of the Taxation Administration Act
1953. Goods and Services Tax Ruling GSTR 1999/1 explains the
GST rulings system and our view of when you can rely on our
interpretation of the law in GST public and private rulings.

Background

10.  One of the necessary elements of a taxable supply is that you
make the supply for consideration.! You need to identify the
consideration provided for a supply to:

) determine whether the consideration for the supply is
expressed as an amount of money under paragraph
9-75(1)(a);

) identify anything for which a GST inclusive market
value needs to be worked out under paragraph
9-75(1)(b);

! paragraph 9-5(a).
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o identify when the consideration is received and
provided for attribution purposes under sections 29-5
and 29-10; and

o issue a tax invoice that sets out the price for the supply
and satisfies the requirements under regulation
29-70.01 or 29-07.02 of the A New Tax System (Goods
and Services Tax) Regulations 1999 (‘the GST
Regulations’).

11. Under section 195-1, ‘consideration, for a supply or
acquisition, means any consideration, within the meaning given by
section 9-15, in connection with the supply or acquisition.’
Subsection 9-15(1) provides that consideration includes:

@) any payment, or any act or forbearance, in connection
with a supply of anything; and

(b)  any payment, or any act or forbearance, in response to
or for the inducement of a supply of anything.

Under subsection 9-15(2), it does not matter whether the payment, act
or forbearance was voluntary, or whether it was by the recipient of the
supply.

12. A ‘payment’ is not limited to a payment of money. It includes
a payment in a non-monetary or in an ‘in kind’ form, such as:*

o providing goods;
o granting a right or performing a service (an act); and
o entering into an obligation, for example to refrain from

selling a particular product (a forbearance).

Throughout this Ruling, unless otherwise stated, a payment includes
an act or forbearance.

13. The amount of GST on a taxable supply is 10% of the value of
the taxable supply.®> Under subsection 9-75(1), the value of a taxable
supply is the price x 10/11, where the price is the sum of:

@) so far as the consideration for the supply is
consideration expressed as an amount of money - the
amount (without any discount for the amount of GST
(if any) payable on the supply); and

2 “The word ‘payment’ in itself is one which ... may cover many ways of
discharging obligations. It may even ... include a discharge, not by money
payment at all, but by what is called ‘payment in kind’” (per Lord Evershed in
White v. EImdene Estates [1959] 2 All ER 605).

® Section 9-70.
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(b)  so far as the consideration is not consideration
expressed as an amount of money - the GST inclusive
market value of that consideration.

14. In some transactions, particularly those involving money only,
the consideration is readily apparent. However, where there is
monetary consideration for a supply, it does not necessarily follow
that there is no other consideration for that supply. If you receive any
non-monetary consideration for a supply, the price includes the GST
inclusive market value of that consideration.

15. Many transactions involve parties entering into multiple
obligations. The question arises as to whether those obligations are
consideration (or additional consideration) for a taxable supply.

16. By providing non-monetary consideration for a supply, you are
in turn making a supply. Where this happens, you need to determine
the GST consequences of the supply you make. If it is a taxable
supply, you need to determine the GST inclusive market value of the
consideration you receive for this supply to account for the GST
payable. You may also be entitled to claim input tax credits for the
supply made to you.

17. The basic attribution rules set out in Division 29 are about
when you account for:*

o GST payable on taxable supplies;

o input tax credits for creditable acquisitions and
creditable importations; and

o adjustments.

18.  The rules differ depending upon whether or not you account
for GST on a cash basis. An explanation of these rules, the tax
invoice requirements and how to treat adjustments is included in
paragraphs 166 to 227 of this Ruling.

* See Goods and Services Tax Ruling GSTR 2000/29 (Goods and services tax:
attributing GST payable, input tax credits and adjustments and particular
attribution rules made under section 29-25) for the basic rules on attribution.
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19.  We consider that, in most circumstances, when the parties to a
transaction are acting at arm’s length, the goods, services or other
things being exchanged are of equal market value.> This value can be
determined by using a reasonable valuation method that is agreed to
by you and the other party. However, this method must produce a
reasonable GST inclusive market value of the things exchanged.

20. Unless otherwise stated in the examples in this Ruling, it is
assumed that the supply is:

. made in the course or furtherance of an enterprise;
. connected with Australia;
. made by an entity that is registered or required to be

registered; and
. not to any extent GST-free or input taxed.

Ruling with explanations

Value of a taxable supply

21. The amount of GST on a taxable supply is 10% of its value
which is 10/11ths of the price of the taxable supply.® Subsection
9-75(1) provides that the price is the sum of the monetary
consideration and the non-monetary consideration.” This is set out in
the following table:

Amount of GST on 10% X Value
taxable supply
Value = 10/11 X Price
GST inclusive
[amount of
. _ market value of
Price = monetary
. " non-monetary
consideration . )
consideration]

> This view is supported by the comments of McLelland CJ. in Solomon Pacific
Resources NV v Acacia Resources Ltd (No 2) (1996) 14 ACLC 637 at 684. ‘In the
case of an honest arms-length transaction, it could generally be presumed that no
discrepancy (such as between the value of the Solpac shares to be acquired and the
fair value of the Acacia shares to be issued) would exist, and it could not be
supposed that one party would be willing to acquire property for a consideration
significantly greater than the perceived value to the acquirer of the property
acquired.’

® Section 9-70.

" However, in some limited instances, determining the GST inclusive market value
of the supply may be an acceptable method for working out the GST inclusive
market value of the consideration. Refer to paragraphs 138 to 158 of this Ruling
for a discussion of this issue.
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Example 1 - wholly non-monetary consideration

22.  Jasper sells a computer to Kasper in return for 10 office
chairs. The GST inclusive market value of the computer and the
chairs is the same for each, being $5,500.

23.  Jasper supplies the computer for consideration (that is, for the
chairs) and, as the supply is not otherwise GST-free or input taxed, he
makes a taxable supply. As the consideration is non-monetary, under
subsection 9-75(1), the price for the supply of the computer is the GST
inclusive market value of the chairs, that is, $5,500. Using the table
at paragraph 21, the GST payable by Jasper:

= 10% x value
= 10% x 10/11 x price

= 10 % x 10/11 x [amount of monetary consideration + GST
inclusive market value of the chairs]

=10% x 10/11 x [$0 + $5,500]
=10% x 10/11 x $5,500
= $500.

24.  Asthe acquisition Kasper makes is a creditable acquisition, he
is entitled to claim an input tax credit of $500, provided he has a
relevant tax invoice when he submits his GST return.

25. Kasper makes a taxable supply of the chairs to Jasper who
provides the computer as consideration. The GST payable by Kasper:

= 10% x value
= 10% x 10/11 x price

= 10% x 10/11 x [amount of monetary consideration + GST
inclusive market value of the computer]

=10% x 10/11 x [$0 + $5,500]
=10% x 10/11 x $5,500
= $500.

26.  Asthe acquisition Jasper makes is a creditable acquisition, he
is entitled to claim an input tax credit of $500, provided he has a
relevant tax invoice when he submits his GST return.

Example 2 - partly non-monetary consideration

27.  Steve’s Faxes Pty Ltd supplies a fax machine to Lil’s Cycle
Shop in return for a bicycle and $110. The bicycle has a GST
inclusive market value of $550. The fax machine has a GST inclusive
market value of $660.
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28. Using the above table, the GST on the supply of the fax
machine by Steve:

= 10% x value
= 10% x 10/11 x price

= 10% x 10/11 x [amount of monetary consideration + GST
inclusive market value of the bicycle]

= 10% x 10/11 x [$110+ $550]
= 10% x 10/11 x $660
= $60.8

Other sections dealing with the value of a taxable supply

29. ‘Price’ in relation to a taxable supply has the meaning given by
section 9-75, and the “value’ of a taxable supply has the meaning
given by sections 9-75, 9-80 and a number of other sections.® Those
other sections have effect despite section 9-75. For example, in
Division 72 which is about “associates’, section 72-10 provides that
the value of a taxable supply made to an associate for no consideration
is the GST exclusive market value of the supply. Section 72-10 has
effect despite section 9-75.

30. This Ruling deals with non-monetary consideration primarily
in the context of subsection 9-75(1). However, so far as they are
relevant, the guidelines in this Ruling apply to working out the value
of a taxable supply under subsections 9-75(2) (luxury car tax value)
and 9-75(3) (value of a fringe benefit), and those provisions referred
to in paragraph 29 of this Ruling that have effect despite section 9-75.

Consideration expressed as an amount of money

31. You need to establish whether the consideration provided for a
taxable supply is monetary or non-monetary to decide whether paragraph
9-75(1)(a) or 9-75(1)(b) applies to it. Where parties are dealing at arm’s
length and the consideration is wholly monetary (that is, ‘expressed as an
amount of money’), you do not need to establish the market value of the
consideration to work out the price.® If the consideration is wholly (or
partly) non-monetary, you need to establish the GST inclusive market
value of the non-monetary portion of the consideration (and add it to the
monetary amount) to work out the price of the supply.

® The GST consequences of Lil’s supply is discussed at paragraph’s 133 to 134 of
this Ruling.

® See section 195-1, paragraph (b) of the definition of ‘value’.

19 However, under subsection 72-70(1), in transactions between associates, you need
to establish the GST exclusive market value of the supply for supplies made for
inadequate consideration.
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32. For the purposes of subsection 9-75(1), we are of the view that
‘consideration expressed as an amount of money’ is consideration that
finds expression in money.™* The distinction between paragraphs
9-75(1)(a) and 9-75(1)(b) is essentially between monetary
consideration and what can be broadly described as “in kind’
consideration.

33.  Asdefined in section 195-1, ‘money’ includes:
@ currency (whether of Australia or of any other country);
(b) promissory notes and bills of exchange;

(c) any negotiable instrument used or circulated, or
intended for use or circulation, as currency (whether of
Australia or of any other country); and

(d) postal notes and money orders; and

(e) whatever is supplied as payment by way of:
(i) credit card or debit card;
(i) crediting or debiting an account; or
(iii)  creation or transfer of a debt.

However, it does not include:

()] a collector’s piece;

(9) an investment article;

(h)  anitem of numismatic interest; or

Q) currency the market value of which exceeds its stated
value as legal tender in the country of issue.

34.  Consideration expressed as an amount of foreign currency is
an amount of money, under paragraph (a) of the definition.

35.  We consider that a promise to pay an amount of money is
consideration expressed as an amount of money.** For example, if
two parties set-off (in full or in part) mutual debts that were created as
a result of mutual supplies for monetary consideration, the
consideration for each supply is expressed as an amount of money.

Y In Burrill v. Federal Commissioner of Taxation (1996) 33 ATR 133; 96 ATC
4629, that dealt with subsection 21(1) of the Income Tax Assessment Act 1936, the
Full Federal Court held that a promise to pay money in the form of bonds issued
by a government entity where the face value is to be paid over a number of years is
not consideration ‘in kind’, and although it is not actually money, it ‘sounds in
money’.

12 |n section 195-1, “amount” includes a nil amount. An amount of money includes a
nil amount of money.
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Example 3 - setting off mutual debts

36. Bob supplies goods to Alice for $1,000. In a separate
transaction, Alice supplies goods to Bob in return for $1,000. Neither
Alice nor Bob have yet paid the money to each other for their supplies.
The parties decide to offset their liabilities. The consideration for the
supplies by both Alice and Bob are expressed as amounts of money,
that is, $1,000 each.

Changing the form of consideration

37.  Where a supplier agrees to accept non-monetary consideration
in substitution for a monetary payment (or monetary consideration in
substitution for a non-monetary payment), the parties have agreed to
change the form of the consideration for the supply.

Example 4 - substituting non-monetary for monetary consideration

38.  Arthur supplies goods to Bella in return for $1,000. Bella has
not yet paid the money to Arthur. Subsequently, Arthur and Bella
agree to substitute goods for the $1,000 that Bella owes Arthur. The
consideration for Arthur’s supply is the goods provided by Bella and
it is not expressed as an amount of money because the form of the
consideration has changed.*® As the goods that Bella gives to Arthur
are also a taxable supply, she issues Arthur with a tax invoice with the
consideration being the GST inclusive market value of Arthur’s goods.

Example 5 - substituting monetary for non-monetary consideration

39.  Adam supplies goods to Lauren in return for $1,000 worth of
goods. The consideration is not expressed as an amount of money.
Lauren has not yet provided the goods to Adam. Subsequently, Adam
and Lauren agree that Lauren will pay $1,000 cash for the supply of
Adam’s goods. As a result of the agreement, the consideration for
Adam’s supply is expressed as an amount of money.**

3 As the consideration has changed from monetary to non-monetary, an adjustment
event has occurred. However, no adjustment is necessary where the value of the
consideration has not changed. Refer to paragraphs 208 to 213 of this Ruling.

Y If Lauren has issued an invoice for the supply of her goods that was subsequently
cancelled, an adjustment event has occurred. Refer to paragraphs 208 to 213 of
this Ruling for a discussion of adjustment events.
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Amount of money’s worth

40.  Merely ascribing a monetary amount or value to a thing will
not cause it to be ‘expressed as an amount of money’. For example, if
the parties to an arm’s length transaction agree that widgets are to be
provided as total consideration for a taxable supply that has a value of
$1,000, the widgets are not ‘consideration expressed as an amount of
money’. Also, this is the case where the parties say that the widgets
are worth the same in money as the value of the supply.

41. However, although the widgets are not consideration expressed
as an amount of money, $1,000 is the price for the supplies under
paragraph 9-75(1)(b), where the GST inclusive market value of the
widgets is $1,000.

Example 6 - consideration not ‘expressed as an amount of money’

42.  Angus agrees to make a supply to Barry. The consideration to
be provided by Barry is particular goods. The agreement between the
parties states that the goods are worth $100. For the purposes of
subsection 9-75(1), the price for the supply by Angus is the GST
inclusive market value of the specified goods.

Money to be paid in the future

43. Consideration in the form of money, to be paid at a future
time, is consideration expressed as an amount of money under
subsection 9-75(1). The consideration is not the right to receive that
money. For example, A agrees to supply goods to B in return for
$10,000 to be paid 12 months after the date when the goods are
delivered. The consideration is $10,000 and is expressed as an
amount of money. The consideration is not the net present value of
the $10,000.
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Unascertainable final amount

44.  The Commissioner has issued a determination under paragraph
29-25(2)(e) to be applied in certain circumstances where the total
consideration is unknown in the tax period when GST would normally
be payable.® This determination alters the attribution rules by
allowing an entity to account for the GST payable in different tax
periods depending upon when the amount of consideration is known.
The words ‘an amount of money’ do not require that a final amount of
money is known as at any particular time, such as when the agreement
is made. The following is an example of consideration expressed as
an amount of money.

Example 7 - applying the determination where the final amount of
consideration is unknown

45.  Quentin, who does not account on a cash basis, supplies a
business to Xanthe who agrees to pay a lump sum of $100,000 on
completion of the transfer and 10% of the gross sales of the business
in excess of $150,000 each year, for the next 2 years. The parties
have not agreed in writing that the supply is of a going concern under
paragraph 38-325(1)(c).

46.  When the lump sum of $100,000 is received by Quentin, the
final amount of consideration is not known. However, the
consideration is expressed as an amount of money for the purposes of
subsection 9-75(1). In these circumstances, the determination under
paragraph 29-25(2)(e) applies. GST is attributable on the $100,000
in the tax period in which it is received.'® Also, GST is attributable on
the remaining amounts of consideration when those amounts are
known.*’

> For the determination under paragraph 29-25(2)(e), see Schedule 5 of Goods and
Services Tax Ruling GSTR 2000/29 (Goods and services tax: attributing GST
payable, input tax credits and adjustments and particular attribution rules made
under section 29-25).

18 For the purposes of this example, it is assumed that Subdivision 38-J does not
apply to make the supply of the business GST-free. For example, they have not
agreed in writing that the supply is of a going concern, under paragraph
38-325(1)(c).

" The basic rules for attribution in relation to the balance of the consideration is
explained in Schedule 5 of Goods and Services Tax Ruling GSTR 2000/29 (Goods
and services tax: attributing GST payable, input tax credits and adjustments and
particular attribution rules made under section 29-25).
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Identifying non-monetary consideration

47.  The definition of a taxable supply requires, among other
things, that you make a supply for consideration.*® There needs to be
a supply, a payment and the necessary relationship between the supply
and the payment. Where one party makes a monetary payment to
another, something of economic value is provided. The question is
whether there is a sufficient nexus between the supply and the
payment as consideration.

48.  The same analysis applies in determining whether a good,
service or thing is non-monetary consideration for a supply. However,
due to the breadth of the definition of consideration (and the numerous
promises that each party to a transaction usually makes), establishing
what is the consideration for a supply is not always as simple as for
monetary transactions. Nor is it always as clear if something of
economic value is being provided.

What is ‘consideration’?

49.  Consideration is defined in section 195-1 to mean ‘any
consideration, within the meaning given by section 9-15, in
connection with the supply’. The meaning given to consideration in
section 9-15 extends beyond payments to include such things as acts
and forbearances.* It may include payments made voluntarily, and
payments made by persons other than the recipient of a supply.*

50.  Section 9-15 further provides that a payment will be
consideration for a supply if the payment is ‘in connection with’, ‘in
response to’ or “for the inducement’ of a supply. Thus, there must be a
sufficient nexus between a particular payment and a particular supply
for the payment to be consideration for that supply.

51. It follows that there are two elements to the definition of
consideration. The first is the payment by one entity to another. The
second element is the nexus that must be established between the
payment and a supply.

'8 paragraph 9-5(a).

19 Subsection 9-15(1). Also, as noted at paragraph 12, a reference to a ‘payment’ in
this Ruling includes a reference to an act or forbearance.

20 Sybsection 9-15(2).
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52.  The definition of consideration in the New Zealand GST Act is
similar to the Australian definition.?* In C of IR v. Databank Systems
Ltd (1989) 11 NZTC 6,093, at 6,102, Richardson J commented that
the New Zealand definition of consideration ‘breathed
comprehensiveness’.

53. In the New Zealand High Court decision of New Zealand
Refining Co. Ltd v. C of IR (1995) 17 NZTC 12,307, at 12,314 (‘New
Zealand Refining (HC)’), Henry J commented that the definition was
wide, and that “in response to’ and “for the inducement of” added little
to “in respect of’, given the breadth of the latter term.

54, In Australia, the definition of consideration is similarly wide.
To the extent that “in connection with’ may be narrower in scope than
‘in respect of’, the phrases ‘in response to” and “for the inducement of’
may assume added stature.

Is the supply made for consideration?

55.  The general theme of a ‘supply for consideration’ is as much a
cornerstone of the value added tax (‘VAT’) and GST regimes in the
United Kingdom (‘UK”), New Zealand and Canada as it is under the
Australian GST Act.

The need for nexus

56. It will not be sufficient for there to be a supply and a payment.
GST is not payable on a supply unless it is made for consideration,
and the other tests in section 9-5 are satisfied.?” There must be a
sufficient nexus between the supply and the payment. In the New
Zealand Court of Appeal decision of C of IR v. New Zealand Refining
Co. Ltd (1997) 18 NZTC 13,187, at 13,193 (*‘New Zealand Refining
(Court of Appeal)’) Blanchard J commented:

‘It can be seen that ... a linkage between supply and
consideration is requisite to the imposition of the tax ... There
is a practical necessity for a sufficient connection between the
payment and the supply. The mechanics of the legislation will
otherwise make it impossible to collect the GST.’

2! Subsection 2(1) of the Goods and Services Tax Act 1985 (New Zealand) -
Definitions: - ‘Consideration’, in relation to the supply of goods and services to
any person, includes any payment made or any act or forbearance, whether or not
voluntary, in respect of, in response to, or for the inducement of, the supply of any
goods and services, whether by that person or by any other person; but does not
include any payment made by any person as an unconditional gift to any non-profit
body.

22 paragraph 9-5(a).
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The nexus test in Canada and the European Community

57.  The Canadian legislation uses the expression ‘consideration
for the supply’.>® The VAT law in the European Community uses the
expression ‘supply effected for consideration’, with no elaboration on
what “for’ means in this context.?* The Courts in the UK have
adopted a “direct link’ test in determining whether consideration is
“for” a supply in those jurisdictions.?

The nexus test in New Zealand

58.  While European and Canadian authorities demonstrate the
need for a link between supply and consideration for a VAT or GST
liability to arise, in New Zealand the definition of consideration itself
describes the link. The term *consideration’ is defined in relation to
supplies of goods and services. The definition includes any payment
in respect of, in response to, or for the inducement of, the supply of
any goods and services.?

59. In New Zealand Refining (HC), Henry J commented in relation
to the application of European Authorities to New Zealand’s GST Act:

‘I do not think there is any principle of construction relevant to
the present issue to be discerned from a review of the
authorities cited in argument. It can be said they demonstrate
the need for a link or nexus between a payment and the
identified service, but | doubt whether there is any call to go
beyond an application of the statutory words defining the term
“consideration” in reaching a decision in any particular case.”?’

60. In New Zealand Refining (Court of Appeal), Blanchard J noted
the absence of a binding commitment to make particular supplies, and
stated that a ‘sufficient connection’ between the payment and a supply
was necessary. The Court concluded that the payments that were
made conditional on the refinery remaining operational were not
consideration for any supply, as there was no binding commitment to
make particular supplies.

2 |n Canada, tax is payable on ‘the value of the consideration for the supply’
[Excise Tax Act. R.S., ¢.E-13 subsection 165(1)].

2 The Sixth VAT Directive of the European Council (‘Sixth Directive’) [EC
Council Directive 77/388 of 17 May 1977 on the harmonisation of the laws of the
member states relating to turnover taxes — Common system of value added tax:
uniform basis of assessment].

% See, for example, Apple and Pear Development Council v. Customs and Excise
Commissioners [1988] BTC 5116.

%6 Goods and Services Tax Act 1985 (New Zealand), subsection 2(1).

21 C of IR v. New Zealand Refining Co. Ltd (1995) 17 NZTC 12,307 at 12,314.
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61.  The only recourse the government had was to cease making
payments once the condition failed to be met. The payments were
directed to maintaining the structural framework within which
supplies of services were expected to be made. The purpose that the
refinery remain operational was distinct from any supply of services to
be made. Thus, on the particular facts of this case the requisite link
between a supply of particular services and consideration was not
established.?

62.  The nexus requirement was further emphasised in the Chatham
Islands Enterprise Trust v. Commissioner of Inland Revenue (1999)
19 NZTC 15,075 decision of the New Zealand Court of Appeal.
There, the Court considered whether an amount settled on a trust by
the New Zealand Government could be construed as consideration for
a supply of services made by the trustee to either the settlor or the
beneficiaries.

63. Tipping J, in supporting the view that there must be a
‘sufficient’ nexus, commented at page 15,081:

‘I therefore have difficulty in seeing how it can be said that the
payments made by the Crown were in respect of or for the
inducement of any services. Clearly the payments were not in
response to the supply of services.’

The nexus test in Australia

64.  Asupply is not subject to GST in Australia unless it is made
for consideration.?® Consideration “for a supply or acquisition’ is
defined in section 195-1 as any consideration, within the meaning
given by section 9-15, that is “in connection with the supply or
acquisition’.

65.  We consider that, in the context of the GST Act, the
expression ‘you make the supply for consideration’ in paragraph
9-5(a) has a similar meaning to ‘there is consideration for the supply
that you make”.*

% C of IR v. New Zealand Refining Co. Ltd (1997) 18 NZTC 13,187 at 13,193 —
13,194 per Blanchard J.

% paragraph 9-5(a).

% Compare paragraph 11-5(c) — one of the requirements of a creditable acquisition is
that you provide consideration for the supply. In addition, the meaning of ‘supply’
itself adopts the expression ‘consideration for a supply’.
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66.  The references in the GST Act to ‘supply for consideration”*

and more commonly to ‘consideration for a supply’*? underscore the
close coupling between the supply and the consideration that is
necessary before a payment will be consideration for a supply that will
make the supply subject to GST.*

67. In a similar fashion to the GST legislation in New Zealand, the
nature of the nexus required between supply and consideration is
specified in the definition of consideration.** A payment will be
consideration for a supply if the payment is ‘in connection with’, ‘in
response to’ or “for the inducement’ of a supply.®

68. In determining whether a payment is consideration under
subsection 9-15(1), the test is whether there is a sufficient nexus
between the supply and the payment made.

69.  This test may establish a nexus between consideration and
supply in a broader range of cases than the “direct link’ test that
applies in the European Community and in Canada. While caution
needs to be exercised in applying decisions on connective terms in
other contexts, the term “in connection with’ has been held to be
broader in scope than “for’.

70.  The meaning given to the term ‘in connection with’ in Berry v.
FC of T (1953) 89 CLR 653 (“Berry’s case’) is similar to that which
was described by the Court of Appeal in New Zealand Refining,*’ but
needs to be applied with regard to the structure of the definition of
supply in the GST Act. In Berry’s case, Kitto J held that ‘in
connection with’ was a broader test than ‘for’. At page 659, his
Honour commented that consideration will be in connection with
property where:

‘the receipt of the payment has a substantial relation, in a
practical business sense, to that property’.

® For example paragraph 9-5(a).

*2 The term “consideration for a supply’ appears in, for example, paragraph (a) of the
definition of “price’ in subsection 9-75(1), in subsection 9-85(2) in relation to the
value of a supply, and in paragraph 11-5(c) in defining a creditable acquisition.

* Subject to the other requirements of the GST Act, particularly the requirements in
section 9-5.

 Subsection 2(1) of the Goods and Services Tax Act 1985 (New Zealand).

¥ Subsection 9-15(1).

% In the High Court decision, Kitto J considered the meaning of consideration “for
or in connection with’ in the context of former section 84 of the Income Tax
Assessment Act 1936, a provision which included consideration for or in
connection with goodwill in a lease premium.

¥ C of IR v. New Zealand Refining Co. Ltd (1997) 18 NZTC 13,187 at 13,193 -
13,194 per Blanchard J.
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71. In determining whether a sufficient nexus exists between
supply and consideration, regard needs to be had to the true character
of the transaction. An arrangement between parties will be
characterised not merely by the description that parties give to the
arrangement, but by looking at all of the transactions entered into and
the circumstances in which the transactions are made.*

72.  The test as to whether there is a sufficient nexus is an objective
test. The motive of the supplier and the recipient also may be relevant
in determining whether the supply was made for consideration, if a
reasonable assessment of the evidence supports that motive.

Form of non-monetary consideration

73.  The following two cases illustrate the form that non-monetary
consideration can take, and the need to find the necessary link in
overseas jurisdictions between the supply and the payment.

74.  Anexample of non-monetary consideration was dealt with by
the Court of Justice of the European Communities in Naturally Yours
Cosmetics Ltd v. Customs and Excise Commissioners (1988) 3 BVC
428. This case involved a cosmetics company that sold its products
through beauty consultants who arranged for hostesses to organise
parties at which the products were offered for sale. The beauty
consultant purchased the pot of cream from the cosmetics company
for an amount of money less than its normal selling price, giving an
undertaking to use it only for the purpose of providing it as a gift to a
hostess for organising a party. Otherwise, the beauty consultant had
to pay the normal price or return it.

75. It was found there was a direct link between the supply of the
pot of cream and the service provided by the beauty consultant to the
cosmetics company of arranging the party. The service was therefore
non-monetary consideration for the supply of the pot of cream. The
consultant’s service was valued as the difference between the cream’s
normal wholesale price and the money paid by the consultant.

76.  Similarly, in the UK case of Rosgill Group Ltd v. Customs and
Excise Commissioners [1997] BVC 388, a company sold goods on a
‘party plan’ system. It rewarded hostesses for holding parties for the
promotion of its goods by commission based on the value of goods
sold at the party. The amount of commission depended on whether it
was taken in money or as a discount on the price of goods. A hostess
chose to receive her commission as a discount on the purchase of a
blouse.

% Marac Finance Ltd v. Virtue (1981) 1 NZLR 586.
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77.  The Court of Appeal considered that under article 11(A)(1)(a)
of the Sixth Directive the taxable amount was made up of ‘everything’
obtained by the supplier from the hostess. The hostess did not simply
pay the money. She also held the party at her house. In holding the
party, she was rendering a service of value to Rosgill so there was a
‘direct link” between the provision by the hostess of that service to
Rosgill and the supply of the blouse.

78.  The Court of Appeal said there was also a causative link as the
purchase would not have happened if the service had not been
provided, and a contractual link as the purchase of the blouse at the
reduced price was in exercise of a contractual right acquired under the
agreement to hold the party. The consideration given by the hostess
for her blouse therefore consisted partly of monetary consideration
and partly of non-monetary consideration, being her service of holding
the party at her house.

79.  We consider that the principles on which these cases were
decided are applicable in Australia.

Economic value and independent identity

80. As stated at paragraph 68, the test for determining whether a
payment is consideration for a supply is whether there is sufficient
nexus between the supply and the payment. Consideration for a
supply may include acts, rights or obligations provided in connection
with, in response to, or for the inducement of a supply. However,
things such as acts, rights and obligations can often be disregarded as
payments as they do not have economic value and independent
identity separate from the transaction.

81. For a thing to be treated as a payment for a supply, it must
have economic value and independent identity provided as
compensation for the making of the supply. That is, it must be
capable of being valued and be a thing that an acquirer would usually
or commercially pay money to acquire. Whether this requirement is
satisfied will usually be demonstrated by the parties to an arrangement
assigning a specific or separate value to the thing. However, the
assigning of a value by the parties is not necessary for a thing to have
economic value.

82.  Whether a payment is consideration for a supply depends on
the true character of the transaction. Consideration for a supply is
something the supplier receives for making the supply. Although a
non-monetary payment (and acts or forbearances) can form
consideration, the character of the transaction will determine whether
it forms part of the consideration received by the supplier for making
the supply.
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83. Many transactions involve exchanging various rights and
obligations between the parties to the transaction. In particular, the
true character of the transaction may characterise the payment as a
condition of the contract rather than the provision of non-monetary
consideration. For example, in many cases, agreeing to enter into a
contract to receive a supply for a specific period of time is not
non-monetary consideration for that supply.

84.  Also, subject to the terms of the agreement, transactions will
often involve a supply made only for monetary consideration. In these
circumstances, obligations entered into as part of the transaction by
the entity that is liable to provide the money will not be separate parts
of the consideration for the supply. Similarly, where the transaction in
substance involves a supply made for a thing that is non-monetary
consideration, the obligations to provide that thing will not constitute
separate parts of the consideration.

85. Non-monetary consideration needs to have a clearly
independent identity. Obligations that are essentially another way of
describing the consideration do not have a separate existence. For
example, the obligation to pay money does not exist separately from
the payment of money for the purposes of identifying the
consideration. Also, in most cases, the use of a particular method of
payment is not consideration. For example, where a supply is made
for a lower price if a customer uses a credit card, the use of the credit
card is not non-monetary consideration.

Obligations that define a supply

86. Particular terms that form part of a transaction need to go
beyond merely defining or describing the supply, or specifying rights
that are to be retained by the entity making the supply, before the
terms form a separate supply or additional consideration for a supply
under the transaction. This principle also applies in overseas
jurisdictions.

87. For example, Chisholm J, in the New Zealand case of The
Trustee, Executors and Agency Co New Zealand Ltd v. Commissioner
of Inland Revenue (1997) 18 NZTC 13,076, considered whether the
payment of rates by a tenant was consideration for a supply from the
local rating authority, or whether it was merely additional
consideration for the supply of the leased premises. On the facts of
the case, Chisholm J found that the landlord was primarily responsible
for the rates. He held that the cost of meeting liabilities that are
properly regarded as those of the landlord forms part of the
consideration for the supply of the leased premises. It was not
consideration for a supply from the local rating authority to the tenant
or for a separate supply from the landlord.
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Example 8 - obligation to sell specified products

88. Franchisor supplies certain rights to Franchisee under a
franchise agreement. Franchisee pays $10,000 for each year of the
agreement, undertakes to sell only specified products for specified
prices, and undertakes not to operate outside a particular
geographical area.

89.  The true character of the transaction is for the supply by
Franchisor of certain rights in return for a monetary payment. The
obligations Franchisee enters into are in the nature of defining and
describing the supply by Franchisor. Although, when viewed in
isolation they may meet the definition of both ‘supply’ and
‘consideration’, they do no more than define what Franchisor is

supplying.

Things used to make a supply

90.  The recipient of a supply may provide or make a thing
available for the supplier to use in making the supply. However, the
thing does not necessarily form consideration.

Example 9 - things used in making the supply

91. Eddie Engineer (‘Eddie’) agrees to supply services to
Mountain Miners (‘Mountain’) at a rate of $100 per hour. Under the
agreement, Eddie must perform the services on Mountain’s premises
in Melbourne. Mountain agrees to allow Eddie to use its computer
facilities, stationery and safety equipment on Mountain’s premises to
perform the services. Mountain also agrees to fly Eddie to Melbourne
and provide accommodation and meals during the period Eddie
performs the services.

92.  There is monetary consideration for Eddie’s services ($100
per hour). The provision of the use of computer facilities, stationery
and safety equipment and the transport, accommodation and meals is
not part of the price paid for the services as it is not a payment or of
value to Eddie in return for his services. They are rather conditions of
the contract that go to defining the supply made by Eddie, and are
used in providing the services, rather than being supplied to Eddie in
return for the services. They do not provide economic value to Eddie
in return for his supply. The provision of these things in these
circumstances is not consideration in connection with the supply by
Eddie. There is no non-monetary consideration for Eddie’s supply.
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Things consumed outside of the supply

93. If Mountain agreed in addition to provide holiday
accommodation for Eddie at the Gold Coast, this would constitute
non-monetary consideration. It is not something required for Eddie to
supply the services to Mountain and it provides Eddie with economic
value in return for his supply.

94, Further, had Eddie incurred the costs of the transport,
accommodation and meals and on-charged those expenses to
Mountain as part of the cost of his services, GST is payable on this
on-charge as they represent additional costs for the supply of Eddie’s
services.

The transaction that occurs

95.  You need to examine the character of the transaction that
occurs and not what might have happened if it had been arranged
differently for the purposes of identifying whether a payment is
consideration for a supply. For example, a party receiving a supply
under a transaction and having a particular obligation, may have had
to pay more money had the transaction proceeded without its entry
into the obligation. However, this fact alone will not determine that
the obligation is consideration. In this sense, an obligation that is
taken into account when negotiating what the consideration for a
supply is to be, or is dependent upon, will not necessarily form
consideration in itself.

96. For example, if a tenant did not have an actual or implied
obligation under a lease to keep the leased premises in good repair, it
is likely that the landlord would require the tenant to make higher
lease payments. However, if the tenant agrees to such an obligation, it
is not consideration for the supply of the premises as it is not provided
as compensation or value for the supply of the premises.

Example 10 - dependent services

97. Large Ltd (‘Large’) outsources its accounting area to Fast &
Friendly Accounting Pty Ltd (‘Fast’). The agreement is on the basis
that Large will provide the premises and equipment that Fast needs to
perform the services. Fast is to use the premises and equipment only
for the purpose of performing the services for Large. Fast
acknowledges in the agreement that the amount it is charging for the
services is reduced to take account of the fact that it does not have to
use its own premises and equipment.
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98.  The use of the premises and equipment is not consideration for
Fast’s supply as there is no nexus between it and the supply by Fast.

It does not have an independent identity such that it provides Fast
with any value in return for its services.

Example 11 - dependent goods

99. PrettyPaint agrees to paint the interior of Peng’s offices for
$10,000. Peng agrees to provide PrettyPaint with 1,000 cans of pink
shimmer paint that PrettyPaint has advised will be enough to paint the
offices.

100. The paint provided by Peng is not consideration for
PrettyPaint’s supply. PrettyPaint’s supply is the service of painting
the offices. Although PrettyPaint would have charged more money if
it had to also supply the paint, this is not relevant in this particular
transaction.

Traded-in goods

101. In most circumstances, goods that are traded-in for new goods
will be part of the consideration for those new goods. Ownership will
generally pass where the goods go into a pool of goods rather than
where the specific goods are reconditioned and returned. Also, where
it is a condition of the agreement that the goods are provided, they will
generally have an independent identity and be of economic value.

102. Inthe UK case of Customs and Excise Commissioners v. Sai
Jewellers [1996] BVC 140, Macpherson of Cluny J in the Queen’s
Bench Division considered issues arising from the supply of new
articles of jewellery that were made from old gold provided by a
customer and partly from additional gold from the jeweller’s stock.
His Honour had to determine whether a number of transactions
involved either a service (of refashioning the customer’s jewellery) or
a part exchange. If a transaction involved a part exchange then the
value of the supply was to be the total value of the new article. There
was no express agreement between the parties.

103. Macpherson of Cluny J decided that, in the circumstances, a
transaction involved a supply of refashioning the old jewellery (rather
than a part exchange), where mixing of the customer’s own gold with
other gold was not likely to any substantial extent. For transactions
made in those circumstances, the customer’s gold did not form
non-monetary consideration. Hence, the supply by the jeweller is one
of services, being the labour required to refashion the jewellery.
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Example 12 - traded-in goods

104. Andrew, a motor mechanic, expressly agrees to replace the
battery in Bart’s car for $100 provided Bart gives Andrew the old
battery. If Bart does not give Andrew the old battery, Andrew will
charge an additional $10. Bart gives Andrew the old battery and pays
$100. The battery is provided in return for Andrew’s supply and has
an economic value and independent identity. Ownership of the old
battery passes to Andrew and he can use it for his own purposes. The
old battery is non-monetary consideration for the supply made by
Andrew. The total consideration for the supply made by Andrew is
$110. He needs to account for $10 GST payable on his supply.

Example 13 - no economic value to either party when the transaction
is made

105. Frank takes his car to Andrew’s garage for a grease and oil
change. The total price of the service is $150 and this will not change
regardless of whether Frank wants to keep the used oil or leave it to
be disposed of by Andrew. Frank regards the used oil as just a waste
product and believes Andrew will dispose of it as part of the service.
Andrew also regards the used oil as a waste product to be disposed of
as part of his service and it would make no difference to his charge if
Frank wanted the used oil back. The used oil is not non-monetary
consideration for the supply made by Andrew.

Example 14 - maintenance contracts

106. SteelCo is a manufacturer of various steel products. SteelCo
enters into a maintenance service contract with WeFixIt. Under the
terms of the contract, WeFixIt agrees to immediately replace any
faulty parts with new or reconditioned parts. SteelCo has negotiated
a reduced maintenance fee on the basis that it allows WeFixIt to keep
the replaced parts. The cost of the new parts is also factored into the
maintenance fee.

107.  SteelCo would be required to pay a higher maintenance fee if
it kept the faulty parts.

108. WeFixIt places a value on these parts. The faulty parts are
non-monetary consideration for the maintenance services supplied by
WeFixIt.
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Associated promotional activities

109. As part of supplying goods, wholesalers may agree to provide
their own staff to assist retailers in promoting a product on the
retailers’ premises. Where this occurs, it is necessary to look at the
particular circumstances and determine whether a supply exists,
whether there is a payment and whether there is a sufficient nexus
between the payment and the supply.

Example 15 - associated promotional activities

110. ElectricCo is a distributor of electronic goods and supplies its
products to ShopCo, a major retailer. Under a supply of goods
agreement between the parties, the distributor agrees to make
available a staff member on a part time basis to promote its own
goods in the stores of ShopCo free of charge. The parties expect that
this part of the agreement will provide a mutual benefit to each in the
nature of increased sales.

111. There are no separate supplies of services between the parties.
These activities do not have an independent identity that is separate
from the transaction for the supply of the goods. They occur as part
of the transaction and are not treated as being consideration for a

supply.

Example 16 — promotion of a particular product

112. Deli Co, as part of an exclusive supply arrangement with
Supply Co, agrees to purchase a minimum amount of supplies from
Supply Co at a favourable price during a specified period. In return,
Supply Co allows Deli Co to use some of its machines for the same
period. The machines are used in connection with the supplies and
are expected to become obsolete at the end of the period.

113.  Although Deli Co enters into an obligation to purchase
products of a minimum specified value, entry into this obligation does
not constitute non-monetary consideration. It does not have an
independent identity separate from the supply arrangement. The
obligation merely defines the supply of the equipment and product by
Supply Co for the monetary consideration provided by the customer.

114. The consideration that Supply Co receives for its supplies of
the product and equipment is the money paid b