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Preamble

This document is a ruling for the purposes of section 105-60 of Schedule 1
to the Taxation Administration Act 1953. You can rely on the information
presented in this document which provides advice on the operation of the
GST system.

[Note: This is a consolidated version of this document. Refer to the Tax
Office Legal Database (http://law.ato.gov.au) to check its currency and to
view the details of all changes.]

What this Ruling is about

1. This Ruling explains and clarifies what is, and what is not, a

financial supply under Division 40 of the A New Tax System (Goods
and Services Tax) Act 1999 (the GST Act) and Part 3-1 of the A New
Tax System (Goods and Services Tax) Regulations 1999 (the

GST regulations).

2. This Ruling also provides guidance on the types of
acquisitions that are reduced credit acquisitions and entitle a
financial supply provider to a reduced input tax credit under
Division 70 of the GST Act and Part 4-2 of the GST regulations.

3. This Ruling applies to all entities that are registered or
required to be registered that make, or facilitate the making of,
financial supplies. Reduced input tax credits are only relevant to an
entity making financial supplies if that entity exceeds the financial
acquisitions threshold. This is because an entity that is below the
financial acquisitions threshold is entitled to full input tax credits for
creditable acquisitions made in carrying on its enterprise.

4. Unless otherwise stated all legislative references in this
Ruling are to the GST Act and GST regulations.

5. This Ruling adopts interpretations of the GST Act expressed
in other GST public rulings. It also refers to a number of other GST
public rulings where it is envisaged that further guidance or more
detail on a particular issue may be required. Although these rulings
may be specifically expressed not to apply to financial supplies, the
general principles in these rulings provide guidance that may apply
in the financial supplies context. Other relevant public rulings
include:

o GSTR 2000/11 Goods and services tax: grants of
financial assistance;

. GSTR 2000/17 Goods and services tax: tax invoices;

o GSTR 2000/24 Goods and services tax: Division 129
— making adjustments for changes in extent of
creditable purpose;
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o GSTR 2000/31 Goods and services tax: supplies
connected with Australia;

o GSTR 2000/37 Goods and services tax: agency
relationships and the application of the law;

o GSTR 2001/6 Goods and services tax: non-monetary
consideration;

o GSTR 2001/8 Goods and services tax: apportioning
the consideration for a supply that includes taxable
and non-taxable parts;

o GSTR 2002/5 Goods and services tax: when is a
‘supply of a going concern’ GST-free?;

. GSTR 2003/9 Goods and services tax: financial
acquisitions threshold;

. GSTR 2004/1 Goods and services tax: reduced credit
acquisitions;

J GSTR 2006/3 Goods and services tax: determining
the extent of creditable purpose for providers of
financial supplies; and

J GSTR 2006/4 Goods and services tax: determining
the extent of creditable purpose for claiming input tax
credits and for making adjustments for changes in
extent of creditable purpose.

Date of effect

6. This Ruling explains the Commissioner’s view of the law as
it applies both before and after its date of issue. You can rely on this
Ruling on and from its date of issue for the purposes of section 105-
60 of Schedule 1 to the Taxation Administration Act 1953 (TAA).
Goods and Services Tax Ruling GSTR 1999/1 explains the GST
rulings system and the Commissioner’s view of when you can rely
on this interpretation of the law in GST public and private rulings.

6A.  Changes made to this Ruling by Addenda that issued on

25 February 2004, 15 August 2007, 5 March 2008 and 17 June 2009
have been incorporated into this version of the Ruling.** You can
rely on the changes made to the Ruling by each Addendum for the
purposes of section 105-60 of Schedule 1 to the TAA from the date
of issue of the relevant Addendum. If the Addendum conflicts with a

1A Refer to each Addendum to see how it is that the Addendum amends this
Ruling.
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previous private ruling that you have obtained or a previous public
ruling, the Addendum prevails.

6B. If you have relied on a previous ruling (including the public
ruling that the Addendum amends), you are protected in respect of
what you have done up to the date of issue of the relevant Addendum
or, if there is a change to the legislation, you are protected in respect
of what you have done up to the date the legislative change takes
effect. This means that if you have relied on the previous ruling and
have underpaid an amount of GST, you are not liable for the shortfall
prior to either the issue date of the relevant Addendum or the date
the legislative change takes effect, as appropriate. Similarly, if you
have relied on the previous ruling you are not liable to repay an
amount overpaid by the Commissioner as a refund.

Background

7. The GST Act provides that financial supplies are input
taxed.> Not only financial institutions make financial supplies. You
may make financial supplies in the course of carrying on your
enterprise if you provide, acquire or dispose of an interest listed in
the GST regulations in circumstances that satisfy the requirements
for a financial supply under those regulations. No GST is payable on
input taxed supplies.

8. You acquire or import something for a creditable purpose to
the extent that you acquire or import it in carrying on your
enterprise. However, you do not acquire or import it for a creditable
purpose to the extent that it relates to making input taxed supplies
(such as financial supplies) or is of a private or domestic nature.
This means that you are not entitled to input tax credits for an
acquisition or importation in those circumstances.

Q. There are several exceptions to this general rule for
acquisitions or importations that relate to making input taxed
supplies. These exceptions include circumstances where:

o the acquisition or importation is not treated as relating
to supplies that would be input taxed; or

o the acquisition is specified as a reduced credit
acquisition within the meaning of Division 70 of the
GST Act.

10.  An acquisition or an importation is not treated as relating to
supplies that would be input taxed to the extent that:

! Subsection 40-5(1).
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o the supply you make is through an enterprise or a part
of an enterprise that you carry on outside Australia;?
or
o the acquisition or importation relates to a supply

consisting of a borrowing® (and the borrowing relates
to making supplies that are not input taxed).”

11. Furthermore, an acquisition or an importation is not treated
as relating to supplies that would be input taxed if the only reason it
would be treated as input taxed is because it relates to making
financial supplies and you do not exceed the financial acquisitions
threshold.® (The financial acquisitions threshold is described at
paragraph 14.)

12. If you do not exceed the financial acquisitions threshold,
anything you acquire or import may be for a creditable purpose to
the extent you import or acquire it in carrying on your enterprise.
However, you do not acquire or import a thing for a creditable
purpose to the extent it relates to making other® input taxed supplies
or the acquisition or importation is of a private or domestic nature.

13. In addition, Division 70 of the GST Act provides that
specified acquisitions (reduced credit acquisitions) that relate to
making financial supplies give rise to an entitlement to a reduced
input tax credit. The GST regulations specify the acquisitions that
are reduced credit acquisitions, and that the reduced input tax credit
is 75% of any GST paid.

Financial acquisitions threshold

14.  You exceed the financial acquisitions threshold if you make
(or are likely to make) financial acquisitions’ where the input tax
credits related to making those acquisitions would exceed the lesser
of:

o $50,000, or such other amount specified in the
regulations; or

2 Subsections 11-15(3) and 15-10(3).

% *borrowing’ is defined in section 195-1 to have the meaning given by
section 995-1 of the ITAA 1997.

* Subsections 11-15(5) and 15-10(5).

> Subsections 11-15(4) and 15-10(4).

® That is, input taxed supplies other than financial supplies covered by the
exceptions discussed in paragraphs 9 and 10.

” A financial acquisition is an acquisition that relates to the making of a financial
supply (other than a financial supply consisting of a borrowing): section 189-15.
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o 10% of the total amount of input tax credits to which
you would be entitled.?

If you? exceed either of these levels, you will have exceeded the
financial acquisitions threshold.

Reduced input tax credits (RITCs)

15. If you do not exceed the financial acquisitions threshold, you
cannot claim reduced input tax credits. You may however, be
entitled to input tax credits under Division 11. If you exceed the
financial acquisitions threshold, a reduced input tax credit is
available for reduced credit acquisitions to the extent that the
acquisition is for a creditable purpose. You are not entitled to a
reduced input tax credit for an acquisition to the extent you are
entitled to an input tax credit (or you are denied an input tax credit)
for that acquisition under another provision of the GST Act.'°

16.  Other jurisdictions input tax services that are not directly
financial supplies but involve arranging financial supplies. This is
done partly to address a self-supply bias that arises where a financial
service provider uses inputs that would normally be taxable.
Reduced input tax credits were introduced in the Australian context
to overcome this self-supply bias.

17.  According to the Explanatory Statement to the

GST regulations, ‘the RITC was designed to reduce the bias to
insource and limit any pressure to extend input taxation up the
supply chain...”. Where a financial institution purchases a service
that is taxable and eligible for an RITC, the tax effect is similar to
where the purchased service is input taxed.™

Extent of creditable purpose and changes in creditable purpose

18. Determining the extent of your creditable purpose and
making adjustments when your creditable purpose changes is dealt
with in Goods and Services Tax Rulings GSTR 2000/24,

GSTR 2006/3 and GSTR 2006/4. You should refer to these Rulings
for guidance on how to work out your entitlement to input tax credits
and how to make adjustments when your actual use is different to
your intended use.

® Sections 189-5 and 189-10.

® For members of a GST group, the financial acquisitions threshold is calculated
under subsections 189-5(2) and 189-10(2) as if the whole group were a single
entity.

1% Subsection 70-5(1A).

1 Explanatory Statement to the A New Tax System (Goods and Services Tax)
Regulation 1999, Attachment E, page 1.
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Ruling with Explanations

40-5.09 - When is something a financial supply?

19.  The GST Act provides that financial supplies are input
taxed'? and that financial supply has the meaning given by the

GST regulations.*® “Supply’ has the meaning given by section 9-10
of the GST Act'* and includes a financial supply.*

20.  The GST regulations identify those supplies that are financial
supplies by inclusion and exclusion.'® Something is a financial
supply only if it is mentioned as a financial supply in regulation
40-5.09 or is an incidental financial supply under regulation
40-5.10."" Regulation 40-5.12 has the effect of excluding things that
might otherwise have been included as a financial supply by
regulation 40-5.09. Regulation 40-5.12 does not exclude from being
a financial supply something that is also an incidental financial

supply.*®

21.  We acknowledge that in interpreting whether the
requirements in subregulation 40-5.09(1) are satisfied the regulations
can either be read literally or more purposively. If the provisions are
interpreted literally, something that is intended to be a financial
supply might not be a financial supply. Where a literal reading
would have such a result, we read the regulations more purposively
to give effect to what we believe was intended. Instances where a
literal reading of the provisions would have unintended
consequences are discussed at paragraphs 22 to 27.

Supply includes acquisition

22.  The provision, acquisition or disposal of something is a
financial supply where it satisfies the requirements of the

GST regulations. Subsection 9-10(1) provides that a supply is any
form of supply whatsoever. Subsection 9-10(2) then lists some
examples of supplies, and includes a financial supply at paragraph
9-10(2)(f). While the provision and/or disposal of an interest may be
a supply within the ordinary meaning of supply, the word ‘supply’
does not ordinarily contemplate the acquisition of something. For

12 Subsection 40-5(1).

13 Subsection 40-5(2).

! Regulation 40-5.01, note 1.

1> paragraph 9-10(2)(f).

16 Regulation 40-5.01 states that the object of Subdivision 40-A is to identify a
supply that is or is not a financial supply.

" Regulation 40-5.08.

18 Regulation 40-5.10.
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the purposes of the GST regulations and the GST Act, a supply
includes a financial supply and a financial supply includes the
acquisition of a financial interest.

23.  Where the term “supply’ is used in Part 3-1 of the GST
regulations™®, we consider that it generally applies to all financial
supplies, including the acquisition of a financial interest. *Supply’,
in these instances, is read to cover both the supply (provision and
disposal) and the acquisition of a financial interest.° This reading is
a more purposive interpretation under the rules of statutory
interpretation.?

24. In this Ruling, we have used the term ‘financial interest’
where the thing supplied, or the thing acquired, is mentioned as
being a financial supply in the GST regulations. The term *financial
interest’ is used to describe a supply that may be a financial supply
because it is mentioned in an item in the table in subregulation
40-5.09(3) and is capable of satisfying the tests in subregulation
40-5.09(1). The provision, acquisition or disposal of a financial
interest is a financial supply once it satisfies those requirements.

Supply

25.  The term “supply’ is used throughout the GST Act and
GST regulations both as a noun and as a verb. In some instances in
Part 3-1 of the GST regulations, the verb ‘supply’ is used when we
consider the expression “provision, acquisition or disposal’ is
intended.?” In other instances, “‘supply” is used in its more natural
sense.

26. In this Ruling, where we use the expression ‘supply’ we refer
to the provision or disposal of a financial interest and where we use
the expression ‘acquisition-supply’, we refer to the supply which is
the acquisition of a financial interest. On the other hand, when we
use the expression ‘acquisition’ we refer to the receipt of a supply
(whether or not the supply is a financial supply).

1% See regulations 40-5.01, 40-5.07, 40-5.08, 40-5.10, subregulation 40-5.09(4) and
subparagraph 40-5.09(1)(b)(ii).

20 Regulation 40-5.06 is an exception to this as it distinguishes between a supply
and an acquisition to make it clear that the acquirer of a financial interest is a
financial supply provider.

2! See for example A-G v. Carlton Bank [1899] 2 QB 158 at p 164; Gartside v. IR
Comr [1968] AC 553 at 612; Cooper Brookes (Wollongong) Pty Ltd v. Federal
Commissioner of Taxation (1981) 147 CLR 297.

%2 Regulation 40-5.06.
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Supplier

27.  Where the term “supplier’ is used in paragraph 40-5.09(1)(b),
it could be substituted with the expression ‘provider, acquirer or
disposer’.

Provision, acquisition or disposal

28.  The provision, acquisition or disposal of an interest
mentioned in subregulation 40-5.09(3) or (4) is a financial supply
where it satisfies the requirements of subregulation 40-5.09(1).

29.  Allotment, creation, grant or issue of an interest is regarded
as provision® of the interest. Disposal®* of an interest includes
assignment, transfer and surrender of the interest. Acquisition® in
relation to the provision or disposal of an interest includes
acceptance and receipt of the interest.

30.  The provision, acquisition or disposal of the interest
mentioned in subregulation 40-5.09(3) or (4) must be:

° for consideration;
o in the course or furtherance of an enterprise; and
. connected with Australia.?®

31. Furthermore, the financial supplier?” must be registered or
required to be registered and a financial supply provider in relation
to the provision, acquisition or disposal of the interest.?® The
acquisition of a financial interest from an unregistered supplier may
be a financial supply if the acquirer is registered.

32.  The connected with Australia requirement poses a difficulty
in the context of the acquisition of a financial interest. This is
discussed at paragraphs 45 to 77. The term financial supply provider
is explained at paragraphs 104 to 106.

Consideration

33.  The provision, acquisition or disposal of an interest is a
financial supply if it is for consideration and it meets the other
requirements of regulation 40-5.09. Thus, a single transaction
between two parties can involve two financial supplies — the

2% Regulation 40-5.03.

2 Regulation 40-5.04.

2> Regulation 40-5.05.

?® Subparagraphs 40-5.09(1)(a)(i) to (iii).

% The expression “financial supplier’ used in the Ruling means the provider,
acquirer or disposer (as the case may be) of a financial interest.

%8 Subparagraphs 40-5.09(1)(b)(i) to (ii).
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provision or disposal of an interest for consideration and the
acquisition of an interest for consideration.

34. ‘Consideration’ as used in the GST regulations has the same
meaning as in the GST Act.?® Consideration is defined in

section 195-1 to mean ‘any consideration, within the meaning given
by section 9-15, in connection with the supply or acquisition’. For
there to be a provision, acquisition or disposal of the interest ‘for
consideration’, there must be sufficient nexus between the
consideration and the particular supply.

35.  Consideration for a financial interest is something given for
the provision, acquisition or disposal of the financial interest. Part of
what is given as consideration may include promises made, or rights
granted, under a contract. In the context of financial supplies, the
payment received is consideration for the provision or disposal of the
financial interest and the payment made is consideration for the
acquisition of the financial interest. Where consideration is given for
the “first” supply, there is no need to identify consideration specific
to the acquisition-supply (the ‘second’ supply), as the acquisition
will have been made for consideration. Where the financial supply
has been made “for consideration’, the acquisition-supply will also
be “for consideration’.

Example 1: Supply and acquisition-supply are for consideration

36.  Geo Co. supplies shares to McCulloch for $2,000. The
payment of $2,000 by McCulloch is consideration for the provision
of the shares (the first supply) by Geo to McCulloch. McCulloch
acquires the shares for consideration of $2,000. The
acquisition-supply by McCulloch (the second supply) is for
consideration.

Consideration relating to a loan

37.  When an entity borrows money from a lender on terms that
include payment of interest, it creates an interest in a debt that
includes the payment of interest. The lender creates and supplies an
interest in a credit arrangement. Aside from the operation of
subsection 9-10(4) each entity would make a supply of a financial
interest (under item 2 in subregulation 40-5.09(3)) to the other, and
each supply would be consideration for the other.

38. However, whatever is supplied as payment by way of
creation of a debt is money as defined in section 195-1, and by
operation of subsection 9-10(4) is not a supply unless supplied as

2% Regulation 3 - the Dictionary to the GST regulations defines consideration by
reference to the GST Act.
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consideration for a supply that is money*°. The supply of an interest
in a credit arrangement is not money nor is it a supply of money.
Where the consideration for the debt is an interest in a credit
arrangement, the interest in debt is not a supply (because it is not
provided as consideration for a supply that is a supply of money).

39.  The supply of an interest in a credit arrangement is provided
for (monetary) consideration (namely the debt) and is a financial
supply.

40.  Similarly, where an entity borrows money on terms that do
not include payment of interest, the borrower creates and provides an
interest in debt that is money as defined in section 195-1. The
interest in debt is monetary consideration for the supply of an
interest in a credit arrangement by the lender.

41. The lender provides an interest in a credit arrangement and
the borrower acquires the interest in the credit arrangement provided
by the lender. In acquiring the financial interest, the borrower is a
financial supply provider of that interest,** and the
acquisition-supply is for consideration.

Example 2: Consideration for an interest-free loan

42, Meteor Limited lends $150,000 to Satellite Limited, a
subsidiary company that is not part of Meteor's GST group. The
loan is for five years and there is no interest payable by Satellite
Limited. Satellite Limited supplies an interest in a debt to Meteor
Limited, and Meteor Limited supplies an interest in a credit
arrangement to Satellite Limited. The consideration provided by
Satellite is the interest in a debt and is money as defined in
section 195-1. The supply by Meteor of the interest in a credit
arrangement is the supply of a financial interest for consideration
(the interest in a debt). In acquiring the interest in a credit
arrangement, Satellite has made an acquisition-supply for
consideration.

Financial supply given as consideration for a financial supply

43.  Where a transaction involves the provision, acquisition or
disposal of a financial interest in return for another financial interest,
the transaction may give rise to four financial supplies. That is, both
sets of supplies to the transaction will be comprised of a financial
supply and an acquisition-supply. An example of this is a share
swap. This is a result of the acquisition-supply itself being a

%0 Section 195-1 sets out what is included by the term ‘money’ and is reproduced
in the Glossary to this Ruling.
31 Subregulation 40-5.06(2).
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financial supply and does not cause any unintended consequences.
Input tax credits are denied in respect of any acquisitions that relate
to making the financial supplies (unless the acquisitions are reduced
credit acquisitions).

Course or furtherance of an enterprise

44.  See Goods and Services Tax Rulings GSTR 2002/5,

GSTR 2006/3, GSTR 2006/4, GSTR 2008/1, Miscellaneous
Taxation Ruling MT 2006/1 and Goods and Services Tax
Determination GSTD 2006/6 for an explanation of what is meant by
‘carrying on an enterprise’ and ‘in the course or furtherance of an
enterprise’.

When is the provision, acquisition or disposal of a financial
interest connected with Australia?

45.  The Dictionary® to the GST regulations provides that
‘connected with Australia’ in relation to a financial supply has the
meaning given by section 9-25 of the GST Act. Subsection 9-25(5)
of the GST Act sets out when the supply of anything other than
goods or real property is connected with Australia.

46. It is arguable that while subsection 9-25(5) may apply to the
provision or disposal of a financial interest, it cannot apply to the
acquisition of a financial interest. This is because, while the
provision or disposal of a financial interest is a supply within the
ordinary meaning of supply, that term does not usually contemplate
an acquisition. (See paragraph 22.)

47.  The literal interpretation of subsection 9-25(5) of the

GST Act may result in an operation for regulation 40-5.09 that is
clearly not intended. That is, on a strict reading of the subsection,
the acquisition of a financial interest might never be connected with
Australia and might therefore never be a financial supply. The
GST regulations clearly contemplate that the acquisition of a
financial interest, as well as the provision and disposal of a financial
interest, is capable of being a financial supply.

48.  The expression ‘connected with Australia’ is used
consistently throughout the legislation and in our view the intention
is to apply the connected with Australia test as contained within
subsection 9-25(5) to the acquisition of financial interests and to
financial supplies in general.

49. Therefore, in determining whether the provision, acquisition
or disposal of the interest is connected with Australia the tests

%2 Regulation 3.
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contained in subsection 9-25(5) are relevant. These tests are
alternatives, so that the provision, acquisition or disposal of an
interest may be connected with Australia if:

o the thing is done in Australia (see paragraphs 51 to 66
of this Ruling); or

o the provision, acquisition or disposal of the interest is
made through an enterprise that the supplier carries on
in Australia (see paragraphs 67 to 77 of this Ruling);®
Or

o neither of the above two tests apply and the supply is
of a right or option to acquire another thing and the
supply of that other thing would be connected with
Australia (see paragraph 77A of this Ruling).

In the context of financial supplies, the supplier is the provider,
acquirer, or disposer of the financial interest.

50. Paragraphs 51 to 77 draw on the principles dealing with
when something is connected with Australia as set out in Goods and
Services Tax Ruling GSTR 2000/31. While consideration of
financial supplies does not form part of Goods and Services Tax
Ruling GSTR 2000/31, we believe that the principles set out in that
Ruling are relevant in the financial supplies context and

paragraphs 51 to 77 are intended to illustrate that.

Thing is done in Australia

51. “Thing’ is defined to mean anything that can be supplied or
imported® and includes a service, advice, information, rights,
obligations to do anything, or any combination of these things. It
therefore includes interests that are financial supplies, regardless of
whether the financial supply arises from the provision, acquisition or
disposal of the financial interest. “Thing’, in the context of
paragraph 9-25(5)(a), is what is supplied. It is the subject of the
supply (or acquisition-supply). Under paragraph 9-25(5)(a), the
connection with Australia requires that the ‘thing” being supplied is
‘done’ in Australia.

52.  Thus, in establishing whether a thing is done in Australia it is
important to identify:

) what is the ‘thing’ that is being supplied; and
o where that ‘thing’ is done.

%3 Subsection 9-25(6).
% Section 195-1.
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53.  The meaning of ‘done’ depends on the nature of the ‘thing’
being supplied. ‘Done’ can mean, for example, created, accepted,
performed, executed, completed, or finished depending on what is
supplied. In the context of financial supplies, a conclusion about
where the provision or disposal of the financial interest is ‘done’
may also determine where the acquisition of the financial interest is
done. This is discussed further at paragraphs 61 to 66.

Supply of a service

54. If the ‘thing’ being supplied is a service, the supply of that
service is typically done where the service is performed. If the
service is performed in Australia, the service is done in Australia and
the supply of that service is connected with Australia. This is the
case even if the recipient of the supply is outside Australia.

The creation, grant, transfer, assignment or surrender of a right

55. If the supply is the creation, grant, transfer, assignment or
surrender of any right, the thing that is being supplied is the creation
of that right in the recipient, the granting, transfer, or assignment of
that right to the recipient, or the surrender of that right.

56.  The thing is done where the right is created in that other
person, granted, transferred or assigned to that other person or
surrendered as the case may be.

57.  Whether a right is created, granted, transferred, assigned or
surrendered in Australia will depend on how, in any given case, the
creation, grant, transfer assignment or surrender is effected. For
example, if the right is granted by the execution of a written contract,
the grant of that right is done in Australia if that contract is made in
Australia.

Entry into, or release from, an obligation

58. If the supply is the entry into an obligation to do anything, to
refrain from an act, or to tolerate an act or situation, the thing that is
being supplied is the entry into an obligation to do something, to
refrain from something, or to tolerate something. The thing is done
where the obligation is entered into.

59. If the supply is the release from an obligation, the thing that
is being supplied is that release and the thing is done where the
release is effected.



Goods and Services Tax Ruling

GSTR 2002/2

Page status: legally binding Page 15 of 192

60.  Whether an obligation is entered into, or the release from an
obligation occurs, in Australia, will depend on where the entry into,
or the release from, the obligation is effected.

The provision, acquisition or disposal of a financial interest

61.  Where the supply is the provision, acquisition or disposal of a
financial interest, the connection with Australia turns on whether the
interest is provided™®, acquired™®, or disposed®” of in Australia.
Whether an interest is provided, acquired or disposed of in Australia
will depend on how, the provision, acquisition or disposal® is
effected. For example, if the interest is created, issued or transferred
by the execution of a written contract, the creation, issue or transfer
of that interest is done in Australia if that contract is made in
Australia.

Example 3: Provision of a financial interest - the thing is not done
in Australia

62.  Quokka Australia Ltd buys shares in a New Zealand
company Bilby Ltd through a broker in New Zealand. The contract
for purchase is made in New Zealand. The issue (or provision) of
the interest in the securities is done in New Zealand as this is where
the contract is made. (The supply may still be connected with
Australia if made through an enterprise the supplier carries on in
Australia - see paragraphs 49 and 67.)

Example 4: Provision of a financial interest - thing is done in
Australia

63.  Mekka New Zealand Ltd buys shares in an Australian
company, Kanga Ltd, through a broker in Australia. The contract
for purchase is made in Australia. The issue (or provision) of the
interest in the securities is done in Australia, as this is where the
contract is made.

% Provision of an interest includes allotment, creation, grant or issue of the interest
(regulation 40-5.03).

% Acquisition in relation to the provision or disposal of an interest includes
acceptance and receipt of the interest (regulation 40-5.05).

%" Disposal of an interest includes assignment, transfer and surrender of the interest
(regulation 40-5.04).

% This includes, for example, how the interest is created, granted, issued,
transferred, assigned, surrendered, accepted or received.
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Example 5: Supply of a guarantee - the thing is done in Australia

64.  Constructa Ltd, an Australian construction company has a
contract to build warehouses in Malaysia for a South-East Asian
importer, Dragon Imports. Dragon Imports requires Constructa Ltd
to provide a bank guarantee to finance completion of the project. An
Australian bank agrees to provide the guarantee for a fee to be paid
by Constructa Ltd. Constructa pays the fee and the guarantee
documents are drawn up and executed in Australia. Although the
obligee and the project guaranteed are both outside Australia, the
creation (or provision) of the interest under the guarantee is done in
Australia, as that is where the guarantee agreement is signed.

65.  Where the supply is connected with Australia because the
thing is done in Australia, the acquisition-supply will also be
connected with Australia.

Example 6: Acquisition of financial interest — the thing is done in
Australia

66. Manx Australia Ltd buys shares from a New Zealand
company, Bobtail Ltd. The contract for purchase is made in
Australia. The issue of the interest in the securities is done in
Australia, as this is where the contract is made. The supply of the
shares is therefore connected with Australia. The acquisition of the
interest in the shares is also done in Australia. Therefore the
acquisition-supply is connected with Australia and is GST-free if it
satisfies the requirements of subsection 38-190(1).

(See paragraphs 144 to 170.)

Supply made through an enterprise that the supplier carries on in
Australia

67. Even if a thing is not done in Australia, it may still be
connected with Australia if it is supplied through an enterprise the
supplier carries on in Australia.

68. For GST purposes, the concept of carrying on an enterprise in
Australia is defined in terms of the definition of ‘permanent
establishment’ in subsection 6(1) of the Income Tax Assessment Act
1936 (‘ITAA 1936°). An enterprise is carried on in Australia if the
enterprise is carried on through a place in Australia that is a
permanent establishment or would be a permanent establishment if
the definition in subsection 6(1) of the ITAA 1936 did not have
specific exclusions. Under paragraph 9-25(6)(b) of the GST Act, the
qualifying or excluding paragraphs (e), (f), or (g) in the ITAA 1936
definition are disregarded. This means that the concept of enterprise
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in the GST Act is wider in scope than the meaning of permanent
establishment under the Income Tax Assessment Act.

69.  Asupply of a thing (other than goods or real property) is
connected with Australia if the supplier carries on an enterprise in
Australia by means of a GST permanent establishment in Australia
and the supply is made through the permanent establishment.

70. Both a resident and a non-resident can have a GST
permanent establishment in Australia for the purposes of the
application of paragraph 9-25(5)(b). It is not limited in operation to
non-residents.

71. In the context of financial supplies, the supplier will be the
provider, acquirer, or disposer of the financial interest. A financial
supply made by the supplier, although ‘done’ or made offshore, will
be connected with Australia if it is made through an enterprise the
supplier carries on in Australia. However, a supply of a service or
anything other than goods or real property to an offshore recipient
may be GST-free under section 38-190 (see paragraphs 144 to 170).

Example 7: Supply through an enterprise

72.  An American company, Marvel Inc. has been advised to
invest in medium-term notes issued by an Australian company, Big
Blue. Big Blue issues its medium-term notes to a number of dealers
who then on-sell the notes into the secondary market. Two of these
dealers are Blue Chip Australia, a dealer that carries on its
enterprise in Australia, and Integrity Plus, a dealer that carries on
its enterprise in Europe. Marvel Inc. acquires ten million dollars
worth of notes from each of these two entities.

73.  The ten million dollars worth of notes acquired from Blue
Chip Australia are supplied through an enterprise carried on in
Australia and the supply is connected with Australia. (The
acquisition-supply by Marvel is also connected with Australia if
done in Australia.)

74.  The ten million dollars worth of notes acquired from Integrity
Plus are not supplied through an enterprise carried on in Australia
and the supply is not connected with Australia. (The
acquisition-supply by Marvel is not made through an enterprise
carried on in Australia nor done in Australia and therefore is not
connected with Australia.)®*

75.  Where a supply is not connected with Australia because it is
not done in Australia, is not made through an enterprise the supplier
carries on in Australia and is not of a right or option to acquire

%A paragraph 9-25(5)(c) does not apply.
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another thing the supply of which would be connected with
Australia, the acquisition-supply may still be connected with
Australia if the acquisition is made through an enterprise the acquirer
carries on in Australia. The test in subsection 9-25(5) is applied to
both the supply and the acquisition-supply.

76.  This means that even where the thing is not done in
Australia, if the recipient of the “first’ supply acquires the thing
through an enterprise it carries on in Australia, the
acquisition-supply (the second supply) is connected with Australia.
This is the case, whether or not the “first” supply was made through
an enterprise the first supplier carries on in Australia.

Example 8: Acquisition-supply made through an enterprise carried
on in Australia

77. Boxer Ltd, a resident Australian company that carries on an
enterprise only in Australia, buys shares from a New Zealand
company, Terrier Ltd. The contract is made in New Zealand and
Terrier Ltd does not carry on an enterprise in Australia. The supply
is not connected with Australia as the thing (the provision of the
shares) is not done in Australia, nor is the supply made through an
enterprise the supplier carries on in Australia. The
acquisition-supply is connected with Australia as the acquisition of
the shares is made through an enterprise Boxer Ltd carries on in
Australia. The acquisition-supply is GST-free if it satisfies the
requirements of subsection 38-190(1). (See paragraphs 144 to 170.)

Supply is of a right or option to acquire another thing and the
supply of the other thing would be connected with Australia

77A. As explained at paragraph 71 of this Ruling, the supplier of a
financial supply will be the provider, acquirer or disposer of the
financial interest. A financial supply made by a supplier, that is not
done in Australia and is not made through an enterprise that is
carried on in Australia, will be connected with Australia if it is the
supply of a right or option to acquire another thing and the supply of
that other thing would be connected with Australia. However, a
supply of a service or anything other than goods or real property to
an offshore recipient may be GST-free under section 38-190 (see
paragraphs 144 to 170 of this Ruling).

What is an ‘interest’ in relation to a financial supply?

78. Regulation 40-5.02 provides that an interest in relation to a
financial supply is anything that is recognised at law or in equity as
any form of property. Examples include:
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o A debt or a right to credit;

o An interest conferred under a public or private
superannuation scheme;

o A mortgage over land or premises;

o A right under a contract of insurance or a guarantee;

o A right to receive a payment under a derivative; and

o A right to future property.

79.  The term ‘“interest’ is taken to be very broad even taking into
account the use of the word property. The above examples are
property or proprietary rights on a broad interpretation of the term
and do not extend or contradict the generally accepted concept of
‘property’. The examples indicate that the term is given its broadest
application so that an interest is as wide as the legal and equitable
concept of property, including rights arising under a contract.

80.  This view is supported by judicial decisions that look to the
relevant legislation for assistance in interpreting the term ‘property’.
The fact that a right is not assignable does not mean that it cannot be
a proprietary right.

81. In their judgment in Federal Commissioner of Taxation v.
Orica Ltd* Gaudron, McHugh, Kirby and Hayne JJ considered the
nature of a proprietary interest for the purposes of Part I11A* of the
ITAA 1936. In discussing the term “any form of property’ in

section 160A of the ITAA 1936, they cited with approval a statement
by Kitto J in National Trustees Executors & Agency Co. of
Australasia Ltd v. FC of T*:

‘It may be said categorically that alienability is not an
indispensable attribute of a right of property according to the
general sense which the word ‘property’ bears in the law.
Rights may be incapable of assignment, either because
assignment is considered incompatible with their nature, as
was the case originally with debt (subject to an exception in
favour of the King) or because a statute so provides or
considerations of public policy so require, as is the case with
some salaries and pensions; yet they are all within the
conception of “property’ as the word is normally
understood...’

% EC of T v. Orica Limited (1998) 194 CLR 500; 98 ATC 4494; (1998) 39 ATR
66; [1998] HCA 33; (1998) 154 ALR 1; (1998) 72 ALJR 969.

“O part 111A of the ITAA 1936 dealt with Capital Gains & Losses. These
provisions are now incorporated within Division 108 of Part 3-1, ITAA 1997.
*! National Trustees Executors & Agency Co. of Australasia Ltd v. FC of T (1954)

91 CLR 540 at 583.
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Gummow J, in discussing the judgment of the lower court in ICI
Australia v. FC of T,*? observed that neither of the cases considered
in relation to ‘property’ was dealing with rights created under the
general law of contract and that it was those rights that were the
subject of the case under consideration. He concluded that the
contractual rights, whether or not assignable, were property for the
purposes of Part I11A of the ITAA.

Interest in or under

82. In the context of regulation 40-5.09, we do not ascribe any
specific technical significance to establishing whether something is
covered as an interest in or an interest under an item in the table.
Regulation 40-5.09 also covers those transactions where by nature,
the interest being supplied arises under (rather than in) an item
mentioned in the table.

83. For example, in the case of an interest rate swap contract
each party provides the other party with the right to receive a series
of cash flows. The proper characterisation of the supply of each
party’s property is the provision of an interest under an interest rate
swap (derivative) contract. Each party will also make a supply of the
acquisition (the acquisition-supply) of an interest under an interest
rate swap (derivative) contract.*

84. The interest must be an interest in, or under, one of the
categories set out in the table in subregulation 40-5.09(3). These
categories are:

o An account made available by an Australian ADI
(authorised deposit-taking institution) in the course of
its banking business or its State banking business.
(Subregulation 40-5.09(3), item 1);

o A debt, credit arrangement or right to credit, including
a letter of credit. (Subregulation 40-5.09(3), item 2);

. A charge or mortgage over real or personal property.
(Subregulation 40-5.09(3), item 3);

o Specified superannuation arrangements.
(Subregulation 40-5.09(3), item 4);

o An annuity or allocated pension.

(Subregulation 40-5.09(3), item 5);

*2|CI Australia v. FC of T (1996) 68 FCR 122; (1996) 33 ATR 174; 96 ATC
4680.

* As discussed at paragraph 43, this may mean the transaction gives rise to four
supplies - two “actual’ financial supplies and two acquisition-supplies.
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o Specified life insurance business or related
reinsurance business. (Subregulation 40-5.09(3),
item 6);
o A guarantee, including an indemnity (except a

warranty of goods or a contract of insurance or
reinsurance). (Subregulation 40-5.09(3), item 7);

o Credit under a hire purchase agreement.
(Subregulation 40-5.09(3), item 8);
. Australian currency or foreign currency or agreements

to buy or sell those currencies.
(Subregulation 40-5.09(3), item 9);

o Securities. (Subregulation 40-5.09(3), item 10); and
o Derivatives. (Subregulation 40-5.09(3), item 11)

85.  The provision, acquisition or disposal of an interest may be
covered by more than one item in subregulation 40-5.09(3). The
supply need satisfy only one item in the subregulation to be a
financial supply, although it may be classified under more than one.
Similarly, the acquisition-supply may be classified under more than
one item. Conversely, something need only be mentioned in one
item under 40-5.12 to be excluded from being a financial supply.
(See paragraph 189.)

86.  So long as the provision, acquisition or disposal is of
something that is within one of the items listed in the table in
subregulation 40-5.09(3), and meets the other requirements of
regulation 40-5.09, it is a financial supply.

87.  Asstated at paragraph 79, ‘interest’ within Part 3-1 of the
GST regulations includes rights arising under a contract. An interest
in or under particular items in regulation 40-5.09 may include
contractual rights. The acquisition of an interest in a bank account,
for example, includes the acquisition of the contractual rights in
relation to the operation of that bank account.

88.  The supply of an interest in 