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Goods and Services Tax Ruling

Goods and services tax: assignment of
payment streams including under a typical
securitisation arrangement

From 1 July 2015, the term 'Australia’ is replaced in nearly all
instances within the GST, Luxury Car Tax, and Wine Equalisation Tax
legislation with the term 'indirect tax zone' by the Treasury Legislation
Amendment (Repeal Day) Act 2015 . The scope of the new term,
however, remains the same as the now repealed definition of 'Australia’
used in those Acts. This change was made for consistency of
terminology across the tax legislation, with no change in policy or legal
effect. For readability and other reasons, where the term 'Australia’ is
used in this document, it is referring to the ‘indirect tax zone' as defined
in subsection 195-1 of the GST Act.

This Ruling contains references to provisions of the A New Tax
System (Goods and Services Tax) Regulations 1999, which have been
replaced by the A New Tax System (Goods and Services Tax)
Regulations 2019. This Ruling continues to have effect in relation to the
remade Regulations.

Paragraph 32 of TR 2006/10 provides further guidance on the status and
binding effect of public rulings where the law has been repealed and
rewritten.

A comparison table which provides the replacement provisions in the A
New Tax System (Goods and Services Tax) Regulations 2019 for
regulations which are referenced in this Ruling is available.

Preamble

This document was published prior to 1 July 2010 and was a public ruling for
the purposes of former section 37 of the Taxation Administration Act 1953
and former section 105-60 of Schedule 1 to the Taxation Administration
Act 1953.

From 1 July 2010, this document is taken to be a public ruling under Division
358 of Schedule 1 to the Taxation Administration Act 1953.

A public ruling is an expression of the Commissioner’s opinion about the way
in which a relevant provision applies, or would apply, to entities generally or
to a class of entities in relation to a particular scheme or a class of schemes.

If you rely on this ruling, the Commissioner must apply the law to you in the
way set out in the ruling (unless the Commissioner is satisfied that the ruling
is incorrect and disadvantages you, in which case the law may be applied to
you in a way that is more favourable for you — provided the Commissioner is
not prevented from doing so by a time limit imposed by the law). You will be
protected from having to pay any underpaid tax, penalty or interest in
respect of the matters covered by this ruling if it turns out that it does not
correctly state how the relevant provision applies to you.
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[Note: This is a consolidated version of this document. Refer to the Legal
Database (http://law.ato.gov.au) to check its currency and to view the details
of all changes.]

What this Ruling is about

1. This Ruling explains the Commissioner’s view on how the
A New Tax System (Goods and Services Tax) Act 1999 (GST Act)
and the A New Tax System (Goods and Services Tax) Regulations
1999 (GST regulations) apply to the supply of rights to a payment
stream by means of an assignment.

2. In particular this Ruling deals with the supply of a right to a
payment stream arising from the following types of transactions:

o Loan portfolios;

. Finance and operating leases;

. Hire purchase agreements;

. Residential/commercial property leases;

. Royalty agreements; and

o Credit card receivables.
3. This Ruling also deals with issues related specifically to debt
factoring and typical securitisation arrangements.
4. It does not cover circumstances where there is:

° a mere redirection of a payment from one entity to

another; and

° a novation of an agreement that gives rise to a
payment stream.

5. For the purposes of this Ruling the term ‘assignor’ is used to
refer to the entity that first assigns the right to a payment stream.
Where the term ‘originator’ is used this refers to an assignor under a
typical securitisation arrangement.

6. Certain terms in this Ruling are defined or explained in the
Definition Section of the Ruling. These terms, when first mentioned in
the text in the body of the Ruling, appear in bold type.

7. Unless otherwise stated all legislative references in this Ruling
are to the GST Act and GST regulations.

Date of effect

8. This Ruling applies both before and after its date of issue.
However, this Ruling will not apply to taxpayers to the extent that it
conflicts with the terms of a settlement of a dispute agreed to before
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the date of issue of this Ruling (see paragraphs 75 and 76 of Taxation
Ruling TR 2006/10).

9. [Omitted.]

9A. Changes made to this Ruling by Addenda that issued on

30 May 2007, 22 February 2012, 31 October 2012, 8 May 2013 and
11 December 2013 have been incorporated into this version of the
Ruling.**

Background

10. Item 2 in subregulation 40-5.09(3) of the GST regulations
refers to a debt, credit arrangement or right to credit, including a letter
of credit. The examples applicable to item 2 in Schedule 7 include the
right to an income stream under a securitisation arrangement.

11. While the example refers to a right to an income stream under
a securitisation arrangement, we consider that in the context of the
regulations, item 2 covers payment streams that are not necessarily
‘income’. This Ruling therefore refers to a payment stream rather than
an income stream. We also consider that item 2 applies to a right to a
payment stream in other circumstances besides under securitisation
arrangements.

12. One of the common methods by which the right to a payment
stream is provided or acquired is through an assignment. Some
arrangements, identified in paragraphs 13 and 14, do not involve an
assignment of rights to a payment stream as contemplated by this
Ruling.

Redirection of payments

13. Where an entity merely redirects the payment of an amount
due to it to another entity there is no assignment of the right to the
payment stream. It is an arrangement for the payment of amounts
receivable by one entity from another to a third party. The payment
may be the consideration for a supply by the entity receiving the
payment.

Novation

14. Typically a novation involves the creation or substitution of a
new agreement between the original parties to an agreement and a
third party." Apart from a novation effected by statute all parties must
agree to a novation in order to give enforceable rights or obligations

A Refer to each Addendum to see how that Addendum amends this Ruling.
L A novation is not an assignment because the obligations under the old agreement
disappear when the agreement is terminated.
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to the third party. An assignment of a chose in action by contrast,
does not require the participation of all the original parties.?

Securitisation arrangements

15. A securitisation arrangement is the process whereby an entity
packages and converts legal or beneficial title to future receivables
and kindred assets into marketable debt securities which are traded
in the capital market.® Securitisation is widely used because of the
advantages it offers in terms of management of risk and raising funds.

16. Many institutions in Australia now offer debt securities backed
by a wide variety of assets that include residential mortgages,
commercial property loans, lease, credit card and trade receivables.
These assets commonly have predictable cash flows, are small
compared to the overall pool of assets, are reasonably homogeneous
in terms of maturity and risk profile, and have similar terms and
conditions.

17. Securitisation structures vary according to the objectives of
the originating institution, the assets involved, and the targeted
investors but are all essentially variations on a theme.* A typical
securitisation structure is as follows:

Payments
Debtor | Originator

Supply y

cas Assign Receivables
' y

Special Credit

Purpose

Fnhanremant

y
cash Issue notes
y

Investors

18. The main feature of a typical securitisation arrangement is the
establishment of a special purpose vehicle (SPV) under either trust or
corporations law. The purpose of the SPV is to acquire receivables

2 Olson v. Dyson (1969) 120 CLR 365 at 388 per Windeyer J.

% Glossary to GSTR 2002/2 GST: treatment of financial supplies and related supplies
and acquisitions.

* Australian Prudential Regulation Authority (2000), The Australian Securitisation
Market, Working Paper 6, October 2000.
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and any associated collateral rights from an originating institution.
The SPV pays for the receivables by issuing debt securities (or notes)
backed by the receivables. A more detailed explanation and
discussion of a typical securitisation arrangement is provided at
paragraphs 92 to 125 of this Ruling.

Ruling and explanation

19. The provision, acquisition or disposal of an interest in or under
a debt is a financial supply under item 2 of subregulation 40-5.09(3).
Provided the requirements of subregulation 40-5.09(1) are satisfied
the supply of the right to a payment stream by way of assignment is a
financial supply as it is the provision, acquisition or disposal of an
interest in a debt.

Interest in or under a debt

20. Regulation 40-5.02 provides that an interest in relation to a
financial supply is anything that is recognised at law or in equity as
property in any form. Relevant examples of an interest include a debt
or right to credit and a right to future property.® The term interest is
therefore given its broadest meaning so that an interest is as wide as
the legal and equitable concept of property, including rights under a
contract.®

21. One of the matters listed in item 2 of subregulation 40-5.09(3)
is debt. Debt is not defined in the GST Act or regulations and
therefore takes its general meaning unless a contrary intention
appears.” When not expanded by particular words or phrases the
ordinary legal usage of the term debt is an obligation actually
incurred.®

22. Subregulation 40-5.09(3) deals with interests in or under debt.
The term interest, in relation to debt, extends to an existing
contractual right to a debt that will arise in the future.

Provision, acquisition or disposal of an interest in or under a
debt

23. A debt is a chose in action. In the general law it is usual to
talk of the assignment of a chose in action, rather than provision,
acquisition or disposal of an interest. For GST purposes an

® Regulation 40-5.02.

® paragraph 79 of GSTR 2002/2. See also [138] to [148] of Federal Commissioner of
Taxation v. American Express Wholesale Currency Services Pty Limited (2010) 187
FCR 398; [2010] FCAFC 122.

’Valance v. The Queen (1961) 108 CLR 56.

8 pyramid Building Society (In Lig) v. Terry & Another (1997) 189 CLR 176.
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assignment comes within the meaning of disposal® of an interest.
There are two methods of assignment:

. a legal assignment; and
o an equitable assignment.

24, Neither method requires any particular form of words.
However, in both instances, a clear expression of an intention to
assign is required and the subject matter of the assignment must be
identified with certainty.*°

25. Certain formalities are required for an effective legal
assignment. These are set out in legislation in every Australian
jurisdiction™* and can be summarised as follows:

@) the assignment must be absolute and not purport to be
by way of charge;

(b) it must be in writing under the hand of the assignor;
and

(© express notice must be given to the debtor in writing.*?

If an assignment fails to comply with these requirements (for
example, it is only part of an existing chose in action like the
assignment of part of an interest in a partnership in Everett’s case), it
may be effective as an equitable assignment. The law as to equitable
assignments has been discussed in a number of cases in the

High Court of Australia dealing with assignments for income tax
purposes: Norman,*® Shepherd,** Everett™ and Booth.*®

26. So far as is relevant for present circumstances, these cases
establish that the equitable assignment of a presently existing right to
a payment stream (such as part of the royalties under an existing
licence of a patent as in Shepherd'’s case) is effective immediately as
an assignment.

27. An assignment of an expectancy (such as the right to
dividends on shares as in Norman’s case or the right to rent on a
lease that has not yet been entered into as in Booth’s case) is

° Regulation 40-5.04.

1% Tailby v. Official Receiver (1888) 13 App Cas 523 at 528 and 543. The words ‘all
right title and interest in and to ..." are generally accepted as expressing a clear
intention (Barwick J in Shepherd v. Federal Commissioner of Taxation (1965) 113
CLR 385) but it will depend on the precise terms of the agreement and the
circumstances in each case.

' See Conveyancing Act 1919 (NSW) section 12; Property Law Act 1974 (QLD)
sections 199 and 200; Law of Property Act 1936 (SA) section 15; Conveyancing
and Law of Property Act 1884 (Tas) section 86; Property Law Act 1958 (Vic) section
134; Property Law Act 1969 (WA) section 20; Civil Law (Property) Act 2006 (ACT)
section 205 and Law of Property Act 2000 (NT) section 182

12 b skapinker, The Principles of Equity, 2™ ed, P. Parkinson, Chapter Thirteen:
‘Equitable Assignments’, Lawbook Co, Pyrmont, NSW, 2003, p 477.

'3 Norman v. FCT (1963) 109 CLR 9.

!4 Shepherd v. Federal Commissioner of Taxation (1965) 113 CLR 385.

!> Federal Commissioner of Taxation v. Everett (1980) 143 CLR 440.

!® Booth v. Federal Commissioner of Taxation (1987) 164 CLR 159.
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effective, when the right to the payment arises in the future, if the
assignment is for consideration.

28. The term equitable assignment is used in both cases, though
in the latter case it may more accurately be described as a ‘contract
to assign’ when the relevant property comes into existence as
explained by Windeyer J'" in Norman'’s case. The agreement will take
effect as an equitable assignment of the right immediately upon the
assignor acquiring ownership of the right and provided it is capable of
being identified with certainty as the one to which the agreement to
assign applied.*®

29. Until such time as the right has crystallised, the interest of an
assignee of future property for valuable consideration is more than
merely contractual. Equity regards the assignee as having a
prospective interest in the property to be acquired which has some of
the incidents of a proprietary right.'® It is an interest for the purposes
of the GST regulations which includes rights under a contract.?°

30. Provided there has been an effective legal or equitable
assignment of a right to all or part of a payment stream, or an
agreement to assign the right to a payment stream that arises in the
future there will be the supply of an interest in or under a debt. This is
a financial supply under item 2 of subregulation 40-5.09(3) provided
the requirements of subregulation 40-5.09(1) are also satisfied.

Alternative view

31. There is an alternative view that a purported assignment of a
future debt, which is a mere expectancy, cannot be characterised as
the provision, acquisition or disposal of an interest in a debt. This is
on the basis that there can be no interest ‘recognised at law or in
equity as property in any form’,%! in a debt which has not yet come
into existence. This view assumes that it is not possible to have a
proprietary interest, at law or in equity, in something that does not

exist.

32. According to the alternative view, there is an assignment of
the actual debt when it comes into existence, rather than an
assignment of a ‘future debt’. This is consistent with the effect of a
purported assignment of future property, which has no legal effect,
but which equity treats as an agreement to assign with the
assignment taking effect immediately upon the property coming into
existence.

33. The Commissioner considers the better view to be that, for the
reasons set out at paragraphs 23 to 30, an agreement to assign

" Supra at p25.

'8 Tailby v. Official Receiver (1888) 13 App Cas 523 at 533 and 543.

' Federal Commissioner of Taxation v. Everett (1978) 78 ATC 4595; (1978) 9 ATR
211; (1978) 38 FLR 26 - Federal Court.

2% See paragraph 79 in GSTR 2002/2

L As prescribed by regulation 40-5.02.



Goods and Services Tax Ruling

GSTR 2004/4

Page 8 of 38 Page status: legally binding

future debts involves the disposal of an interest in a debt which, if the
other elements of regulation 40-5.09 are satisfied will constitute a
financial supply at that point. That is, both the assignment of an
interest in debt and an agreement to assign debt are financial
supplies provided 40-5.09(1) is satisfied.

Assignment of payment stream and assignment of underlying
property

34. It is necessary in some cases to distinguish the assignment of
underlying property from the assignment of a payment stream arising
from the property. For example if the owner of a building that is
leased sells real property in the form of the freehold in the building, to
another person subject to the existing lease (the reversion), the
purchaser will be entitled to the rent from the building as its owner. In
an abstract sense it can be said that the former owner has assigned
the right to rent but it is not an assignment of the rental stream in the
sense that is generally understood in the law when referring to
assignments of rights to payment streams (Mason CJ in Booth).?

35. Where real property subject to an existing lease is sold, upon
the sale of the reversion, a supply continues to be made to the
lessee.?*

36. If there is no sale of the building but only an assignment of the
rental stream, there are two supplies relevant in applying the GST,
the rental of the building by its owner, and the dealing in the stream of
rental payments which will be a financial supply if the conditions of
regulation 40-5.09 are satisfied.

37. The same distinction between assignment of the payment
stream and assignment of underlying property applies to sales of
shares (discussed in Norman)?® and of an interest in a partnership as
opposed to the income from the partnership interest (Everett’s®
case). However, in these cases whether it is the payment stream, or
the underlying property that is sold, the GST treatment of the supply
will be the same because the supply of the shares or the interest in
the partnership can be a financial supply in its own right. This is in
contrast to the different GST treatment of the supply of the rental
stream from the supply of the building which may be subject to GST.

38. In some of the cases with which this Ruling deals, bare
payment streams such as trade and credit card receivables are
assigned. Although there are related transactions, being the supplies

22 Booth v. Federal Commissioner of Taxation (1987) 164 CLR 159.

222 This is further explained in Goods and Services Tax Determinations GSTD 2012/1
Goods and services tax: what are the GST consequences following the sale of
residential premises that are subject to a lease? and GSTD 2012/2 Goods and
Services tax: what are the GST consequences following the sale of commercial
premises that are subject to a lease? See also Commissioner of Taxation v. MBI
Properties Pty Ltd [2014] HCA 49 at [40]; 2014 ATC 20-474; (2014) 92 ATR 241.

% Norman v. FCT (1963) 109 CLR 9.

* Federal Commissioner of Taxation v. Everett (1980) 143 CLR 440.
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of goods or services that give rise to the receivables, the recipient
obtains only those receivables and not the other rights and
obligations that flow from the related transactions.

39. Although the circumstances are different, the outcome is
similar to assignment of rental streams. There are two relevant
transactions for GST purposes, the supplies of the goods or services
(which relate to their supplier) and the assignment of the receivables
which will be a financial supply if the conditions of regulation 40-5.09
are satisfied. In the case of credit card receivables, the receivable
itself arises out of a financial supply, being the provision of credit by
the credit card company to its credit card customer.

40. Where the payment stream arises from secured or unsecured
loans or other credit arrangements the assignment of the right to the
payment stream will not be effective in making the assignee the
provider of credit following the assignment unless the parties enter
into a novation.

41. In addition to the right to receive the payment stream, other
things covered by the assignment might include all right, title and
interest in or to:

o related documents, records and accounts;

o payments arising from enforcement action;

o any ancillary rights;

o any related security; and

o all rights in the underlying asset which is the subject of

the particular receivables agreement.

Whether this amounts to an assignment of the underlying property as
opposed to an assignment of the right to the payment stream will
depend on an analysis of the transaction.

42. If the original owner of the underlying property continues to
have rights to the property or functions to perform, it is likely that the
transaction will be characterised as an assignment of the payment
stream, rather than a sale of the underlying property. In this event the
assignment of the right to the payment stream together with the
related rights is a composite supply.

43. The supply is composite® because the supply of the related
rights is considered integral, ancillary or incidental to the dominant
part of the assignment which is of the right to the payment stream.
The supply of the related rights is not seen as an end in itself but
rather it merely contributes to or complements the use or enjoyment
of the dominant part of the supply. The composite supply is a financial
supply of an interest in or under a debt on which no GST liability
arises if the provisions of regulation 40-5.09 are satisfied.

> A more detailed explanation of a composite supply is contained in GSTR 2001/8.
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Liability for GST on the underlying supply

44, Since an assignment of a payment stream does not change
the underlying supply, the assignor retains the obligation to make the
underlying supply and remit any GST liability in respect of that supply.

Example 1 — obligation to remit GST

45, RentCo leases a number of commercial properties to tenants.
It assigns the payment streams from the leases to OpportunistCo for
valuable consideration. RentCo must continue to remit GST on the
rental payments for the duration of the relevant leases as it is the
supplier under the lease agreements.

46. If, on the other hand, there is a transfer of legal ownership of
underlying property, as in the case of an outright sale, that carries
with it a payment stream, the GST consequences of the supply of the
property after the assignment will be determined by reference to the
circumstances of the purchaser. In addition the GST consequences of
the supply of the underlying property to the purchaser will have to be
determined according to the relevant provisions.

47. Following the transfer of legal ownership of the underlying
property, the purchaser of that property will be the supplier under the
arrangement which gives rise to the payment stream. If the supply
under that arrangement is a taxable supply, for example a lease of a
motor vehicle or office equipment, the purchaser may be required to
register and remit GST if the other requirements of section 9-5 are
satisfied.

Entitlement to input tax credits

48. So long as the assignor continues to make the underlying
supply, it will be entitled to claim input tax credits or reduced input tax
credits, as the case may be, on its acquisitions to make that supply in
much the same manner as before the assignment occurred.

49, Where the assignor has previously made predominately
taxable supplies the assignment of the payment stream, being a
financial supply, may cause it to exceed the financial acquisitions
threshold.?® The assignor will then need to consider its entitlement to
input tax credits including the apportionment of certain acquisitions
not directly related to the underlying supply.?’

50. Because the assignor is still obligated to perform some
functions as the supplier it will make acquisitions that relate to
performing those obligations. Whether or not there is an entitlement

%6 See Division 189 and also GSTR 2003/9 Goods and services tax: financial
acquisitions threshold.

" GSTR 2006/3 Goods and services tax: determining the extent of creditable
purpose for providers of financial supplies.
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to input tax credits for these acquisitions will depend on the GST
character of that underlying supply.

Making provision for the GST liability

51. At law the obligation to remit GST on an underlying taxable
supply where the associated payment stream has been assigned,
may exist for a number of years depending on the term of the
particular agreement that gives rise to the payment stream.” The
assignor may have to take this into account at the time that the right
to the payment stream is assigned.

52. In practice, the assignor may ensure that there are sufficient
funds available to it to meet this obligation in a number of ways. It may,
for example, partially assign the right excluding an amount to meet the
assignor’s obligation to pay GST or it may reflect the GST component
in the pricing methodology for the assignment of the right.*

Attribution of GST on the original supply

53. The basic attribution rules are set out in Division 29. The rules
differ according to whether the entity accounts for GST on the cash or
the non-cash basis. Special rules also apply to the attribution of GST
on supplies, made by non-cash basis suppliers, that are made
progressively or for a period.*

54, The assignor of the debt is the entity that makes the supply to

which the debt relates. Whether the payment by the debtor is made to
the assignor (as trustee for the assignee) or to the assignee directly,

the assignor continues to be liable for any GST on the supply.

55. The supply is made for consideration, and, depending on the
nature of the supply, may be a taxable supply if all the other criteria in
section 9-5 are met. Depending on the basis of accounting for GST,
the supplier is required to attribute GST under section 29-5 to the
extent that any consideration is received (cash basis) or in full on the
earlier of receipt of any consideration or issue of an invoice (hon cash
basis). It does not specify that the supplier needs to issue the invoice,
nor that the supplier must receive the consideration.

Cash basis

56. Where an entity assigns a payment stream arising from
taxable supplies that the entity makes and the entity accounts on the
cash basis, GST is attributed to the tax period in which consideration
is received for the supply, but only to the extent that the consideration

%8 Subject to Division 156.

%% See also paragraphs 68 and 69 regarding the income tax consequences of a
partial assignment.

%9 Division 156.
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is received in the tax period.* The amount of GST payable is 1/11" of
the amount paid to either the assignor or the assignee depending on
the arrangements that exist following the assignment.

Non-cash basis

57. Subiject to the operation of Division 156 which is about
progressive or periodic supplies, for an entity operating on a non-cash
basis, attribution occurs at the earlier of the tax period in which any of
the consideration for the supply is received, or in which an invoice is
issued.*

58. Division 156 modifies the basic attribution rules to attribute
GST as if each progressive or periodic component of the supply were
a separate supply.® In the case of a lease Division 156 has the effect
of treating each periodic or progressive component as if it were a
separate supply for attribution purposes which is then accounted for
in accordance with section 29-5.>* The GST is attributed to the tax
period in which a separate invoice for a particular component is
issued or when the periodic or progressive payment for that particular
component is received.

Effect of notice of an assignment to the debtor

59. For an effective legal assignment there is a mandatory
requirement to give express notification of the assignment to the
debtor. Notification may also be given of an equitable assignment in
order to preserve priorities, for example in an insolvency, and to
prevent the debtor from obtaining a valid discharge of the debt from
the assignor.*® Where notification is given, the debtor is bound to
make payments to the assignee from that point onwards.

Issuing invoices notifying an obligation to pay

60. In a practical sense this raises an issue about which entity is
to provide an invoice, for example, where separate invoices are
issued for each progressive or periodic component of a lease. An
invoice is defined in section 195-1 to mean ‘a document notifying an
obligation to make a payment’. What this means is that the document
must not only inform the recipient of a presently existing obligation to
make a payment but also the amount of that payment.® It is also

31 Subsection 29-5(2).

32 Subsection 29-5(1).

% For a full discussion on the effects of Div 156 see GSTR 2000/35.

% See paragraph 59 of GSTR 2000/35.

% D Skapinker, The Principles of Equity, 2" ed, P. Parkinson, Chapter Thirteen:
‘Equitable Assignments’, Lawbook Co, Pyrmont, NSW, 2003, paragraph [1356].

% See GSTR 2000/34 at paragraph 29.
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desirable that an invoice contains sufficient information to identify or
ascertain the date of issue, the supplier and the recipient.®’

61. In paragraph 32 of GSTR 2000/34 it is accepted that a third
party can issue an invoice notifying an amount payable by one party
to another. Therefore, where the assignor and assignee agree, it will
be sufficient for the assignee to issue an invoice to the debtor to
trigger attribution of the GST payable by the assignor provided the
requirements set out in paragraph 60 are satisfied.

Issuing tax invoices

62. A similar issue arises for tax invoices in cases where the
underlying supply that gives rise to the payment stream is a taxable
supply. The responsibility for issuing a tax invoice rests with the
supplier except in circumstances where the Commissioner has
determined that recipient created tax invoices may be issued.®®

63. The fact that the supplier has assigned the right to the
payment stream does not relieve that entity of the obligation to
provide a tax invoice to the recipient of the sup