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TITLE: I NCOVE TAX: | NTEREST W THHOLDI NG TAX - COVPANY -

| SSUES DEBENTURES - ACTI NG THROUGH AN
AGENT WHO DOES NOT DI SCLOSE EXI STENCE OF
PRI NCI PAL

NOTE: . I ncome Tax Rulings do not have the force of |aw

Each deci sion made by the Australian Taxation Ofice
is made on the nerits of each individual case having
regard to any rel evant Ruling.

PREAMBLE
Thi s Ruling considers:

(a) whet her a debenture issued outside Australia by a
non-resi dent agent for the purpose of raising a loa
outside Australia on behalf of a principal (i.e. an
Australian resident conpany) whose existence is not
di scl osed, constitutes a debenture issued by the
Australian resident conpany or a debenture issued by
the non-resident agent in its own right; and

n

(b) how the interest w thholding tax provisions of the
I ncone Tax Assessnent Act 1936 apply to that
si tuation.

2. This Ruling concludes (in paragraphs 17 and 18) that,
provided all other requirenments of the interest w thhol ding tax
provi sions are satisfied, an interest w thhol ding tax exenption
certificate may be issued in respect of:
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(a) debentures issued by way of bills of exchange or
prom ssory notes, provided the agent discloses on

the face of the bill or note that it is issuing the
bill or note on behalf of the Australian conpany;
and

(b) ot her debentures, provided that in issuing the
debentures the agent is acting wwthin his or her
authority (no disclosure of the agency being
necessary) and evidence that the agent is so acting
is supplied with the application for the
certificate.

3. Consi deration of Corporations Act 1989 requirenents falls
out si de the scope of this Ruling.

4. This preanbl e outlines under appropriate headi ngs vari ous
matters and defines certain terns that are relevant to the
content of this Ruling.

Wt hhol di ng tax provisions

5. The I ncone Tax Assessnent Act provides for a wthhol ding
tax on both dividends and interest paid to non-residents. The

W t hhol ding tax is designed to be deducted by an Australian

resi dent who pays the dividends or interest and is borne by the
non-resident recipient. No liability for withholding tax arises
for certain types of inconme specified in subsection 128B(3)
including interest paid by a conpany in respect of debentures
wher e:

(1) the conpany was a resident of Australia at the tine
the debentures were issued and the tinme the interest
was pai d;

(ii) the debentures were issued by a conpany outside
Australia for the purposes of raising a | oan outside
Australi a;

(ii1) the interest was paid outside Australia; and

(iv) the Comm ssioner is satisfied that the conditions in
subsection 128F(4) for the issue of an exenption
certificate have been nmet and has issued such a
certificate (subparagraph 128B(3)(h)(iv), subsection
128F(1) and subsection 128F(4)).

Debent ur e
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6. "Debenture", in relatlon to a conpany, is defined in
subsection 6(1) to include "debenture st ock, bonds, notes and
any other securities of the conpany, whet her constituting a
charge on the assets of the conpany or not." Because this is an
i nclusive definition, the term"debentures" in subsection
128F(1) al so bears its ordinary meaning.

7. According to the Macquarie Dictionary, a "debenture" is:

"a note or certificate acknow edgi ng a debt as given by an
i ncor porat ed conpany; a bond or one of a series of bonds".

The ordi nary neani ng of "debenture" is broad and, having regard
to the inclusive definition of the termin subsection 6(1), it
is considered wi de enough to cover certain docunents or
instrunents other than bills of exchange and prom ssory notes
e. g. eurobonds and euronotes.

What "i ssue" of debentures neans

8. The ternms of section 128F require that, provided all the
other tests are satisfied, an exenption certificate can only be
i ssued to a resident conpany that issues debentures. As the
term"issue" is not defined for the purposes of the w thhol ding
tax provisions (viz. D vision 11A of Part 3 of the Act), its
ordi nary neani ng nust be adopted. In discussing an agreenent to
i ssue debentures in Levy v. Abercorris Slate and Sl ab Conpany
(1887) 37 Ch 260, Chitty J of the Chancery Division stated at

p. 264 :

"issued' is not atechnical term it is a nmercantile term
wel | understood; 'issue' here neans the delivery over by
the conpany to the person who has the charge".

9. The ordi nary neanlng of the word "issue" according to the
thquarle Dictionary is "to put out; deliver for use, sale,
etc.; put into circulation". To put out or deliver debentures

to subscribers in an offshore market, is to "issue" the
debentures for the purposes of paragraph 128F(1)(b) of the Act.

Doctrine of undiscl osed principal

10. I n cases involving an undi scl osed princi pal, an agent nay
del i ver debentures to, and contract with, investors in an

of fshore market wi thout disclosing that it is acting for an
Australian principal. |In determ ning whether in so doing the
agent's acts are its own or the principal's, it is necessary to
consi der the relationship between principal and agent havi ng
regard to the agency agreenent and to agency | aw.
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11. The agency | aw doctrine of undisclosed principal states
that generally in these circunstances the principal can sue and
be sued in its own nanme on a contract entered into on its behalf
by an agent so long as the agent was acting within the scope of
its actual authority or (perhaps) within the authority usually
confided to an agent of that character (Bowstead on Agency, 15th
ed., p312 and Fridman's Law of Agency 5th ed. pp.221-229). In
ot her words, provided the agent has actual or (perhaps) usual
authority and the principal's rights to sue and be sued are not
i nconsistent with the terns of the contract, the actions of the
agent are considered to be those of the principal. Evidence
must be able to be introduced to prove the existence of, and
identify the undi sclosed principal, so as to enable the
principal to sue or be made liable. The principal nust also be
able to denonstrate that investors did not contract with the
agent for reasons personal to the agent to the exclusion of the
princi pal or anyone el se.

Bills of exchange - definition

12. "Bill of exchange" is defined in subsection 8(1) of the
Bills of Exchange Act 1909 as:

"an uncondi tional order in witing, addressed by one
person to another, signed by the person giving it,
requiring the person to whomit is addressed to pay on
demand, or at a fixed and determ nable future tinme, a sum
certain in noney to or to the order of a specified

person, or to bearer”.

Pronmi ssory note - definition

13. "Prom ssory note" is defined in subsection 89(1) of the
Bills of Exchange Act as:

"an unconditional promse in witing made by one person to
anot her, signed by the nmaker, engaging to pay, on denand
or at a fixed or determnable future tine, a sumcertain
in noney, to or to the order of a specified person, or to
bearer™.

Bills of exchange and prom ssory notes

14. In respect of bills of exchange and prom ssory notes, the
Courts have consistently held that a person who puts his or her
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name to a bill becones personally |iable unless he or she states
upon its face that he or she subscribes it for another or by
procuration of another (WIson v. Joshua (1867) 6 S.C.R (N.S. W)
319; English, Scottish & Australian Chartered Bank v. Gunn
(1871) 10 SCR (N.S.W) 244; Inperial Land Building & Deposit Co.
v. Melvey (1889) 6 WN. (N.S.W) 14).

15. The law relating to bills of exchange is now codified in
the Bills of Exchange Act which applies equally to bills and
prom ssory notes - section 95. Both sections 8 and 89 of the
Bills of Exchange Act (which define a bill of exchange and a
prom ssory note respectively) require that the bill or note be
signed by the maker. The requirenent that the bill or note be
signed by the naker or issuer is enphasised further in section
28 which provides that a person is not liable on a bill or note
if he or she has not signed it as drawer, indorser or acceptor.
Al t hough a bill or note may be signed by an agent on behal f of
the principal, the agent is personally |iable unless "he adds
words to his signature indicating that he signs for or on behalf
of a principal, or in a representative capacity"(section 31).

RULI NG

16. Debentures may be issued by a non-resident agent on behal f
of an undi scl osed Australian principal in either of two forns :

(a) debentures issued by way of bills of exchange or
prom ssory notes;

(b) ot her debentures.

Debent ures issued by way of bills of exchange or promn ssory
not es.

17. In this situation, the non-resident agent woul d be
considered by this Ofice to be acting on its own behal f unl ess
the agent disclosed on the face of the note or bill that it was
issuing the note or bill on behalf of the Australian conpany
(the principal). Unless such disclosure is nmade, the Australian
conpany woul d not be considered to have issued the debentures in
ternms of paragraph 128F(1)(b) and a w t hhol di ng tax exenption
certificate would not be issued (refer Exanple 1 in paragraphs
23 to 26).

Debentures other than bills of exchange or prom ssory notes.

18. In this situation, provided that

(a) the non-resident agent has actual or (perhaps) usual
authority to put out or deliver the debentures to
i nvestors;
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(b) the principal's rights to sue and be sued are not
i nconsistent wwth the terns of the contract issuing
t he debentures; and

(c) evi dence that the non-resident is acting as an agent
and within the scope of its authority is supplied to
this Ofice wwth the application for an exenption
certificate,

the actions of the agent would be considered by this Ofice to
be those of the Australian conpany (the principal). The

Austral ian conpany woul d be considered in these circunstances to
have i ssued the debenture in terns of paragraph 128F(1)(b) and a
wi t hhol di ng tax exenption certificate may be issued.

19. The evi dence necessary to prove that the non-resident
agent has authority to issue the debentures for the purposes of
par agraph 18 incl udes:

- an agency agreenent between agent and princi pal
specifically authorising the agent to issue the
debentures; or

- in the case of a related conpany acting as overseas
agent, mnutes of the Australian conpany's neetings and
copi es of correspondence between the Australian conpany
and the non-resident agent containing specific
reference to the agent's authority to issue the
debentures; or

- in the case of an unrel ated conpany acting as overseas
agent (for exanple, the overseas branch of an
Austral i an bank) evidence of comrunication between the
Australian conpany and the non-resident agent
aut horising the agent to issue the debentures.

20. Taxation officers nust exercise care in ensuring that the
undi scl osed agency does not disguise what is in essence a group
| oan from a non-resident conpany to a rel ated Australian conpany
in the expectation that the non-resident conpany will be able to
rai se funds, for exanple, by way of public distribution of its
debentures. In this case, the purported issue of debentures
shoul d be chall enged as a sham and a wi thhol di ng tax exenption
certificate not issued.

21. Care nust al so be exercised to ensure that the overseas
conpany is in fact acting as an agent rather than acting on its
own behal f. In a situation where liability to pay interest

under the debentures may in sone circunstances be assuned by the
overseas conpany, no agency relationship is considered to exist.
In addition, if, at some tine in the future, the overseas
conpany assunes liability for the paynent of interest on the
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debentures, the exenption given by section 128F woul d not extend
to interest paid on the debentures by the overseas conpany. The
exenption is limted to interest paid by an Australian resident
conpany on debentures issued by that conpany. An exenption
certificate under section 128F woul d therefore not be issued
(refer Exanple 2 in paragraphs 27 and 28)

Subsection 128F(6).

22. This Ruling does not apply to the type of situation dealt
with in subsection 128F(6), that is, where an offshore loan is
rai sed by a non-resident subsidiary on behalf of an Australian
parent conpany. |In that case, the legislation requires that the
non-resi dent borrow ng subsidiary nust be wholly owned and
controlled by the Australian resident conpany and that the only
busi ness of the subsidiary is the borrow ng of noney and the

| endi ng of that noney to its parent conpany on terns that do not
result in a profit to the subsidiary. |In those circunstances,
the | egislation envisages that the non-resident subsidiary,
bei ng the borrower and issuer of the debentures, wll act inits
own right as principal and will enter into a separate | oan
agreenent with the Australian parent conpany to on-lend to it

t he borrowed funds.

Exanple 1
23. An Australian conpany proposed to raise funds in the

comerci al paper market of the United States of Anmerica (the
"USA") by issuing prom ssory notes through its better known U. S
parent conpany. |n essence, it proposed to issue debentures by
way of prom ssory notes. |In order to reduce adm nistration
costs and to gain greater investor acceptance in the USA through
the use of the parent conpany's nanme, the Australian conpany
intended to issue the notes in the nane of, and as part of, a

| arger issue of notes by the US parent conpany. The Australian
conpany's borrow ng conponent was to be indistinguishable from
that larger issue. The loan was to be raised in U S. dollars |,
all notes were to be issued outside Australia and all interest
on the notes was to be paid to investors who were outside
Australi a.

24. The agency agreenent provided that the agent would issue
the notes as agent for, and for the benefit of, the principal
and that the principal would be |liable on any debt issued by the
agent during the termof the agreenent.

25. The question which arose was whether, all the other

requi renments of section 128F being satisfied, a w thhol ding tax
exenption certificate could be issued in respect of interest
payabl e on the notes given that the U S. agent did not disclose
to note subscribers that it was issuing the notes on behal f of
the Australian principal. The central question was whether in
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the circunstances it could be said that the notes were issued by
the Australian resident conpany and therefore satisfied the
requi renents of paragraph 128F(1)(b).

Resul t :

26. The conpany was advi sed that unless its existence was

di scl osed to note subscribers on the face of the notes, it could
not be said that the Australian conpany rather than its U S
agent issued the notes, and therefore no w thhol ding tax
exenption certificate was issued in respect of the interest
payabl e on the notes.

Exanple 2
27. An Australian conpany applied for an interest w thhol ding

tax exenption certificate under section 128F in respect of

i nterest payable on certificates of deposit which it had issued
outside Australia through a related U K conpany. Because of
percei ved reluctance on the part of overseas investors to invest
in the |l ess known Australian conpany, the U K conpany did not
di sclose to investors that it was acting on behalf of the
Australian conpany. By the ternms of the debentures, the U K
conpany was liable to pay interest on the debentures and to
repay the deposit. The arrangenent between the conpani es was
that the paynent of interest and the repaynent of the deposits
woul d actually be made by the Australian conpany but if it
defaulted, the U K conpany would be |iable to nmake these
payment s.

Resul t :

28. In issuing the debentures in the overseas nmarket, the U K
conpany was considered to be not acting as an agent for the
Australian conpany but rather to be acting on its own behal f.

No interest w thholding tax exenption certificate was issued to
the Australian conpany in respect of the interest payable on the
deposits.
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