PGBR 2005/2 - Energy grants: off-road credits for
mining operations

This cover sheet is provided for information only. It does not form part of PGBR 2005/2 -

Energy grants: off-road credits for mining operations

This document has changed over time. This is a consolidated version of the ruling which was
published on 19 October 2011



Product Grant and Benefit Ruling

PGBR 2005/2

FOI status: may be released Page 1 of 97

Product Grant and Benefit Ruling
Energy grants: off-road credits for mining

operations
Contents Para Preamble
What this Ruling is about 1 The number, subject heading, What this Ruling is about (including Class

Date of Effect 5 of person/arrangement section), Date of effect, and Ruling parts of this
document are a ‘public ruling’ for the purposes of Part IVAAA of the

Previous Rulings 7 Taxation Administration Act 1953 and are legally binding on the

Commissioner. Product Grant and Benefit Ruling PGBR 2003/1 explains

Background 8 when a Ruling is a ‘public ruling’ and how it is binding on the Commissioner.

Ruling 28 [Note: This is a consolidated version of this document. Refer to the Tax
Explanation 66 Office Legal Database (http://law.ato.gov.au) to check its currency and to

. . view the details of all changes.
Detailed contents list 502 ges.]

What this Ruling is about

1. This Ruling explains the off-road credit entitlements for mining
operations under the Energy Grants (Credits) Scheme Act 2003 (the
EGCS Act). In particular, the ruling explains:

° the meaning of each of the activities in the definition of
‘mining operations’ in Subdivision B of Division 3 of
Part 2 of the EGCS Act;

. the interpretation of the phrase ‘in mining operations’;

) the exclusion of certain substances from the definition
of ‘minerals’ in section 20;

° the interpretation of the ‘solely’ requirement in the
definition of ‘mining operations’;

. the meaning of ‘at the place’ where a mining operation
is carried on; and

. the effect of the exclusion in subsection 53(2) of diesel
fuel purchased for the purpose of propelling any
vehicle on a public road.

2. This Ruling does not deal with the entitlement provisions for
on-road credits under Part 3 of the EGCS Act.

3. Unless otherwise stated, all legislative references in this Ruling
are to the EGCS Act, and all references to the EGCS Regulations are to
the Energy Grants (Credits) Scheme Regulations 2003.
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Class of person

4. This Ruling applies to the class of persons who purchase or
import into Australia, off-road diesel fuel for use in mining operations
as defined in section 11 of the EGCS Act.

Date of effect

5. This Ruling applies from 1 July 2003.* However, the Ruling
does not apply to claimants to the extent that it conflicts with the
terms of settlement of a dispute agreed to before the date of issue of
the Ruling (see paragraphs 39 and 40 of Product Grant and Benefit
Ruling PGBR 2003/1).

6. This Ruling does not apply to a person to the extent that it
conflicts with another public or private ruling, if that other ruling
provides a greater benefit, in respect of a claim period, under the
Product Grants and Benefits Administration Act 2000 (PGBA Act). In
instances involving conflicting rulings for the same entity in respect of
the same claim period in relation to the same arrangement, there is
only one application of the binding ruling provisions and that is the
one which provides the person with the highest amount of grant or
benefit.?

Previous Rulings

7. This Ruling replaces Product Grants and Benefit Ruling
PGBR 2003/3 which was withdrawn on and from the issue date of this
Ruling.

Background

8. The purpose of the Energy Grants (Credits) Scheme? is to
provide active encouragement for the move to the use of cleaner fuels.*

! The commencement of the EGCS Act, other than sections 1 and 2, is dependent on
determinations made under section 7 of the Motor Vehicle Standards Act 1989 in
relation to emission standards and the adoption of specified technical requirements
relating to motor vehicle standards — subsection 2(3) of the EGCS Act. On
20 December 1999, the Minister for Transport and Regional Services made a
Determination on National Standards for Road Vehicles. The Determination gives
effect to the standards specified in the EGCS Act. The EGCS Act in its entirety
commenced on 1 July 2003.

2 Subsection 24D(3) of the PGBA Act; PGBR 2003/1 and PGBR 2003/2.

% In this Ruling we refer to the scheme established under the EGCS Act as the
Energy Grants (Credits) Scheme.

4 Section 3A. In the case of diesel fuel, the Government intends to restrict
entitlements available under the Energy Grants (Credits) Scheme to ultra low
sulphur diesel for purchases from 1 January 2006 — subsection 3A(2).
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9. A person who purchases or imports into Australia® diesel fuel
for use in certain eligible off-road activities may be entitled to an
off-road credit under the off-road credit entittlement provisions of the
EGCS Act.® A person who is entitled to an off-road credit is entitled to
an energy grant under the Energy Grants (Credits) Scheme.’

10. The legislation enabling payment of the grant is contained in
the EGCS Act and the PGBA Act. The EGCS Act contains the
entitlement provisions of the scheme and the PGBA Act contains the
administrative provisions for the scheme. Section 8 of the PGBA Act
sets out the grants and benefits that are covered by that Act. It lists at
Item 3 ‘energy grants’ as a grant that is payable and the EGCS Act as
the entitlement Act under which that grant is payable.

11. The Energy Grants (Credits) Scheme was introduced on

1 July 2003 to replace the entitlement provisions of the Diesel Fuel
Rebate (off-road) Scheme (the previous off-road scheme)
administered under the Customs Act 1901 (Customs Act) and the
Excise Act 1901 (Excise Act) and the Diesel and Alternative Fuels
Grants Scheme (the previous on-road scheme) with a single
entittement.® The previous off-road scheme and the previous on-road
scheme ceased on 1 July 2003.

12. Schedule 7 of the Energy Grants (Credits) Scheme
(Consequential Amendments) Act 2003 extends the application of the
EGCS Act to cover off-road diesel fuel purchased or imported into
Australia from 1 July 2000 to 30 June 2003 inclusive, provided certain
conditions are met. Transitional arrangements for the previous off-
road scheme and previous on-road scheme provided limited
extension of those schemes in relation to fuel purchased prior to

1 July 2003.°

13. The Energy Grants (Credits) Scheme is a self-assessment
scheme that requires a person to provide to the Australian Taxation
Office (Tax Office) sufficient information for the grant to be paid. If a
grant is paid for diesel fuel purchased for use or that is used in an
activity that is not eligible, the Tax Office will amend the original
assessment of the energy grant payable, recover the grant and may
impose a penalty and/or General Interest Charge (GIC).*

14. The Tax Office may also undertake an audit to verify

information provided by a person in relation to a claim for the grant.*!

® The term ‘import into Australia’ is defined in section 4. ‘Australia’ is defined in
section 4 as not including the external Territories.

® Subsection 53(1).

’ Subsection 56(1).

8 Explanatory Memorandum to the Energy Grants (Credits) Scheme Bill 2003,
page 3.

? Item 25, Schedule 3 and Item 18, Schedule 4 of the Energy Grants (Credits)
Scheme (Consequential Amendments) Act 2003.

10 Section 55 of the EGCS Act: section 20 of the PGBA Act: section 284-75 of
Schedule 1 to the Taxation Administration Act 1953 (TAA 1953) and section 35 of
the PGBA Act.

' Sections 27, 42 to 45A and 48 of the PGBA Act.



Product Grant and Benefit Ruling

PGBR 2005/2

Page 4 of 97 FOI status: may be released

15. The Energy Grants (Credits) Scheme provides for both
off-road credits and on-road credits payable in the form of an energy
grant. There are separate eligibility criteria for off-road credits and for
on-road credits. The Energy Grants (Credits) Scheme provides for
off-road credits for diesel fuel that is purchased or imported into
Australia for use in certain specified off-road uses.

16. Under the off-road credits scheme, a person is entitled to an
off-road credit (and therefore, an energy grant)'? if they purchase
off-road diesel fuel for use:

° in mining operations (otherwise than for the purpose of
propelling any vehicle on a public road);™

° in primary production, (agriculture, forestry or fishing
operations),™* (otherwise than for the purpose of
propelling a road vehicle on a public road);*®

° in rail transport (otherwise than for the purpose of
propelling a road vehicle on a public road) in the
course of carrying on an enterprise;*

° in marine transport in the course of carrying on an
enterprise;*’

. at residential premises to generate electricity for use in
certain specified activities;*®

° at particular premises to generate electricity for use in
the course of carrying on at those premises an
enterprise that does not have at those premises ready
access to a commercial supply of electricity and that
has, as its principal purpose, the retail sale of goods or
services (other than electricity) or the provision of
hospitality;*°

° at hospitals, nursing homes or other institutions
providing medical or nursing care;*

° at a home for aged persons;** or

. in specific industrial uses.?

17. This Ruling addresses the category of mining operations.

12 Subject to the registration requirements being met.
13 Subsection 53(2).

4 Section 21.

!5 Subsection 53(2).

16 Subsection 53(3).

" Subsection 53(3).

'8 paragraph 53(4)(b).

19 paragraph 53(4)(a).

2 paragraph 53(4)(c).

2 Paragraph 53(4)(d).

22 Subsections 53(5) and 53(6).



Product Grant and Benefit Ruling

PGBR 2005/2

FOI status: may be released Page 5 of 97

18. Many of the terms and expressions defined in Division 3 of
Part 2% of the EGCS Act are identical to those in the previous off-road
scheme. Where the Courts or the Administrative Appeals Tribunal (the
AAT) have considered or made decisions about those expressions or
definitions in the previous off-road scheme, those considerations or
decisions have been taken into account in forming our views on the
operation of the off-road credits scheme under the Energy Grants
(Credits) Scheme.?*

19. Similar to the previous off-road scheme, the Energy Grants
(Credits) Scheme is a beneficial scheme that confers benefits on
persons that undertake certain activities. We take the view that, as for
the previous off-road scheme, the entitlement provisions of the
Scheme are intended to be read in a practical, commonsense
manner.®

20. In Abbott Point Bulk Coal Pty Ltd & Anor v. Collector of
Customs (Abbott Point),?® Ryan and Cooper JJ stated:

Whether an activity falls within the definition of ‘mining operations’ as
defined in s 164(7) of the Customs Act is a question of fact. So too is the
question of when recovery is complete. In each case a commonsense
and commercial approach has to be taken to the question having regard
to the evident purpose of the legislation, to make rebates avallable to
promote the exploitation of mineral deposits in Australia.?’

21. In Australian National Railways Commission v. Collector of
Customs (SA)?® (ANR) Davies J stated:

Although the diesel fuel rebate provisions use simple language, they
are intended to be applied in a practical, common sense manner to
commercial operations.*

22. We consider that the views expressed by Ryan and Cooper JJ
in Abbott Point and by Davies J in ANR are equally applicable to the
provisions of the off-road credits scheme.

% This Division sets out the definitions that are used only in the off-road credits Part
of the EGCS Act (Part 4).
4 The basis of the position was stated by Kirby P in Public Service Association of
NSW v. Industrial Commission of NSW (1985) 1 NSWLR 627 at page 640: ‘There
is a presumption, useful in statutory interpretation, that where a provision of
legislation has been passed upon by authoritative decisions of the courts and is
later re-enacted, Parliament can be taken, in the absence of a clear intention to the
contrary, to know and accept the interpretations given to the legislation.’

% Re Central Norseman Gold Corporation Limited and Collector of Customs,
Western Australia AAT No. W84/118; (1985) 8 ALN N288.
% Abbott Point Bulk Coal Pty Ltd & Anor v. Collector of Customs (1992) 35 FCR 371,
(1992) 15 AAR 365.

2" Abbott Point Bulk Coal Pty Ltd & Anor v. Collector of Customs (1992) 35 FCR 371
at page 378; (1992) 15 AAR 365 at page 372.
8 pustralian National Railways Commission v. Collector of Customs (1985) 8 FCR
264; (1985) 69 ALR 367.

2 pustralian National Railways Commission v. Collector of Customs (1985) 8 FCR
264 at page 270; (1985) 69 ALR 367 at page 372.
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23. Where there is doubt as to the meaning and application of the
qualifying provisions, we take the view that they are to be liberally
construed unless the text or context requires a narrow construction.*

The definition of mining operations

24. The activities that fall within the definition of mining operations
in Subdivision B of Division 3 of Part 2 of the EGCS Act are
essentially the same (except for minor changes) as those that were
eligible for a diesel fuel rebate for mining operations under the
previous off-road scheme.®

25. However, the definition of mining operations in the EGCS Act
is structured differently from the definition under the previous off-road
scheme. The restructured definition ensures that activities, that were
previously set out in paragraphs 164(7)(c) to 164(7)(w) of the
definition of ‘mining operations’ in the Customs Act, are included
under headings for groupings of similar eligible activities.

26. These are listed in paragraphs 11(1)(c) to 11(2)(i) of the
EGCS Act and are:

. mining transport activity;

. mining rehabilitation activity;
. mining water activity;

. mining construction activity;
. mining waste activity;

. mining vehicle activity; and
. sundry mining activity.

Each of these is in turn defined in Subdivision B of Division 3 of Part 2
of the ECGS Act.

27. In this Ruling, unless otherwise stated:
o a reference to:
o a grant is a reference to an energy grant for an

off-road credit;

. fuel or diesel fuel is a reference to off-road
diesel fuel as defined in section 4;

% See Re Riviera Nautic Pty Ltd and Federal Commissioner of Taxation [2002] AATA
657, 5 August 2002 at paragraphs 46 to 50; (2002) 68 ALD 581 at pages 592-593.
See also Re Brymay Forests Pty. Limited and Collector of Customs Victoria No.
V85/305 AAT No. 2496; (1985) 9 ALN N177; Collector of Customs v. Cliffs Robe
River Iron Associates (1985) 7 FCR 271, (1985) 7 ALN N269a; Re Central
Norseman Gold Corporation Limited and Collector of Customs, Western Australia
AAT No. W84/118; (1985) 8 ALN N288; and, Re Tas Island Shipping Pty Ltd and
Collector of Customs (1989) 11 AAR 121.

i Explanatory Memorandum to the Energy Grants (Credits) Scheme Bill 2003,
page 3.
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. the off-road credits scheme is a reference to the
off-road credit entitlement provisions under
Part 4 of the ECGS Act;*

o the on-road credits scheme is a reference to the
entitlement provisions under Part 3 of the
ECGS Act;

o purchase in relation to diesel fuel includes

purchase or import into Australia;

o an eligible activity or activities is a reference to
a use that qualifies;

o the subsection 53(2) mining operations
exclusion is a reference to the exclusion, in
subsection 53(2), from use in mining operations
of diesel fuel purchased for the purpose of
propelling any vehicle on a public road; and

o a paragraph 11(1)(a) or 11(1)(b) mining
operation is a reference to a mining operation
referred to in paragraph (a) or (b) of the
definition of that expression in subsection 11(1).

. it is assumed that the requirement to be registered
under section 9 of the PGBA Act is met; and

. this Ruling applies to partnerships and unincorporated
associations as if they were a person.**

Ruling

General requirements of the off-road credits scheme

28. A person is entitled to an off-road credit under the off-road
credits scheme if:

. the applicant for the grant is registered with the Tax
Office for entitlement to an energy grant when it makes
a claim (subsection 52(1));

° the threshold provision in subsection 53(1) applies and
at least one of the eligibility provisions in
subsections 53(2) to 53(7) is satisfied; and

%2 The note to Part 4 of the EGCS Act provides that the credits concerned in Part 4
relate predominantly to off-road activities although in some cases arise for on-road
activities. For the purposes of this Ruling, a reference to the entitlements in Part 4
is only in respect of entitlements for off-road credits under that Part.

% Section 51 and 52 of the PGBA Act. In respect of partnerships, a partner may
apply for a private ruling on the partnership’s behalf (Product Grant and Benefit
Ruling PGBR 2003/2 paragraph 21).
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° the activity/operation is not excluded by either the
general or specific provisions of the EGCS Act.

Threshold and eligibility requirements

29. Under section 53, a person satisfies the threshold and eligibility
provisions when they purchase diesel fuel on which customs duty or
excise duty has been paid, for a use that qualifies for an off-road credit.

Activities/operations excluded by the general off-road credits
scheme provisions

30. Regardless of whether the threshold and eligibility provisions
have been met, an energy grant is not payable if:

° the fuel is used for a purpose other than the eligible
use for which it was purchased, unless that other use
is also eligible for an off-road credit;

° the fuel is sold or otherwise disposed of;

° the fuel is lost (whether because of accident, theft or
any other reason) (section 55); or

° the fuel is used in an action which is one to which a
Subdivision of Division 1, Part 3 of the Environment
Protection and Biodiversity Conservation Act 1999,
applies (unless an approval required under that
Division was in operation) (section 55A).

31. A person cannot retain a grant paid on fuel that is subsequently
used in a manner that is not eligible for an off-road credit, or is sold, or
is otherwise disposed of, or is lost or is used in an action that is
excluded under section 55A of the ECGS Act. In these circumstances
the grant is recoverable under section 20 of the PGBA Act and

section 255-5 of Schedule 1 to the Taxation Administration Act 1953
(TAA 1953).

32. Grants will not be paid in respect of diesel fuel purchased
three or more years prior to an application for the grant being
received by the Tax Office.®*

Entitlement to off-road credits for fuel purchased for use ‘in
mining’ operations

33. Under subsection 56(1) a person who is entitled to an off-road
credit is thereby entitled to an energy grant.

34. Under subsection 53(2) a person is entitled to an off-road credit
if they purchase diesel fuel for use in mining operations (otherwise than
for the purpose of propelling any vehicle on a public road).

3 Paragraph 15(2)(e) of the PGBA Act.
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35. In the context of the phrase ‘in mining operations’, if an activity
takes place ‘in the course of’ mining operations, it takes place ‘in’
mining operations.

36. The use of the expressions, ‘means’, ‘includes’ and ‘does not
include’ in the definition of ‘mining operations’ in section 11 means
that paragraphs 11(1)(c) to 11(1)(i) does not limit paragraphs 11(1)(a)
and 11(1)(b). An activity that does not meet the specific requirements
of any of paragraphs 11(1)(c) to 11(1)(i) may still be an activity that
satisfies the requirements of either paragraph 11(1)(a) or 11(1)(b)
and, if not excluded by subsection 11(2), may be an eligible activity.

Apportionment of fuel

37. Where some of the fuel purchased is for a use that qualifies
and some is not, claims can only be made in relation to that portion of
the fuel that is for a use that qualifies. An apportionment will be
necessary to ensure that a claim for the grant is made only in respect
of the amount of diesel fuel that is purchased for a use that qualifies.

Status of contractors and subcontractors

38. A contractor or sub-contractor is entitled to an off-road credit
and, therefore, an energy grant, provided they purchase fuel for use
in an eligible activity, under the definition of ‘mining operations’.
However, a contractor or a subcontractor is not entitled to an off-road
credit for diesel fuel purchased for use in the activity that relates to:

. the generation or provision of electricity solely for a
mining town (paragraph 18(d)); and

. the use of off-road diesel fuel at residential premises in
the provision of food and drink, lighting, heating, air
conditioning, hot water or similar amenities or the
meeting of other domestic requirements of the
residents of the premises (paragraph 18(e)).

Activities that are mining operations
Exploration or prospecting

39. A person is entitled to an off-road credit if they purchase
diesel fuel for use in the exploration or prospecting for minerals.

40. The phrase ‘exploration or prospecting’ means the systematic
search for mineral deposits, and the subsequent determination of the
extent of those deposits as part of establishing the commercial
viability of mining.



Product Grant and Benefit Ruling

PGBR 2005/2

Page 10 of 97 FOI status: may be released

‘Removal of overburden’ and ‘other activities undertaken in the
preparation of a site’

41. A person is entitled to an off-road credit if they purchase
diesel fuel for use in the removal of overburden and in other activities
undertaken in the preparation of a site to enable mining for minerals
to commence.

42. The phrase ‘removal of overburden’ means land clearing,
removal of vegetation, and the removal and stockpiling of topsoil. It
extends to the removal, whether by digging or blasting, of surface
waste or worthless rock overlying a mineral deposit, in order to
expose and mine the deposit.

43. The phrase ‘other activities undertaken in the preparation of a
site to enable mining for minerals to commence’ is taken to mean any
activity that is undertaken in preparing a site to enable mining for
minerals to commence.

Mining for minerals

44, A person is entitled to an off-road credit if they purchase
diesel fuel for use in operations for the recovery of minerals being
mining for those minerals, including the recovery of salts by
evaporation.

45, Mining is the action, process or industry of extracting minerals
or ores bearing minerals from a mine or mines.* It does not include
the synthetic production or manufacture of substances that are
minerals.

Beneficiation

46. A person is entitled to an off-road credit if they purchase
diesel fuel for use in operations for the recovery of minerals being the
beneficiation of those minerals or of ores bearing those minerals.

47. Beneficiation is a technical term applicable to a range of
processes undertaken in the mining or metallurgical industries. It is
used to describe a treatment to improve, upgrade or concentrate the
guality of mineral bearing ore up to, but not including, the refining or
final pyrometallurgical or hydrometallurgical process whereby metal is
produced.

48. It is clear that ‘beneficiation’ is distinct from refining to produce
metal, or the process of manufacturing, or a process, which results in
the destruction of a recovered mineral.

% The Macquarie Dictionary, 2001, rev. 3" edn, The Macquarie Library Pty Ltd, NSW.
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Activities included as ‘mining operations’
Solely

49, Some activities included in the definition of mining operations
must be solely for a particular purpose.*®

50. We take the view that the provisions that contain the solely
requirement should not be interpreted so narrowly as to prevent their
application in a practical and commonsense manner.

51. We consider that where a person who carries on a

paragraph 11(1)(a) or (11)(1)(b) mining operation purchases diesel
fuel for use in a number of activities, an apportionment can be made
as to its intended use in the different activities.®” If a portion of the
fuel is purchased for use in a qualifying activity that has the solely
requirement, an entitlement to an off-road credit arises for the portion
of the fuel that is purchased for use in the activity that qualifies as a
mining operation.

At the place where a paragraph 11(1)(a) or 11(1)(b) mining
operation is carried on

52. The place where a paragraph 11(1)(a) or 11(1)(b) mining
operation is carried on includes the whole of the area, site or land
legally occupied for the purposes of the activities mentioned in those
paragraphs.

Mining transport activity

53. A person is entitled to an off-road credit if they purchase
diesel fuel for use in a mining transport activity.

Mining rehabilitation activity

54. A person is entitled to an off-road credit if they purchase
diesel fuel for use in a mining rehabilitation activity.

Mining water activity

55. A person is entitled to an off-road credit if they purchase
diesel fuel for use in a mining water activity.

% The word solely is used in paragraphs 14(a), 14(b) and 14(c) in the definition of
‘mining water activity’, paragraph 15(e) in the definition of ‘mining construction
activity’, paragraph 17(b) and 17(c) of the definition of ‘mining vehicle activity’, and
in paragraph 18(d) of the definition of ‘sundry mining activity'.

370r, in relation to the activities mentioned in paragraphs 14(a), 14(b), 14(c), 15(e),
17(b) and 17(c), by a contractor contracted by that person.
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Mining construction activity

56. A person is entitled to an off-road credit if they purchase
diesel fuel for use in a mining construction activity.

Mining waste activity

57. A person is entitled to an off-road credit if they purchase
diesel fuel for use in a mining waste activity.

Mining vehicle activity

58. A person is entitled to an off-road credit if they purchase
diesel fuel for use in a mining vehicle activity.

Sundry mining activity

59. A person is entitled to an off-road credit if they purchase
diesel fuel for use in a sundry mining activity.

Use of diesel fuel ‘at’ residential premises

60. In the context of the phrase ‘at residential premises’ in
paragraph 18(e), if diesel fuel is used in plant or equipment that is
reasonably identified with those premises then the diesel fuel is for a
use that qualifies. We consider that plant or equipment is reasonably
identified with the residential premises if it is appurtenant to, and
coherent with, the premises sufficient for it to be said that it ‘belongs’
to those premises.

Activities excluded from mining operations

61. A person is not entitled to an off-road credit if they purchase
diesel fuel for use in an activity that is excluded from the definition of
‘mining operations’ by subsection 11(2).

62. The exclusions relate to:
@) certain quarrying or dredging operations; or

(b) the use of vehicles not exceeding 3.5 tonnes gross
vehicle mass, other than certain vehicles; or

(©) the transport of people, equipment or goods to or from
a place, or a place adjacent to that place, where a
mining operation as defined in paragraph 11(1) is or is
to be carried on, with certain exceptions.
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The exclusion from the qualifying use ‘in mining operations’ of
diesel fuel purchased for use in propelling any vehicle on a
public road

63. A person is not entitled to an off-road credit under the
qualifying activity of mining operations for diesel fuel purchased for
use in propelling any vehicle on a public road.

Meaning of ‘public road’
Roads that are public roads

64. For the purposes of the subsection 53(2) mining operations
exclusion, we consider that a road is a public road if:

o it is opened, declared or dedicated as a public road
under a statute;

o it is vested in a government authority having statutory
responsibility for the control and management of public
road infrastructure; or

. it is dedicated as a public road at common law.

Roads that are not public roads

65. We consider that the following are not public roads for the
purposes of the subsection 53(2) mining operations exclusion:

o a road constructed or maintained under a statutory
regime by a public authority that is not an authority
responsible for the provision of road transport
infrastructure, in circumstances where the statutory
regime provides that public use of, or access to, the
road is subordinate to the primary objects of the
statutory regime;

. a road that has not been dedicated as a public road
over privately owned land; and

. a road that is a private access road for use in a
paragraph 11(1)(a) or 11(1)(b) mining operation.®

% However, the transport of people, equipment to or goods from a place, or a place
adjacent to that place, where a paragraph 11(1)(a) or 11(1)(b) mining operation is
or is to be carried on may not be a qualifying activity because of the operation of
paragraph 11(2)(c).
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Explanation
66. For a person to be entitled to an off-road credit under the

off-road credits scheme:

° the applicant for the grant must be registered with the
Tax Office for entitlement to an energy grant when it
makes a claim;*

° the threshold provision must apply and at least one of
the eligibility provisions must be satisfied; and

° the activity/operation must not be excluded by either
the general or specific provisions of the EGCS Act.

General requirements of the off-road credits scheme
Requirement for registration

67. A person must be registered for energy grants before they can
make a claim. Section 9 of the PGBA Act sets out the requirements
that have to be met for a person to be registered for energy grants.
The specific requirement for registration for an energy grant is that
the person notifies the Commissioner that they are purchasing fuel for
use or uses that will entitle them to a grant once they are registered.

The threshold and eligibility provisions

68. Under section 53, a person satisfies the threshold and
eligibility provisions if they purchase diesel fuel on which customs
duty or excise duty has been paid, for a use that qualifies for an off-
road credit. The question of whether diesel fuel has been purchased
for a use that qualifies is to be determined at the time the diesel fuel
is purchased.

69. Actual use may be evidence of its intended use, but does not
necessarily override clear evidence of contrary intention at the time of
purchase. Nevertheless, an off-road credit would still be available if
diesel fuel was purchased for use in an ineligible activity, and then
subsequently shown to be used in an eligible activity.

70. If the grant is paid on the basis of intended use, but the diesel
fuel is subsequently used in a manner that does not qualify, there is
no entitlement to the grant*® and it may be recovered.**

%9 Subsection 52(1).
40 section 55.
41 section 20 of the PGBA Act; section 255-5 of Schedule 1 to the TAA 1953.
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71. In some cases, bulk quantities of diesel fuel may be paid for
but only delivered as needed. This is referred to as ‘prepayment’.
Prepaid diesel fuel is deemed to have been purchased (and thus an
application for a grant can be made) when it is ascertained. This is
usually when the diesel fuel is delivered, collected, or stored
separately by the seller in such a manner that it can be clearly
identified as belonging to the purchaser.

Activities/operations excluded by the general off-road credits
scheme provisions

72. Regardless of whether the threshold and eligibility provisions
have been met, an energy grant is not payable if:

° the fuel is used for a purpose other than the eligible
use for which it was purchased, unless that other use
is also eligible for an off-road credit;

. the fuel is sold or otherwise disposed of; or

. the fuel is lost (whether because of accident, theft or
any other reason).*?

73. If grants are paid on diesel fuel that is subsequently used in a
manner that is not eligible for an off-road credit, is sold or otherwise
disposed of, or is lost, the person who received the grant must advise
the Tax Office of this in writing within 90 days, or such longer period
as the Commissioner allows.*® A person is not entitled to retain the
grants in these circumstances. The grants will be recovered by the
Tax Office following an amendment to the assessment of the grant
payable.*

74. Regardless of whether the threshold and eligibility provisions
have been met, an energy grant is not payable if fuel is used in an
action which is one to which a Subdivision of Division 1, Part 3 of the
Environment Protection and Biodiversity Conservation Act 1999
would apply (unless an approval required under that Division was in
operation).”® Accordingly, grants paid in respect of fuel purchased for
use in such an action will be recovered following an amendment to
the assessment of the grant payable.*®

*2 Section 55.

*® Section 27A of the PGBA Act.

44 Section 20 of the PGBA Act: section 255-5 of Schedule 1 to the TAA 1953,

“5 Section 55A. Examples of disqualifying activities would include unauthorised
actions that have a significant impact on the world heritage value of a World
Heritage property or a significant impact on a listed threatened species.

*® Section 20 of the PGBA Act; section 255-5 of Schedule 1 to the TAA 1953.
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75. A claim for a grant or benefit must be given to the Tax Office
within three years after the earliest purchase of the fuel during the
claim period. This means that grants will not be paid in respect of
diesel fuel that was purchased three or more years prior to an
application for the grant being received by the Tax Office.*’

76. Apart from the activities excluded by the general exclusions,
each category of qualifying use under the off-road credits scheme has
its own specific exclusions. The specific exclusions of activities from
the category of mining operations will be dealt with later in this Ruling.

Entitlement to off-road credits for fuel purchased for use ‘in
mining operations’

77. A person who is entitled to an off-road credit is thereby
entitled to an energy grant.*®

78. Subsection 53(1) contains the provision under which a person
is eligible for an off-road credit. That subsection states:

Subject to such conditions and restrictions as are specified in the
regulations, you are entitled to an off-road credit if you purchase or
import into Australia off-road diesel fuel for a use by you that
gualifies (see the following subsections).

79. A person is entitled to an off-road credit if they purchase
diesel fuel for use in mining operations (otherwise than for the
purpose of propelling any vehicle on a public road).*

80. The expression ‘mining operations’ is defined in section 11.

‘In” mining operations

81. In the context of the expression ‘in mining operations’ the use
of the word ‘in” has been determined by the AAT and courts to be
restrictive. In State Rail Authority (NSW) v. Collector of Customs the
full Federal Court found:

On its face, it appears the object of s.78A of the Act™ is to allow a
rebate in respect of fuel purchased for use ‘in mining operations’.
Usually the use of the term ‘in’ in this context is intended to be
restrictive (see, e.g., Robe River Mining Co. Pty Ltd v. Commissioner
of Taxation (1989) 21 FCR 1 at 12).>

*" paragraph 15(2)(e) of the PGBA Act. See also the Explanatory Memorandum to
the Energy Grants (Credits) Scheme (Consequential Amendments) Bill 2003
paragraph 3.14.

*8 Section 56.

9 Subsection 53(2).

%0 State Rail Authority (NSW) v. Collector of Customs (1991) 33 FCR 211; 14 AAR
307.

*In the quotation the AAT was referring to the Excise Act 1901.

%2 State Rail Authority (NSW) v. Collector of Customs (1991) 33 FCR 211 at page
214; 14 AAR 307 at paragraph 12.
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82. The Customs and Excise Legislation Amendment Bill 1995
further sought to narrow the entitlement to rebate to those engaged in
mainstream mining operations.>® The Bill amended the definition of
‘mining operations’ by removing the so called ‘sweeper clauses’. This
amendment removed any doubt that the rebate of duty in respect of
diesel fuel used ‘in mining operations’ was restricted to those
activities that fall fully within the definition of ‘mining operations’,
rather than in respect of activities that may be remotely connected
with ‘mining operations’.

83. In the context of the phrase ‘in mining operations’ in
subsection 53(2), the preposition ‘in’ means ‘in the course of or ‘in
the process or act of'. Therefore, if an activity takes place ‘in the
course of’ mining operations, it takes place ‘in’ mining operations.

84. In Chief Executive Officer of Customs v. WMC Resources Ltd
(as agent for East Spar Alliance),>* Nicholson J, stated:

The word ‘in’ as it appears in par (a) of the definition of ‘mining
operations’ is to be understood in this context as ‘inclusion within, or
occurrence during the course of'...

85. We consider that the following three criteria are relevant in
determining if an activity takes place ‘in the course of’ a mining
operation.” These are:

° a causal link exists —in other words, a certain activity is
functionally integrated with a mining operation, thereby
forming an essential part of it;

. a spatial link exists —meaning that an activity takes
place in an area set aside or occupied for a mining
operation; and

° a temporal link exists —the activity takes place in a
timely fashion, not prior to, or after the completion of,
the mining operation.

86. The relevance or weighting afforded to these criteria will vary
depending on the facts in each case.

3 Explanatory Memorandum to the Customs and Excise Legislation Amendment Bill
1995.

** Chief Executive Officer of Customs v. WMC Resources Ltd (as agent for East Spar
Alliance) (1998) 158 ALR 241 at page 259; (1998) 87 FCR 482 at page 501; see
also Re Wandoo Alliance Pty Ltd and Chief Executive Officer of Customs
[2001] AATA 801, paragraph 9; (2001) 34 AAR 98 at page 114. Note that the
wording of the mining eligibility provision ‘use in mining operations (otherwise than
for the purpose of propelling any vehicle on a public road)’ is unchanged from the
provision that existed in the previous off-road scheme.

*5 In Federal Commissioner of Taxation v. Payne [2001] HCA 3; (2001) 46 ATR 228;
2001 ATC 4027; (2001) 202 CLR 93; (2001) 177 ALR 270; (2001) 75 ALJR 442,
Chief Executive Officer of Customs v. WMC Resources Ltd (as agent for East Spar
Alliance) (1998) 87 FCR 482; (1998) 158 ALR 241; Re Wandoo Alliance Pty Ltd
and Chief Executive Officer of Customs [2001] AATA 801; (2001) 34 AAR 98,
amongst others, it was deemed pertinent to consider one or all of these factors
when determining whether an activity or activities were undertaken ‘in the course
of’ something.



Product Grant and Benefit Ruling

PGBR 2005/2

Page 18 of 97 FOI status: may be released

87. Accordingly, the meaning of ‘in mining operations’ is not
restricted to merely the physical act of removing minerals or ore
bearing minerals from the ground. In determining whether an activity
takes place ‘in the course of mining operations, the three criteria
above should be applied.

Apportionment of fuel

88. Where some of the fuel purchased is for a use that qualifies
and some not, claims can only be made in relation to that portion of
the fuel that is for a use that qualifies. An apportionment will be
necessary to ensure that a claim for the grant is made only in respect
of the amount of diesel fuel that is purchased for a use that qualifies.

89. An apportionment can be made on the basis of an intended
use even if precise quantification cannot be made at the time of
purchase.

90. There is judicial authority for this view. In Collector of Customs
v. Pozzolanic Enterprises Pty Limited,® in relation to the facts of that
case, the Court stated:

The fact that only a proportion of the fuel so purchased was intended
for that use and the fact that it might not be precisely quantified at
the point of sale does not take the purchase outside the rebate
provisions. So long as there is some means of establishing that a
proportion of the fuel is to be used for an exemgt purpose, the
precise quantification can await the actual use.”’

91. A number of the activities prescribed in the definition of
‘mining operations’ in Subdivision B of Division 3 of Part 2 of the
EGCS Act require a particular activity to be solely for a particular
purpose for it to qualify as an eligible activity (the solely requirement).
Paragraphs 208 to 241 of this Ruling discuss the solely requirement.

What is a mineral?

92. A central concept of the definition of ‘mining operations’ is the
recovery of minerals, being mining for minerals or the beneficiation of those
minerals. It is, therefore, relevant to look at the definition of ‘mineral’.

93. Section 20 defines ‘minerals’ as meaning:

minerals in any form, whether solid, liquid or gaseous and whether
organic or inorganic, except:

€)) sand, sandstone, soil, slate, clay (other than bentonite
or kaolin), basalt, granite, gravel or water; or

(b) limestone (other than agricultural use limestone).

%% Collector of Customs v. Pozzolanic Enterprises Pty Limited (1993) 43 FCR 280;
(1993) 115 ALR 1.

57 Collector of Customs v. Pozzolanic Enterprises Pty Limited (1993) 43 FCR 280 at
page 290; (1993) 115 ALR 1 at page 12.
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94. The Courts have taken the view that the term ‘minerals’ has,
in its ordinary meaning, the denotation of substances, which can be
won by mining.*® This denotation is reinforced by the central concept
of ‘mining operations’ being defined to mean, amongst other things,
the recovery of minerals by mining for those minerals and the
beneficiation of those minerals or of ores bearing those minerals.*®

95. The Macquarie Dictionary®® defines ‘mineral’ as ‘a substance
obtained by mining’. Therefore, a factor to be considered in
determining if a substance is a mineral is whether the extraction or
recovery process would correspond to the normal understanding of
the term ‘mining’.

96. The definition provided by section 20 adopts this ordinary
meaning of ‘minerals’. It then clarifies the meaning in respect of form
and chemical qualities — that is, a mineral can be solid, liquid or
gaseous and organic or inorganic — and restricts it by excluding the
substances listed in paragraphs 20(a) and 20(b).

The exclusion of certain substances

97. Paragraphs 20(a) and 20(b) exclude sand, sandstone, sail,
slate, clay (other than bentonite or kaolin), basalt, granite, gravel,
water and limestone (other than agricultural use limestone) from the
definition of minerals.

98. The exclusion of these substances from the definition of
‘minerals’ was introduced into the previous off-road scheme by the
Customs and Excise Legislation Amendment Act 1995 No. 87 of
1995. The explanatory memorandum stated:

The purpose of the amendment proposed in this item is to exclude
from eligibility for the payment of rebate diesel fuel for use in
extracting certain materials from the ground because they are
valuable as extracted, rather than for the purpose of recovering their
inherent mineral qualities. For example the use of diesel fuel in the
mining of sand for its use in concreting, rather than for the purpose
of extracting the minerals contained in the sand, is to be excluded
from eligibility for rebate.®*

99. The activities described in paragraphs 11(1)(a) to 11(1)(i),
when undertaken as part of a mining operation to recover a
substance excluded by paragraphs 20(a) or 20(b), are not eligible as
mining operations.

%8 As per the comments of Barwick CJ in Federal Commissioner of Taxation v.
Imperial Chemical Industries Australia (1972) 127 CLR 529 at page 567; (1972) 3
ATR 321 at page 326; 72 ATC 4213 at page 4219.

%9 Paragraph 11(1)(b). For discussion of the meaning of the term ‘mining for minerals’
see paragraphs 151 to 168 of this Ruling.

© The Macquarie Dictionary, 2001, rev. 3" edn, The Macquarie Library Pty Ltd,
NSW.

o Explanatory Memorandum to the Customs and Excise Legislation Amendment Bill
1995, Item 7, page 11.
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100.

However, where a substance excluded by paragraphs 20(a) or

20(b) is extracted from the ground as part of an operation to recover a
specific mineral, or minerals, that are contained within that substance
the activities may qualify as mining operations for the purposes of the
EGCS Act.®? Decisions of the Courts and the AAT are, in our view,
relevant to the interpretation of paragraphs 20(a) and 20(b).

101.

In Re Adelaide Brighton Cement Ltd and Chief Executive

Officer of Customs®® (Adelaide Brighton Cement), the AAT considered
whether the exclusion extended to limestone that was extracted for its
mineral contents and used in the manufacture of cement. In its
decision, the AAT stated:

102.

| have found that Adelaide Brighton Cement’s object in mining is not
limestone. Indeed, it discards some of the limestone as suitable only
for land rehabilitation. Its operations | have found are for the
recovery of calcite, alumina, silica and haematite. They are not for
the recovery of limestone. The fact that limestone does or may
contain those four minerals does not detract from this finding. The
section focuses on Adelaide Brighton Cement’s operations and on
what those operations are for. It does not focus on whether the
minerals sought by Adelaide Brighton Cement are found in limestone
and disentitle the company to a diesel fuel claim on that basis.*

The decision was affirmed by a three to two majority of the full

Federal Court.®® Tamberlin, Sackville and Finn JJ of the full Federal
Court held that it was open, on the facts, for the AAT to hold that the
extraction was for calcite, silica, alumina and haematite and
constituted mining operations. The majority said:

An operator may excavate limestone with a view to stockpiling and using or
marketing the product so excavated, for example for building purposes.
The operator may have little or no concern about the precise mineral
content of the limestone. In these circumstances, there can be little doubt
that the operations should be characterised as mining for limestone. This is
so notwithstanding that the particular limestone comprises a number of
identifiable mineral compounds. The operations would therefore be caught
by the exclusion in para (b) of the definition of ‘minerals’ in s 164(7) of the
Act®® and the diesel fuel rebate would not be payable.

An operator may, however, excavate limestone with a view to recovering
and using the particular mineral compounds found in the limestone.
Sometimes it may be quite clear that the operations are for the recovery of
one or more of the particular compounds. Other cases, for example when

%2 However, paragraph 11(2)(a) excludes from ‘mining operations’, quarrying or
dredging operations to the extent that the purpose of the operation is to obtain
materials for use in building, road making, land scaping, construction or similar
purposes. See paragraphs 437 to 441 of this Ruling for a discussion on this
exclusion.

%3 Re Adelaide Brighton Cement Ltd and Chief Executive Officer of Customs
[2002] AATA 688; (2002) 50 ATR 1123.

% Re Adelaide Brighton Cement Ltd and Chief Executive Officer of Customs
[2002] AATA 688; (2002) 50 ATR 1123 at paragraph 54.

% Chief Executive Officer of Customs v. Adelaide Brighton Cement Ltd
[2004] FCAFC 183.

% In the quotation, the Full Federal Court was referring to the Customs Act 1901.
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the operator claims to excavate limestone in order to utilise the particular
mineral compounds found in the ore body, as distinct from the limestone as
such, may present much more difficult questions of characterisation. It may
be that the evidence in a particular case is such that a decision-maker
could reasonably reach either conclusion.®’

103. Tamberlin, Sackville and Finn JJ went on to find that:

In the present case, the AAT, having found that Adelaide Brighton
was mining for minerals, sought to identify the minerals for which
Adelaide Brighton was mining. This was the correct question for it to
address. In answeriné; that question the AAT took into account a
number of matters... %

104. In determining whether a particular mining operation is
undertaken to recover an excluded substance for use as such, or
whether it is undertaken to recover minerals within that substance,
the AAT and Courts have had regard to a number of matters,
including:

° the ultimate use of the substance that is extracted;

° the ultimate use of the specific mineral(s) contained in
the material and the importance of the chemical
properties of those minerals to that use;

. the degree of assurance as to the ultimate use of the
material extracted. For example, whether the material
is mined by the end user or their contractor for a
specific use, or whether it is mined for sale on the open
market with a range of possible uses;

. the extent of sampling, testing and analysis of the
material both prior to and after extraction, to measure
the precise levels of the desired mineral(s) contained
within the material;

. discarding of the portion of the extracted material that
does not contain the required mineral(s) in the required
proportions; and

° planning of mining operations to target those parts of
the deposit that contain the required mineral(s) in
proportions suitable to the intended use.

87 Chief Executive Officer of Customs v. Adelaide Brighton Cement Ltd
[2004] FCAFC 183 at paragraphs 114 to 115.

%8 Chief Executive Officer of Customs v. Adelaide Brighton Cement Ltd
[2004] FCAFC 183 at paragraph 116.
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105. In considering the particular matters that the AAT had taken
into account, the majority of the full Federal Court in Adelaide
Brighton Cement said:

The AAT had to weigh these matters against other considerations,
such as the absence of a process designed to separate any of the
four minerals and the fact that Adelaide Brighton described its
operations as mining for limestone. None of these considerations
was, however, decisive. In our view, it was open to the AAT to
conclude that Adelaide Brighton's operations involved mining for the
four particular mineral compounds rather than limestone. ... ?

The conclusion that the AAT committed no error of law does not
necessarily mean that every operation involving the mining of
limestone for use in the production of cement is to be regarded as
mining for minerals other than limestone. Each case must depend on
the evidence and its own circumstances. In particular, other cases
may not have the features that persuaded the AAT in the present
case to make the critical factual findings in Adelaide Brighton's
favour. ™

106. As pointed out by the majority in Adelaide Brighton Cement,
the question of whether a person is mining for minerals which are
excluded from the definition of minerals will depend on the evidence
and the facts of each case. The conclusions reached by the AAT in
Adelaide Brighton Cement may not necessarily be the conclusions
that may be reached in every case involving the extraction of
limestone or other material excluded from the definition of ‘minerals’
in section 20. In deciding whether or not a person is mining for
minerals that are excluded from the definition in section 20, regard
will be had to the factors listed in paragraph 103 of this Ruling.
However, those are not the only relevant factors, and the weighting to
be given to those and other matters will depend on the particular facts
and circumstances of a case.

107. Where it can be shown that an excluded substance is being
extracted to obtain a specific mineral, or minerals, contained within it,
and those minerals are not excluded by paragraphs 20(a) or 20(b),
fuel purchased for use or used in the particular activity may qualify for
an off-road credit.

108. In circumstances where an excluded substance, such as
limestone, is extracted to obtain specific minerals contained within it,
mining for those minerals ceases when no further process is
undertaken by the miner to separate the material adhering to the
minerals and intermixed with them, prior to sale or use.”

% Chief Executive Officer of Customs v. Adelaide Brighton Cement Ltd
[2004] FCAFC 183 at paragraph 117.

0 Chief Executive Officer of Customs v. Adelaide Brighton Cement Ltd
[2004] FCAFC 183 at paragraph 120.

! Re Adelaide Brighton Cement Ltd and Chief Executive Officer of Customs
[2002] AATA 688 at paragraph 49.
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109. For example, in Adelaide Brighton Cement, the AAT ruled that
mining ceased when limestone was first stockpiled at the mine site
and that activities undertaken after the first point of stockpile do not
qualify for an off-road credit. The AAT said:

| find that the 4 minerals are recovered when they are stockpiled.
Any further blending or crushing is beneficial to Adelaide Brighton
Cement in its subsequent use of the 4 minerals but it cannot be said
to be related to their recovery. "

Example 1: Mining for gravel

110. Big Pit Pty Ltd (Big Pit) operates a gravel quarry. They are
contracted to supply dolerite gravel to Hard ‘n Fast Ltd for use as an
aggregate in pre-mix concrete.

111. Big Pit targets the parts of their dolerite deposit that meet the
specification required by Hard ‘n Fast Ltd. The dolerite is crushed to
specified gravel sizes and processed by Big Pit to remove a small
proportion of contaminant and debris. Big Pit tests each truck load for
compliance with the required specification.

112. Big Pit’s quarrying operation is undertaken to recover gravel for
use as gravel and not its specific mineral contents or to recover specific
minerals that are contained within the gravel. Diesel fuel purchased for
use in Big Pit's mining operation is excluded from entitlement for an off-
road credit because its operations are for the quarrying of materials
excluded from the definition of minerals. It is also excluded from
entitlement for an off-road credit by paragraph 11(2)(a).

The form of the definition of ‘mining operations’: means,
includes, does not include

113. The definition of ‘mining operations’ in section 11 consists of
three parts:

. subsection 11(1), paragraphs (a) and (b): ‘mining
operations’ means exploration or prospecting for
minerals, removal of overburden, site preparation to
enable mining for minerals to commence, and the
recovery of minerals being mining for minerals or
recovery of salts by evaporation, or the beneficiation of
those minerals or ores bearing those minerals;

° subsection 11(1), paragraphs (c) to (i): ‘mining
operations’ includes a number of specific activities.
Each of these activities is then separately defined in
sections 12 to 18; and

2 Re Adelaide Brighton Cement Ltd and Chief Executive Officer of Customs [2002]
AATA 688 at paragraph 50.



Product Grant and Benefit Ruling

PGBR 2005/2

Page 24 of 97 FOI status: may be released

° subsection 11(2), paragraphs (a) to (c): ‘mining
operations’ does not include the specific operations or
activities detailed in these paragraphs.

114. The use of the form ‘means ... includes ... does not include’ in
section 11 means that paragraphs 11(1)(a) and 11(1)(b) contain the
central features of ‘mining operations’, which is then expanded by the
specific activities listed in paragraphs 11(1)(c) to 11