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Taxation Ruling

Income tax: fringe benefits tax and
superannuation guarantee: salary sacrifice
arrangements

Preamble

The number, subject heading, Class of person/arrangement, Date of
effect and Ruling parts of this document are a ‘public ruling’ for the
purposes of Part IVAAA of the Taxation Administration Act 1953 and
are legally binding on the Commissioner. The remainder of the
document is administratively binding on the Commissioner. Taxation
Rulings TR 92/1 and TR 97/16 together explain when a Ruling is a
public ruling and how it is binding on the Commissioner.

[Note: This is a consolidated version of this document. Refer to the

Tax Office Legal Database (http://law.ato.gov.au) to check its
currency and to view the details of all changes.]

What this Ruling is about

Class of persons/arrangement

l. Providers of personal services and the entities that receive
those services have long concerned themselves with how the service
providers are appropriately remunerated for the services that they
provide. Various arrangements have been developed to deal with this
issue, including what are known commonly as salary sacrifice
arrangements (SSAs).

2. For the purposes of this ruling, we regard SSAs as
remuneration arrangements involving PAYG withholding amount
payers and payees covered by sections 12-35 (salary, wages,
commission, bonuses or allowances paid to an individual as an
employee), 12-40 (remuneration of company directors) or 12-45
(salary, wages, etc. paid to certain office holders) of Schedule 1 to the
Taxation Administration Act 1953 (TAA 1953). This Ruling does not
address whether remuneration arrangements involving PAYG
withholding amount payers and payees covered by sections 12-115
(Commonwealth education or training payments) or 12-120
(compensation, sickness or accident payments) of Schedule 1 to the
TAA can be the subject of a SSA.

3. For the purposes of this ruling:
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. the relevant PAYG withholding amount payer is called
an employer;

. the relevant PAYG withholding amount payee is called
an employee; and

o the withholding amount payments paid under sections
12-35, 12-40 and 12-45 of Schedule 1 to the TAA are
called salary or wages.

4. This Ruling considers:

. if amounts received by an employee, or dealt with by
the employer on behalf of the employee, under a SSA,
should be included in the employee’s assessable
income under section 6-5 or 6-10 of the /ncome Tax
Assessment Act 1997 (ITAA 1997) (formerly section 19
and subsection 25(1) of the Income Tax Assessment Act
1936 (ITAA 1936)) or paragraph 26(e) of the
ITAA 1936;

. the implications for an employer under the Fringe
Benefits Tax Assessment Act 1986 (FBTAA) and Part
2-5 of Schedule 1 to the TAA (collection of PAYG
withholding amounts from particular withholding
payments) of entering into a SSA with an employee;

. if superannuation contributions made by an employer
under a SSA to a complying superannuation fund or to
a retirement savings account (RSA) qualify as
employer contributions for the purposes of the
Superannuation Guarantee (Administration) Act 1992
(SGAA); and

. if the superannuation contributions made by a taxpayer
under a SSA qualify as allowable deductions under
sections 82AAC to 82AAF of the ITAA 1936.

5. The views set out in this Ruling apply both to employers and
employees whose personal service relationship is governed by
appointments, statute and award conditions and to those whose
personal service relationship is governed by individual contracts,
collective contracts, enterprise workplace agreements or similar
agreements or a combination of these.

6. This Ruling explains when benefits provided are considered to
be ‘salary or wages’ and, therefore, not subject to fringe benefits tax
(FBT) because of the operation of paragraph (f) of the definition of a
‘fringe benefit’ in subsection 136(1) of the FBTAA (refer paragraph 8
of this Ruling). However, it does not consider the position where
benefits provided by an employer fall outside the application of the
FBTAA because of the operation of paragraphs (h) to (qf) of the
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definition of fringe benefit in subsection 136(1) of the FBTAA, with
the exception of paragraph (j) (see paragraphs 8 and 11).

7. The implications under Part 3-1 of the ITAA 1997 (capital
gains tax) of entering into SSAs are not addressed.

Legislative Framework

8. An employer (being a person who pays, or is liable to pay,
‘salary or wages’ for the purposes of the FBTAA) is liable to pay FBT
on the taxable value of all fringe benefits provided during a year of
tax. In general terms, a fringe benefit is defined in subsection 136(1)
of the FBTAA as a benefit provided to an employee (being a person
who receives, or is entitled to receive, ‘salary or wages’) or an
associate of the employee by the employer or an associate of the
employer in respect of the ‘employment’ of the employee. The
definition of ‘fringe benefit’ in subsection 136(1) does not, however,
include:

. a payment of ‘salary or wages’ or a payment that would
be ‘salary or wages’ if ‘salary or wages’ included
exempt income for the purposes of the ITAA 1936
(paragraph (f) of the definition of fringe benefit in the

FBTAA);
. an exempt benefit (paragraph (g) of the definition); or
. a payment to a complying superannuation fund, to a

non-resident superannuation fund (in limited
circumstances), or to a RSA (paragraph (j) of the
definition), in respect of an employee.

9. ‘Salary or wages’ is defined in subsection 136(1) of the
FBTAA and means a payment, to the extent that it is assessable
income, from which an amount must be withheld under either section
12-35, 12-40, 12-45, 12-115 or 12-120 of Schedule 1 to the TAA.
Whether a person is an employee at common law, for the purposes of
section 12-35, depends on the nature of the relationship between the
person who engages another to perform work and the person who is
engaged. Taxation Ruling TR 2000/14 provides a detailed
explanation of the circumstances in which a person is an employee for
the purposes of section 12-35 of Schedule 1 to the TAA.

10. If a ‘fringe benefit’, as defined by subsection 136(1) of the
FBTAA, or an exempt benefit under the FBTAA, is ordinary income
or statutory income derived under the ITAA 1997, section 23L of the
ITAA 1936 provides that the income is exempt income. Therefore,
even though the fringe benefit or exempt benefit may be income in
nature, it is exempt income and subsection 6-15(2) of the ITAA 1997
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ensures that it does not form part of the assessable income of the
employee under section 6-5 or 6-10 of the ITAA 1997.

11. Subparagraphs 26(e)(iv) and 26(e)(v) of the ITAA 1936
specifically exclude amounts that are fringe benefits or exempt
benefits from being included in a taxpayer’s assessable income under
paragraph 26(¢). However paragraph (j) of the definition of fringe
benefit in subsection 136(1) of the FBTAA excludes payments to
complying superannuation funds, payments to non-resident
superannuation funds in respect of persons who are exempt visitors to
Australia for the purposes of section 517 of the ITAA 1936 and
payments to a RSA from the definition of a fringe benefit (see
paragraph 8 of this Ruling). Taxation Laws Amendment
(Superannuation Contributions) Act 2001 has amended paragraph (j)
to ensure that payments made after 7 September 2000 for the benefit
of associates of an employee are not excluded from the definition of
fringe benefit. This Ruling, therefore, considers the application of
paragraph 26(e) to superannuation contributions made in respect of a
taxpayer.

12.  Anemployee’s taxable income for a year of income is his or
her assessable income less allowable deductions (refer subsection
4-15(1) of the ITAA 1997). An employee may derive income directly
when it is paid to him or her or income may be taken to have been
received under subsection 6-5(4) or 6-10(3) of the ITAA 1997 because
it is otherwise dealt with on behalf of the employee.

13. Subject to paragraphs 17 and 18 of this Ruling, taxable income
forms the basis for calculating certain liabilities, e.g.,:

. for individual taxpayers including employees -
Medicare levy (paragraph 251S(1)(a) of the
ITAA 1936) and Medicare Levy Surcharge (Medicare
Levy Act 1986);

. for individual taxpayers including employees - child
support liability (sections 36 and 38 of the Child
Support (Assessment) Act 1989);

. for individual taxpayers including employees - HECS
debts (section 106Q of the Higher Education Funding
Act 1988);

. for superannuation providers - liability under the

Superannuation Contributions Tax (Assessment and
Collection) Act 1997 (subsections 7(2), 10(2), 15(1)
and section 43) for the superannuation contributions
surcharge.

14. The taxable income of an individual taxpayer including an
employee also forms the basis for determining the individual’s
entitlement to certain tax concessions, e.g., the low income rebate
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(section 159N of the ITAA 1936), the private health insurance
incentive tax offset (Subdivisions 61-G and 61-H of the ITAA 1997)
and family tax assistance (Division 5 of the Income Tax Rates Act
1986), and, subject to the changes referred to in paragraphs 17 and 18
of this Ruling, is used in the calculation of entitlement to some social
security benefits such as AUSTUDY. Entitlement to the personal
superannuation contributions rebate (section 159SZ of the

ITAA 1936) and the rebate for superannuation contributions made in
relation to a spouse (section 159T of the ITAA 1936) are based,
respectively, in part on the assessable income of the individual
taxpayer and spouse.

15. Amounts that must be withheld under either section 12-35,
12-40 or 12-45 of Schedule 1 to the TAA form the basis for
calculating any PAYG withholding liability that the employer as a
PAYG payer may have.

16.  An employer which is a taxpayer may be entitled to claim
deductions under sections 82AAC to 82AAF of the ITAA 1936 for
payments made to a superannuation fund for the purpose of making
provision for superannuation benefits for employees, or for deposits
made to small superannuation accounts under the Small
Superannuation Accounts Act 1995 for employees.

A New Tax System changes to the law

17. Changes to the law resulting from changes announced in the
Government’s tax reform plan, Tax reform: not a new tax, a new tax
system have altered the legislative framework that affects SSAs. The
A New Tax System (Fringe Benefits Reporting) Act 1999 requires
employers, from 1 April 1999, to allocate the taxable value of certain
benefits provided to recipient employees or their associates. When the
total taxable value of such benefits relating to an employee exceed
§$1 000 for a FBT year, the employer must gross-up that value and
include the grossed-up amount on the employee’s payment summary
for the corresponding year of income. The amount is not included in
the employee’s assessable income. However, it is included in a
number of income tests used for determining liability for various tax
charges, levies and other income related obligations.

18.  Under the A New Tax System (Fringe Benefits) Act 2000, from
the 2000-01 FBT year, the concessional treatment given to benefits
provided to an employee of a public hospital, a non-profit hospital or a
non-government public hospital is limited to $17 000 of the total
grossed up value per employee. Any benefit provided above this limit
will be subject to normal FBT treatment. Under that same Act, from
the 2001-02 FBT year, the concessional treatment given to benefits
provided to an employee of a public benevolent institution (other than
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a hospital) or an FBT rebatable organisation will be limited to $30 000
of total grossed-up value per employee.

Terms used

19. ‘Salary sacrifice arrangement’ - in this Ruling, the term
salary sacrifice arrangement means an arrangement under which an
employee agrees to forego part of his or her total remuneration, that he
or she would otherwise expect to receive as salary or wages, in return
for the employer or someone associated with the employer providing
benefits of a similar value. The main assumption made by the parties
is that the employee is then taxed under the income tax laws only on
the reduced salary or wages and that the employer is liable to pay
FBT, if any, on the benefits provided.

20.  The type of benefits provided in SSAs by employers to
employees includes superannuation contributions, the provision of
motor vehicles and expense payment fringe benefits, such as payment
of school fees, childcare costs or loan repayments.

21. ‘Effective SSA’ — an effective SSA involves the employee
agreeing to receive part of his or her total amount of remuneration as
benefits before the employee has earned the entitlement to receive that
amount as salary or wages.

22. ‘Ineffective SSA’ — an ineffective SSA involves the employee
directing that an entitlement to receive salary or wages that has been
earned (see paragraph 23 of this Ruling) is to be paid in a form other
than as salary or wages.

23. ‘Entitlement to receive salary or wages that have been
earned’ — personal services remuneration arrangements usually
provide that the employee is entitled to be paid salary or wages at
fixed intervals when he or she has performed services for the
employer over a fixed period. To the extent that services for that
period have been performed, everything has been done by the
employee in earning the entitlement to salary or wages. Personal
services remuneration arrangements may also provide that the
employee may become entitled to be paid salary or wages such as
bonuses or commissions if particular events occur or conditions are
satisfied. The condition precedent to earning such variable salary or
wages is met when those events occur or those conditions are
satisfied. An entitlement to be paid has been earned even if the
employee will not be paid until a later time. For annual and long
service leave, an entitlement to be paid salary or wages is earned as
the leave accrues, being when the relevant qualifying period of service
is completed.
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Date of effect
24, This Ruling applies to years commencing both before and after

its date of issue. However, the Ruling does not apply to taxpayers to
the extent that it conflicts with the terms of a settlement of a dispute
agreed to before the date of issue of the Ruling (see paragraphs 21
and 22 of Taxation Ruling TR 92/20).

Note: The Addendum to this Ruling that issued on 31 July 2002
applies on and from 31 July 2002.

Ruling

Employees - derivation of income

25. An employee does not derive ordinary or statutory income
from the provision of personal services until the income either has
been received by him or her or is taken by subsection 6-5(4) or
6-10(3) of the ITAA 1997 to have been received when the employer
deals with the amount in some other way on behalf of the employee.
Once an employee has earned an entitlement to receive an amount of
salary or wages, any ordinary or statutory income later received by the
employee from that entitlement or taken to be received on behalf of
the employee is derived as salary or wages income. By section 11-5
of Schedule 1 to the TAA, salary or wages are taken to be paid to the
employee when the employer deals with the amount in any way on the
employee’s behalf or as the employee directs.

26. An effective SSA may provide that an employee’s entitlement
to salary or wages is reduced below the minimum entitlement under
industrial law by providing a benefit in the place of salary or wages.
Benefits so provided are exempt income under section 23L of the
ITAA 1936 if derived as ordinary or statutory income. However, as
the employee may retain a minimum entitlement to salary or wages
under industrial law, notwithstanding the terms of an effective SSA,
any balance of that entitlement is, if later derived, assessable income
of the employee under section 6-5 or 6-10 of the ITAA 1997.

Ineffective SSA

27. Payments made under an ineffective SSA to, or on account of,
an employee are ordinary or statutory income derived by the employee
at the time of payment for the reasons stated in paragraph 25 above.
Benefits provided under an ineffective SSA are assessable income of
the employee under section 6-5 or 6-10 of the ITAA 1997 and they are
not exempt income under section 23L of the ITAA 1936. To deal
with an entitlement to take leave that has already accrued will be an
ineffective SSA. The exchange of an entitlement to take leave for
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another benefit will cause the entitlement to be paid as salary or wage
and to be derived as ordinary income.

Effective SSA

28. Benefits provided to or on behalf of an employee under an
effective SSA may be derived as ordinary or statutory income by the
employee. Any such benefits that are convertible to money are
derived by the employee as ordinary or statutory income. However,
these benefits are not assessable income of the employee under
section 6-5 or 6-10 of the ITAA 1997 because they are exempt income
under section 23L of the ITAA 1936. Leave that will accrue from the
provision of future services may be the subject of an effective SSA.
Similarly, the taking of leave that accrued prior to the commencement
of the SSA in the ordinary course of employment will not cause the
SSA to be ineffective.

29. An entitlement to a bonus or other performance remuneration
may be the subject of an effective SSA, provided the SSA is entered
into prior to the employee earning the entitlement to be paid the
bonus.

30.  Aneffective SSA has the same effect for tax law purposes in
relation to benefits provided, as noted at paragraph 28 above, even
though it may provide that any residual amount not taken as expense
payment fringe benefits can be received as cash. Any such residual
cash receipts would be assessable as salary or wages to the employee
under section 6-5 or 6-10 of the ITAA 1997 when they are received by
the employee. Where the residual amount is otherwise applied or
dealt with on behalf of the employee the amount may constitute a
fringe benefit.

31. An employer’s contributions under an effective SSA to a
superannuation fund on behalf of an employee is not assessable
income of the employee under paragraph 26(e). The sums contributed
have not been allowed, given or granted to the employee, but are paid
to the administrators of the fund. Also, the scheme of superannuation
and taxation law is such that the contributions are not assessable
income of the employee.

Employers - income tax, fringe benefits tax, PAYG withholding
liabilities and superannuation guarantee

32.  Benefits provided under an effective SSA are not ‘salary or
wages’ within the meaning of that term in subsection 136(1) of the
FBTAA and, accordingly, the employer has no PAYG withholding
liabilities in relation to the benefits.
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33. However, benefits provided under an ineffective SSA are
‘salary or wages’ for the purposes of subsection 136(1) of the
FBTAA. Accordingly, the employer has PAYG withholding
liabilities in relation to the benefits if the other conditions of Part 2-5
of Schedule 1 to the TAA are met.

34. Superannuation contributions made by an employer (who
derives assessable income or is engaged in a business) under an
effective SSA are properly considered as employer contributions to
the superannuation fund or RSA for the purposes of the SGAA and
sections 82AAC to 82AAF of the ITAA 1936. Superannuation
contributions made by an employer (who does not derive assessable
income or is not engaged in a business) under an effective SSA are
properly considered as employer contributions to the superannuation
fund or RSA for the purposes of the SGAA.

35. However, superannuation contributions made after 4:00 PM
(by legal time in the Australian Capital Territory) on 30 June 2000 to
non-complying superannuation funds are not deductible to the
taxpayer that makes the contribution, as section 82AAE was repealed
by Taxation Laws Amendment (Superannuation Contributions) Act
2001. As such contributions are not excluded from the definition of
‘fringe benefit’ in subsection 136(1) of the FBTAA, the employer may
have a FBT liability in relation to the making of the contributions to a
non-complying superannuation fund.

36. Superannuation contributions made by an employer (whether
or not deriving assessable income or engaged in a business) under an
ineffective SSA do not represent employer contributions to the
superannuation fund or RSA for the purposes of the SGAA. As the
contributions are undeducted member contributions of the employee,
the employer is not entitled to a deduction under sections 82AAC to
82AAF of the ITAA 1936.

37. Taxation Laws Amendment (Superannuation Contributions)
Act 2001 has now ensured that superannuation contributions made
under an effective SSA after 7 September 2000, for the benefit of
persons other than an employee, are not excluded from the definition
of ‘fringe benefit’ in subsection 136(1) of the FBTAA by paragraph (j)
of that definition.

38. It is possible for an employee to enter into an effective SSA
where the employer makes a superannuation contribution in respect of
someone other than the employee, e.g., spouse. However, any such
superannuation contribution will be a fringe benefit.
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Explanations

Employees - derivation of income
Industrial law

39. One method by which State and Federal Industrial Relations
Commissions establish employment rights is by an award. An award
is a legal instrument, usually taking the form of a binding
pronouncement, dealing with rates of pay and conditions of
employment.

40. Awards regulate the future conduct of employees and
employers by setting out their rights and obligations at the workplace.
Awards usually provide for minimum rights only. Employers and
employees can, however, agree to employment conditions that are
more favourable than an award.

41. Some jurisdictions provide that employers can, by agreement
with employees, modify the rights and obligations existing under an
award. The agreements must be certified by the relevant Industrial
Relations Commission or similar body before they come into
operation.

42. Apart from awards, the industrial relations system also
provides for a separate process by which employment conditions can
be determined outside the award system. The formal name of these
agreements varies between jurisdictions and includes certified
agreements, enterprise flexibility agreements, workplace agreements,
enterprise agreements and individual and collective employment
agreements. The process involves an employer and its employees or a
single employee reaching a binding agreement at the workplace on
wages, conditions and work practices.

43. In most jurisdictions, provided award employees are not
disadvantaged by a reduction of any entitlements or protection under
an award, a certified agreement prevails over the terms of the award.

44, In most jurisdictions, workplace or similar agreements must be
registered or certified with a supervising body before the agreements
can be binding on the parties involved.

45, Thus, where the parties to an award agree to substitute an
employee’s award based remuneration with conditions in a workplace
or similar agreement, the employee’s contractual right to salary, wages
or allowances is then governed by the certified agreement.

46. However, not all employees are covered by workplace or
similar agreements and awards. In such cases, the relationship
between the employees and their employer will be governed solely by
the contract of employment entered into between the parties.
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47. There is also industrial legislation in each jurisdiction that
establishes a range of employment rights. These rights, generally,
include minimum conditions and, in some jurisdictions, the right to
the payment of remuneration other than in cash.

Remuneration agreements with employees, directors and office
holders

Employees

48. The relationship between an employer and an employee
commences with the entering into of a contract of employment prior to
personal services being performed. An employment agreement can be
entered into between the employer and one employee or a group of
employees. The employment contract is usually in writing, although it
may be entered into orally.

49. A contract of employment may include the fixed remuneration
the employee is entitled to receive; any variable remuneration
component such as bonuses, commissions and other performance
payments; and an agreed amount of cash remuneration and the value
of non-cash remuneration.

50. A contract of employment may be amended during the course
of an employee’s employment to reflect changes made to employment
conditions and remuneration arrangements, such as by a SSA.

Directors

51.  Asthe term ‘director’ is not a defined term for the purposes of
section 12-40 of Schedule 1 to the TAA, it should take its ordinary
meaning. As a guide, the term is widely defined in section 9 of the
Corporations Law as follows: ‘Director of a company or other body
means:

(a) a person who:
(i) is appointed to the position of a director; or

(ii) is appointed to the position of an alternate
director and is acting in that capacity,
regardless of the name that is given to their
position; and

(b) unless the contrary intention appears, a person who is
not validly appointed as a director if:

(i) they act in the position of a director; or

(ii) the directors of the company or body are
accustomed to act in accordance with the
person's instructions or wishes.’
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52. The terms of remuneration that a director receives will usually
be set out in a written agreement between the director and the
company. With smaller companies, especially where the directors are
directly or indirectly the controlling shareholders of the company, the
terms of remuneration often may be agreed to orally.

53. A director’s entitlement to remuneration may include fixed
remuneration; a variable remuneration component such as bonuses,
commissions and other performance payments; and an agreed amount
of cash remuneration and the value of non-cash remuneration.

54. The remuneration agreements may be amended during the
director’s term of office to reflect changes made to responsibilities and
remuneration arrangements, such as by a SSA.

Office holders

55.  An office may be created under the Constitution or a law of the
Commonwealth, a State or a Territory. The duties of the office may
be set out in the instrument that creates the office or may be
determined by the entity to whom the office holder reports.

56. However appointed, terms of remuneration that an office
holder is to receive will usually be set out in either the instrument that
creates the office or more likely in a written agreement between the
office holder and the entity to whom the office holder reports.

57. If the terms of remuneration for the office holder are set out in
the instrument that creates the office, it may not be possible for the
office holder to enter into an effective SSA. Where the instrument
permits the relevant entity to enter into a remuneration agreement with
the office holder, the agreement may be amended during the period
that the office holder occupies the office to reflect changes made to
responsibilities and remuneration arrangements, such as by a SSA.

Conflict between employment agreements and industrial law, awards
or workplace agreements

58. Awards set minimum employment terms and conditions, but
do not stop an employment contract from providing additional benefits
(see Kilminster v. Sun Newspapers Ltd (1931) 46 CLR 284; (1931)

5 ALJ 285). A similar position applies to a workplace or similar
agreement. [fthe employment agreement provides that salary or
wages entitlements are below the minimum entitlements under the
relevant industrial law, award or workplace agreement, and non-cash
payments are made, the employee may retain a legal entitlement to
receipt of the minimum level of salary or wages. Where an employer
and an employee enter into a SSA that so provides, we accept that the
income tax law takes the factual situation that exists between the two
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parties as it finds it. However, the employee may have rights to
enforce payment of an underpayment of salary or wages under
industrial law. For example, the Federal Court of Australia in Poletti
v. Ecob (No. 2) (1989) 31 IR 321 gave a direction for the payment of
an under payment of wages where the appellant (employer) had
provided the respondent (employee) a package of benefits rather than
the salary or wages as required by the relevant award. Where a Court
gives an order concerning payment of under paid wages, the amounts
awarded are assessable income of the employee under either section
6-5 or 6-10 of the ITAA 1997.

59.  Asaconsequence of industrial reforms in recent years, awards
in a number of industries have been amended to allow an employee
and an employer to enter into an agreement to change part of the
employee’s salary or wages into non-cash benefits. The amended
entitlements of an award employee, when viewed objectively, must be
no less favourable than his or her entitlements under the relevant
awards or agreements.

60. There is no restriction under industrial relations law on the
extent of benefits that can be provided to an employee if there is no
limit on the provision of benefits in the applicable industrial law,
award or workplace or similar agreement.

Interaction between the FBTAA and the ITAA

61. The second reading speech of the then Treasurer, Mr Keating,
in introducing the Fringe Benefits Tax Assessment Bill 1986,
acknowledged that the introduction of the Bill was designed to
overcome problems in applying the ITAA 1936 to taxing fringe
benefits in the hands of employees. In particular, there had been
difficulty in making case by case subjective judgements under
paragraph 26(e) about the taxable value of fringe benefits provided to
individual employees (see Hill J in Roads and Traffic Authority of
NSWv. FC of T93 ATC 4508 at 4510; (1993) 26 ATR 76 at 79-80).

62. The FBTAA recognises that employees are often rewarded for
their services with both cash and non-cash benefits. The effect of
section 23L (see paragraph 10) and subparagraphs 26(e)(iv) and
26(e)(v) of the ITAA 1936 (see paragraph 11) is to ensure that the
FBTAA deals exclusively with certain benefits. The benefits affected
are those that meet the definition of a ‘fringe benefit’ in subsection
136(1) of the FBTAA or benefits that would be a fringe benefit under
subsection 136(1) but for the operation of paragraph (g) of the
definition of fringe benefit.
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Ordinary or statutory income derived by employees from their
employment

63. Section 6-5 of the ITAA 1997 includes in the assessable
income of a person income according to ordinary concepts, termed
‘ordinary income’, ‘derived’ by that person during the year of income.
Section 6-10 includes in the assessable income of a person ‘statutory
income’, being amounts included in assessable income under other
provisions about assessable income. Subsection 6-15(2) of the

ITAA 1997 provides that if an amount is exempt income it is not
assessable income.

64. As discussed in paragraph 23, personal services remuneration
arrangements usually provide that the employee is entitled to be paid
at fixed intervals when he or she has performed services for the
employer over a fixed period. This ordinary or statutory income from
the provision of personal services is derived by the employee, usually,
at the time of receipt (see Brent v. FC of T (1971) 125 CLR 418;

71 ATC 4195; (1971) 2 ATR 563; Case U152 87 ATC 894; Case
R23 84 ATC 215; Case 77 (1984) 27 CTBR (NS) 604; and Case V49
88 ATC 381; AAT Case 4188 (1988) 19 ATR 3336).

65. However, an employer may deal with payments of income in
some other way after it has been derived by the employee. In this
situation, subsection 6-5(4) or 6-10(3) of the ITAA 1997 applies so
that the amounts paid or benefits provided are taken to have been
received by the employee as soon as they are applied or dealt with.

66. Support for this view can be found in the statements in obiter
dicta of Latham CJ in Gair v. FC of T (1944) 71 CLR 388 at 393-4;
(1944) 7 ATD 443 at 446-7. His Honour provided an example of the
operation of the former section 19 of the ITAA 1936 (now subsections
6-5(4) and 6-10(3) of the ITAA 1997) to the dealing with of salary or
wages, in which he held that, if a right to salary or wages is transferred
by an employee to another person, then the employee would be
assessable on the amount of salary at the time the employer makes the
payment to the other person.

67. For an amount received to be income according to ordinary
concepts, it must be money or something that can be converted into
money (see Alexander Tennant v. Robert Sinclair Smith [1892]

3 TC 158; [1892] AC 150; FC of T v. Cooke & Sherden

80 ATC 4140; (1980) 10 ATR 696). Accordingly, if a benefit
provided in an effective SSA is convertible into money, the amount
will form part of the employee’s ordinary or statutory income and, as
discussed in paragraphs 69 to 78, will be derived as either ‘salary or
wages’ assessable income or ‘fringe benefits’ exempt income.
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Derivation of salary or wage assessable income or 'fringe benefit'
exempt income

68.  An employee derives ordinary and statutory income as an
employee according to the principles discussed in paragraphs 63 to 67
above. That income can either be derived as salary or wages
assessable income under section 6-5 or section 6-10 of the ITAA 1997
or as ‘fringe benefits’ exempt income under section 23L of the

ITAA 1936. The character of the ordinary and statutory income is
determined by whether the income is paid as salary or wages or is
provided as ‘fringe benefits’ (within the meaning of that term in
subsection 136(1) of the FBTAA) at the time it is derived.

Payment of salary or wages

69. Generally, salary or wages are paid at the time that money or
money’s worth is received by the employee. If the salary or wages are
applied or dealt with by the employer on behalf of the employee or as
the employee has directed, subsections 6-5(4) and 6-10(3) of the
ITAA 1997 ensure that the salary or wages are taken to have been
derived at the time of that application or dealing. Section 11-5 of
Schedule 1 to the TAA treats amounts that have been applied or dealt
with by the employer on behalf of the employee or as the employee
has directed as having been paid to the employee at the time of the
application or dealing.

70. The decision of Dixon J in FC of T v. Steeves Agnew & Co
(Vic) Pty Ltd (1951) 82 CLR 408; (1951) 9 ATD 259 considered
when there was a payment of salary or wages for the purposes of the
PAYE provisions in the ITAA 1936. In that case, the managing
director of the taxpayer company was entitled to remuneration that
consisted wholly of a share of profits from the taxpayer’s insurance
broking business. Under his first employment contract, there was no
provision for advances or drawings on account of the remuneration.
The second contract enabled the manager to make monthly drawings
in anticipation of his remuneration, with the necessary balancing
adjustments to be made on a half-yearly basis. The issue was whether
the taxpayer was liable, under the then form of section 221C of the
ITAA 1936, to make deductions from the drawings when they were
made.

71. His 