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Taxation Ruling
Income tax and capital gains tax: capital gains
in pre-CGT tax treaties

Preamble

The number, subject heading (the title), Class of person/arrangement,
Date of effect and Ruling and explanation parts of this document are
a ‘public ruling’ for the purposes of Part IVAAA of the Taxation
Administration Act 1953 and are legally binding on the
Commissioner. Taxation Rulings TR 92/1 and TR 97/16 together
explain when a Ruling is a public ruling and how it is binding on the
Commissioner.

What this Ruling is about

1. This Ruling sets out the ATO’s position on the extent and
manner in which capital gains are dealt with in Australia’s tax treaties
negotiated before the enactment of the capital gains tax by the
msertion of Part ITIA into the ncome Tax Assessment Act 1936
(‘ITAA 1936°).

2. This Ruling does not deal with the treatment of income gains
from the alienation of property. Thus the one-off transaction with
business characteristics held by the High Court to constitute a business
profit in Thiel v. FCT" is not covered in this Ruling. It is also noted
that in FCT v. Lamesa Holdings BV the ATO did not take the view
that the gains on the sale of the shares were of a capital nature. The
ATO’s view was based on the fact that the controlling minds behind
Lamesa Holdings BV were in the business of acquiring companies,
building them up and then selling them at a profit. On this basis the
ATO considered the gain was of an income nature.

3. This Ruling assumes that certain receipts on the borderline of
the income/capital gain distinction and assimilated to income under
Australian law (discussed below) are treated as income in Australia’s
tax treaties. Apart from that observation, the Ruling does not deal
with the question of what amounts to a capital gain for the purpose of
a double tax treaty.

190 ATC 4717; (1990) 21 ATR 531.
297 ATC 4752:(1997) 36 ATR 589.
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Ruling

4. Australia sright to tax gains taxable in Australia exclusively
under the capital gainstax regime (that is, Part I11A of the ITAA 1936,
or Part 3-1 of the Income Tax Assessment Act 1997 (‘ITAA 1997)) is
not limited by pre-CGT treaties. Thisisbecause: (a) from Australia's
perspective these treaties do not distribute taxing rights over capital
gains; and (b) with the exception of the Australia/Austria DTA, under
relevant Taxes Covered articles, Australia’ s tax on capital gainsis not
atax to which pre-CGT treaties apply.

5. Pre-CGT treaties apply, however, to gains which at the time of
signature of the relevant treaty were assessable under provisions other
than the comprehensive capital gainsregime. These treaties can
apply, for instance, to income according to ordinary concepts arising
on the alienation of property and certain borderline gains assimilated
to income (for example, gains assessable under sections 25A, 26(a),
26AAA, 36, 47 or 59 of the ITAA 1936) which were taxable prior to
the introduction of the comprehensive capital gainstax regime.

Definitions

Pre-CGT treaties and post-CGT treaties

6. The following tax treaties, which were negotiated before
Australiaintroduced comprehensive taxation of capital gains, are
referred to as ‘ pre-CGT treaties : United Kingdom (1967); Japan
(1969); Singapore (1969); Germany (1972); New Zealand (1972);
France (1976); Netherlands (1976); Belgium (1977); Philippines
(1979); Canada (1980); Switzerland (1980); Malaysia (1981); Sweden
(1981); Denmark (1981); Italy (1982); Korea (1982); Norway (1982);
USA (1983); Ireland (1983); Malta (1984); Finland (1984); and
Austria (1986).

7. Although the treaty with Austria was signed shortly after CGT
legislation was assented to in 1986, the final text was negotiated in
1984. The signed text remained unchanged from the time of
negotiation, so for the purposes of thisRuling it isa‘pre-CGT treaty’.
Note also that amending Protocols — which include provisions dealing
comprehensively with capital gains— have since been concluded with
Singapore (1989) and Malaysia (1999), and arevised treaty
containing a comprehensive capital gains provision has been
concluded with New Zealand (1995). (Of course, over time the other
pre-CGT treaties will be renegotiated.) A second Protocol to the
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Netherlands treaty (1986) and a protocol to the French treaty (1989)°
do not address alienation of property.

8. Treaties negotiated or amended to include a comprehensive
capital gains provision after the Australia/AustriaDTA are referred to
as ' post-CGT treaties .

Pre-OECD Treaties

0. An important category of pre-CGT treaties concerns those
negotiated prior to Australia' s membership of the OECD: United
Kingdom (1967); Japan (1969); Singapore (1969); Germany (1972);
and New Zealand (1972). These treaties contain some marked
departures from the OECD Model. In this Ruling, to distinguish them
from other pre-CGT treaties, these five treaties are referred to as
‘pre-OECD treaties .

Borderline gains

10.  Thisruling refersto ‘borderline gains'. These are gains which
are on the borderline of the income/capital distinction. Technically
these gains may not be income according to ordinary concepts, but are
included in the income tax base as assessable income. In the current
law, such gainsinclude: profit making undertakings or schemes; sale
of trading stock as part of the sale of atotal business; lump sum
payments on termination of employment; return to work payments,
realisation of traditional securities; certain foreign exchange gains,
bounties and subsidies; compensation for loss of trading stock or
profits; certain liquidator’ s distributions; depreciation recapture; and
income received after death. Under past law which applied when
various of the pre-CGT treaties were negotiated, ‘ borderline gains
included gains on property acquired for the purpose of profit-making
by sale or purchased and sold within 12 months. Inreality all these
measures address borderline issues between income and capital such
as income replacement, deduction recapture, clarifying the borderline
or administrative rule of thumb solutions where the income/capital
distinction is very fine or difficult to apply. Unless the context
requires otherwise, ‘income’ when used in double tax treaties clearly
requires a broader meaning than ‘income according to ordinary
concepts' - otherwise these borderline gains could be outside the
scope of Australia’ stax treaties.

11.  Gainsrepresenting depreciation recapture and gains assessable
under the former sections 26(a), 25A and 26AAA were specifically

% This Protocol was actually negotiated in December 1986. At that time Australia's
Model post-CGT Alienation of Property Article had not been finalised.
Accordingly negotiators agreed not to cover capital gainsin that Protocol.
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referred to in various negotiations as examples of income from the
alienation of property. The ATO considers these to be the most
obvious examples on the borderline of the income/capital distinction

but some of the other cases described in the previous paragraph could

also involve alienation of property and would be treated similarly.

Glossary
12.  Other abbreviations and terms used in this Ruling are listed
below:

1963 Draft Convention | Draft Double Tax Convention on Income and
Capital, OECD, Paris. A commentary also
accompanied the Draft Convention. Now replaced
by the OECD Model (discussed below).

Agreements Act International Tax Agreements Act 1953

ATO Australian Taxation Office

CGT capital gainstax

credit article Methods of Elimination of Double Taxation Article.

Australia generally uses the credit method to
eliminate double taxation of items where, under the
distributive rules, taxing rights are shared.

distributive rules

Tax treaty provisions where the Contracting States
agreeto limit their taxing rights are referred to as
‘distributiverules’ in this Ruling. Inthe OECD
Model, these are the rules contained in Chapter I11.
In most Australian treatiesthey arein Articles 6 to
21.

DTA Double Tax Agreement

DTC Double Tax Convention

ITAA 1936 Income Tax Assessment Act 1936

ITAA 1997 Income Tax Assessment Act 1997

OECD Model Model Tax Convention on Income and on Capital,

OECD, Paris. This model (and Commentary) was
originally published in 1977, effectively replacing
the 1963 Draft Convention. It wasrevised in 1992
and periodically updated since then. The most
recent update available at the time of issue of this
ruling is the 29 April 2000 version.

residual article

Income Not Expressly Mentioned Article or Other
Income Article. Inthe OECD Model thisis found
at Article21. Thefirst expression was used in the
1963 Draft Convention and the latter adopted in the
1977 OECD Moddl.

undefined terms

General rule of interpretation for terms not defined

provision intax treaties. Inthe OECD Model thisisfound at
Article 3.2,
UN Manual Manual for the Negotiation of Bilateral Tax

Treaties between Devel oped and Developing
Countries, United Nations New Y ork, 1979.
Essentially, thiswas an ‘unofficial’ version
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published in advance of the UN Model.

UN Model United Nations Model Double Tax Convention
Between Devel oped and Developing Countries
United Nations, New Y ork, 1980.

Vienna Convention Vienna Convention on the Law of Treaties, done at
Viennaon 23 May 1969.
Australian Model Australiad s negotiating text used for negotiating

agreements for the avoidance of double taxation
and the prevention of fiscal evasion with respect to
taxeson income. Thisisan internal, unpublished
document prepared by the ATO.

Date of effect

13.  ThisRuling will apply to years commencing both before and
after its date of issue. However, the Ruling will not apply to taxpayers
to the extent that it conflicts with the terms of a settlement of a dispute
agreed to before the date of issue of the final Ruling (see paragraphs
21 and 22 of Taxation Ruling TR 92/20). In practice the
Commissioner’ s amendment power is generally limited to four years
prior to the date of amendment unless there has been fraud or evasion.
Uncertainty during the period on the application of the law will be
taken into account, along with other relevant factors, when
determining tax penalties.

Overview

Note: This Overview summarises the Explanations part of this Ruling

14.  ThisRuling responds to views expressed by some
commentators that capital gains of treaty partner residents are relieved
from liability to capital gainstax by the operation of Australia’'s
pre-CGT tax treaties. Under these treaties they argue that, in certain
circumstances, taxing rights over a non-resident’ s capital gains are
allocated exclusively to the country of residence thereby eliminating
liability to Australian tax.

Overview of ATO Position

15.  While noting there are alternative arguments, the ATO adheres
to the view that Australia’ s right to tax capital gainsis not limited by
pre-CGT treaties. Itisthe ATO’sview that there was no agreement in
Australia s pre-CGT treaties to cover capital gains (other than
‘borderline gains') and that an application of the rules of treaty
interpretation adopted internationally and by Australian courts
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demonstrates this. Australiadid not have a comprehensive CGT
regime at the time the pre-CGT treaties were negotiated and such a
regime was not in contemplation. While the treaties provide a
mechanism for extension of treaty coverage to taxes not in existence
at the time of signature, that extension is limited to similar taxes. The
ATO considersthat Australia’s CGT is not a substantially similar tax.
Even if thisis not the case, the distributive rules of pre-CGT treaties
do not limit domestic law taxing rights over capital gains.

16.  Contextiscentral to the ATO understanding of these treaty
issues. For example, context is relevant to deciding whether under the
Taxes Covered Article, CGT is substantially similar to the ‘ Australian
income tax’ existing when pre-CGT treaties were signed. Also the
undefined terms provision may be used to enliven the meaning of key
expressions such as ‘income from aienation” and ‘ profits of an
enterprise’ by using the meaning under domestic tax law - so long as
the treaty context permits.

17.  TheATO position is based on an overall view of the context
and language of pre-CGT treaties. It does not rest on any particular
point but a number of indicators collectively demonstrate that capital
gains were not covered in pre-CGT treaties (except Austria) and
distributive rulesin these treaties did not limit taxing rights over
capital gains.

18. The ATO considers the context of these treaties shows that
Australia attempted to limit the application of the Alienation of
Property Articlein all of Australia’s pre-CGT treaties to income gains
and did not intend that capital gains were to be covered by these
treaties. These contextual factors include:

. Australia’ s 1976 reservation to the OECD Model
retained the right to propose changes to the Capital
Gains Article, because Australia did not levy a capital
gainstax. The reservation was removed from the 1992
Model - the first Model published after CGT was
introduced.

. Australian pre-CGT treaty practice compared to the
prevailing OECD Model (see Table 1, columns 1 and 2
below) consistently reflects this reservation.

. Drafting changes to Australia stax treaties made after
the introduction of CGT (see Table 1, columns 2 and 3
below) also confirm an intention to not deal with
capital gainsin pre-CGT treaties.

. Conparing the pre-CGI treaties with
the tax treaty policies of pre-CGI
tax treaty partners reveals that in
its negotiations Australia sought and
obt ai ned significant changes to the
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i nternational nodels used by treaty
partners. Mostof Australia’ s pre-CGT treaty
partners consistently followed the OECD Model and
comprehensively dealt with all capital gains from the
alienation of property. Departures from the OECD
Model were clearly at Australia’ s behest - implying that
the treaty partners would not interpret these Australian
treaties like their other tax treaties. Furthermore, treaty
partners had comprehensive CGT regimesin their
domestic law and would be expected to seek to deal
with capital gains. Pre-CGT treaties reflect
compromises generally negotiated at Australia’'s
insistence. While these changes reflect a consistent
Australian position, treaty partners were able to agree
to this position because it did not restrict their right to
impose their own capital gains taxes and, because there
was no Australian CGT, there was little prospect of
double taxation occurring.

. Australia’ s economic and political interests favoured
not dealing with capital gainsin the pre-CGT treaties.
CGT was a contentious domestic issue. Further, (as
Australia s post-CGT treaty practice clearly shows)
Australia’ s economic interests were not perceived to
align with alocation of taxing rights under the OECD
Model’s Capital Gains Article. By not dealing with
capital gainsin pre-CGT treaties, Australia avoided
referring to this contentious domestic issue while
preserving its freedom of action to subsequently
negotiate appropriate taxing rights over capital gainsif
a CGT was introduced.
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Table 1: OECD Model Capital Gains Article compared with
Alienation of Property Articlesin Australia’ sPre-CGT and

Post-CGT treaties.*
1. OECD
Heading
Capital Gains
Activities covered

Comprehensively deals
with capital gains.

Characterisation

(Capital) gains®

Sourcerulesin treaties (and Agreements Act) deal with

No provision

2. Pre-CGT

Alienation of Property®

No articlein pre-OECD
treaties.

Later pre-CGT treaties
did not deal with
alienation of property
comprehensively. Often
only real property
alienations covered.

Generally expressed to
deal only with income
from alienation of

property.

income

Entry into force provisionsin treaties deal with

Different approach

income

Agreements Act ‘force of law' provisions

Not applicable

Give treaty force of law
in relation to ‘income’

3. Post-CGT
| Alienation of Property

Comprehensively deals
with capital gains.

income, profits and
gains.

income, profits and
gans.

income, profits and
gans.

Genera formula
introduced: provisions of
the treaty have force of
law ‘according to their
tenor’ (i.e., dealing with
income, profits or gains)

19.

The above observations are made independently of the

evidence of the actual negotiations. Australia’ s records of

* This table identifies the trends in Australian treaty practice. There were some
exceptions discussed later in the text, but generally Australia’ s treaty practice was

very consistent.

> Because the article deals with income (pre and post CGT), the OECD heading

(Capital Gains) is modified to Alienation of Property.

® The distributive rules of the OECD Model Capital Gains Article only refer to
‘gains, but in the context of the heading and commentary they deal only with

capital gains.
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negotiations with pre-CGT treaty partners’ support the position taken
by the ATO. Therecords are not publicly available® but are
mentioned to signal that the ATO considers the approach taken in
interpreting pre-CGT treatiesis consistent with Australia’s
international undertakings. The records may also be important when
dealing with pre-CGT treaty partners.

20. Australia’ s pre-CGT practice was against a background in
which Australia did not tax capital gains and the introduction of such a
tax was unlikely. Thusthere was little possibility of double taxation.
The question is whether the parties intended pre-CGT treaties to dedl
with capital gainsin the event Australiaintroduced such atax.

21. On one view it might be inferred that Australia simply sought
to remove references to capital gains for presentational purposes -
possibly prompted by domestic political concerns. Such a view would
require an assumption that the negotiators of the pre-CGT treaties
agreed that, in the event that Australia subsequently introduced a
CGT, the result, broadly, would be that taxing rights over capital gains
would be allocated under the business profits rules, yielding a similar
result to the OECD Model Capital Gains Article. It might also be
argued that the chances of an Australian CGT being introduced were
so remote that in practice it was only a minor matter for Australiato
effectively cede many CGT taxing rights to the residence country.

22.  The ATO view, however, isthat these changes were intended
to remove capital gains entirely from the scope of pre-CGT treaties.
In so doing, both countries retained their freedom of action in relation
to taxation of capital gains. In Australia' s case, it would only be when
a CGT was introduced that the domestic political processes would be
able to give proper consideration to its cross-border application. In
any event, because of Australia s strong disposition to preservation of
source country taxing rights (evidenced by its reservations to the
OECD Mode and post-CGT treaty practice) Australiais very unlikely
to have agreed to taxing rights over capital gainsin pre-CGT treaties
to be allocated similarly to the OECD Model Capital Gains Article -
which has very restricted source country taxing rights. Australia's
records of negotiations confirm Australia had intended not to deal
with capital gainsin pre-CGT treaties.

" Filesin relation to these negotiations are not comprehensive, with the fullest
records existing for negotiations which occurred in Australia.

8 Countries generally do not publicly release records of negotiations. The release of
these records could have a negative impact on international relations and on the
openness of future treaty negotiations. There are also sensitivities regarding the
release of internal documents on deliberations of Government Policy. Itis
questionable whether these materials could be used in evidence (see for example
IV Gzell, ‘ Treaty Protection from Capital Gains Tax’, Australian Tax Review,
(Vol 29: March 2000) 25, p. 28).
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Alternative Views

23. A number of authors have written on thisissue in recent years.
Many have argued that pre-CGT treaties deal with capital gains.
Clearly there are differences of emphasis between authors and
differences between treaties. The following synthesises some of the
key themes emerging from these commentaries.

24.  The ATO does not agree with these arguments, often because
they giveinsufficient weight to the context of these treaties as outlined
above. The ATO responseis provided in the detailed Explanation.

25. The alternative view often emphasi ses the requirement in
Article 31 of the Vienna Convention that treaty languageisto be
interpreted in good faith in accordance with the ordinary meaning to
be given to the terms of the treaty and in the light of its object and
purposes. As one of the purposes of tax treatiesisto avoid double
taxation such treaties should be interpreted liberally to achieve this
purpose: a point enunciated by McHugh Jin Thiel .?

Taxes Covered Article

26. In considering whether CGT isatax to which apre-CGT
treaty applies, akey requirement isthat the CGT be considered one of
the taxes existing at the time of signature (usually by Australiaasthe
‘Australian income tax’) or that the tax be at least substantially similar
to an existing tax. The alternative view argues that an ambulatory
approach isto be applied to the meaning of * Australian income tax’
and that CGT is similar to the existing taxes.

27.  Theadlternative view argues ‘ Australian income tax’
effectively included a capital gainstax when most of the pre-CGT
treaties were signed. Section 26AAA, for example, was dways a
‘pure’ tax on capital gains. The CGT merely extends the range of
transactions subject to the tax. Therefore CGT isan ‘existing tax’ or
aternatively it is substantially similar to an existing tax and is
therefore atax to which pre-CGT treaties apply. The views of
international tax authors and decisions of aforeign tribunal are quoted
to support this view.

28. Thereisaso an argument that if one country’slist of existing
taxes encompasses capital gains, then atax on capital gains introduced
by the other state will fall within the description of taxes covered by
thetreaty. Where the ‘existing taxes' of atreaty partner include CGT,
it isargued the treaty will cover CGT subsequently introduced by
Australia. Views of international tax authors and decisions of foreign
courts are cited to support this view.

® Thiel v. FCT 90 ATC 4717 at 4727; (1990) 21 ATR 531 at 542.
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Business Profits Article

29.  Thecentral issue hereiswhether the expression ‘profits of an
enterprise’ used in the Business Profits Article encompasses capital
gains. Thisexpression isnot defined in tax treaties.

30. A principa argument advanced by commentators is that under
subsection 3(2) of the Agreements Act, ‘profits isread as meaning a
reference to any ‘taxable income’ from commercial activity. As
taxable income includes net capital gains, capital gains are included
within the meaning of ‘profits' inthis Article.

3L Furthermore, the undefined terms provision permits recourse
to domestic tax law to give meaning to ‘ profits of an enterprise’.
Several Australian cases dealing with taxation of dividends have
found that ‘ profits’ can include capital gains. The advocates of the
aternative view have also identified several instancesin post-CGT
treaty practice where the term *profits appears to have been used
interchangeably with ‘gains'. It istherefore argued that the expression
‘profits of an enterprise’ can include capital gains.

Alienation of Property Article

32.  TheAlienation of Property Article in pre-CGT treaties
generally deals with the income (and occasionally gains) from the
alienation of property. The ATO considers that in this context the
word ‘income’ does not embrace capital gains and where ‘gains’ are
referred to, they relate only to revenue gains.

33.  Analternativeview isthat ‘income and ‘gains’ should be read
expansively to deal with capital gains. In particular it is argued that
one of the distributive rulesin this article deals with ‘income from the
alienation of capital assets and that expression as a whole must be
read as dealing with capital gains.

Residual Article

34. If acapital gainisnot dealt with by the Alienation of Property
or Business Profits Articles, the alternative view argues that
potentially the residual article alocates taxing rights on a source basis.

35.  Tofurther demonstrate that the distributive articles of pre-CGT
treaties are capable of covering capital gains reference is made to the
residual articlein the UStreaty (1983) in particular. Ingenera itis
argued that the term ‘income’ should be interpreted as including
‘capital gains', because in Australian treaty practice the terms
‘income’, ‘profit’ and ‘gains are used interchangeably. But in
relation to the Australia/lUnited States DTC, commentators refer to
material produced by the United States as evidence of an
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understanding by the US that capital gains may be dealt with in this
article.

Pre-OECD Treaties

36. Thepre-OECD treatiesraise dlightly different considerations
because they do not have an Alienation of Property or residua article.
The ATO and counter views are briefly discussed below.

37.  The ATO considers the absence of an Alienation of Property
Article strongly suggests that no agreement was reached to cover
capital gainsin these treaties. The United Kingdom and Japanese
treaties do not have an OECD type Business Profits Article and
instead define ‘industrial and commercial profits.'® For acapital gain
to come within this definition it is necessary to consider whether the
capital gains can be considered as ‘income’ (United Kingdom) or
‘profits (Japan). The ATO considers that the context of these treaties,
including relevant Explanatory Memoranda, does not permit such an
interpretation. The alternative view argues that treaties must be
interpreted liberally and the income/capital distinction isunjustified in
these cases. Referenceis aso made to Australian tax case law where
the expressions ‘income’ and ‘ profits' have been taken to include
capital gains.

Explanations

Thelssues
38.  Theanalysis of thisissue raises the following considerations:

o To what extent do pre-CGT treaties cover taxes on
capital gains?

. Does the Business Profits Article deal with capital
gains? That is, are capital gains included within the
expression ‘profits of an enterprise’ or (in the case of
earlier treaties) ‘industrial and commercial profits ?

o Are capital gains dealt with by the Alienation of
Property Article of pre-CGT treaties? Is acapital gain
‘income’ from the alienation of the types of property
described in this article?

. Are capital gains dealt with by the residual article of
pre-CGT treaties as income not dealt with in the other
distributive rules?

191n the Australia/France DTA, the concept of industrial and commercial enterprise
isretained in the definition of enterprise.
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o Evenif capital gains are not dealt with in the
distributive rules, is there an obligation to give credit
for source country taxation under the Methods of
Elimination of Double Taxation Article of pre-CGT
treaties?

39. TheATO arguesthat the context of pre-CGT treatiesis
relevant to the above issues. After adetailed analysis of the context of
the pre-CGT treatiesin relation to capital gains, this Explanation then
examines each of the above issuesin detail. For the purposes of this
analysis, pre-CGT treaties have been examined within two broad
categories:

o Pre-OECD treaties:. that isthe earliest pre-CGT treaties
entered into before Australia joined the OECD (United
Kingdom, Japan, Singapore, New Zealand and
Germany). Thelast issue listed above (application of
the credit rules) is particularly relevant to the
pre-OECD treaties.

o Other pre-CGT treaties (which are examined first).

Context

40.  For the purposes of Article 31 of the Vienna Convention, the
context of atreaty includes, in addition to the text, any instrument
which was made by one or more of the parties in connection with the
conclusion of the treaty and accepted by the parties as an instrument in
relation to the treaty. In Thiel™, Dawson Jwas prepared to consider
the OECD Model and Commentaries as part of this context, however
he noted some doubts expressed in an article by Avery Jones and
others on this point.*?

41.  Avery Jones agreed the * Vienna Convention context’ istoo

narrow for the purposes of the undefined terms provision. Whileit

provides a starting point in determining the meaning of ‘ context’ in
the undefined terms provision, it is clear that it cannot be definitive.
As the authors state:

Applying the Vienna context definition to the expression
‘unless the context otherwise requires’ would make no sense
because the Vienna context was not meant to be used in
isolation from ... other factors

42. Theauthors suggest awider range of ‘external’ context is
available in applying the undefined terms provision athough exactly

" Thiel v. FC of T 90 ATC 4717 at 4723; (1990) 21 ATR 531 at 537.

124 The Interpretation of Tax Treaties With Particular Reference to Article 3(2) of
the OECD Model — | | *(1984) British Tax Review 90, p. 92.

3 bid, p.104.
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how far the anbit of ‘context’ should extend is
difficult to say.

43. Inrelation to statutory interpretation, the current view of the
courts has been to consider context in its broadest sense. In
Consolidated Press Holdings Ltd & Anor v. FC of T Hill J stated:

Although judicial views on the principles of construction of
taxation statutes have differed over time (see cases referred to
inthearticle A Judicial Perspective on Tax Law Reform’
(1998) 72 Australian Law Journal 685), the modern view, at
least generally, would seem to be that the task of construing a
taxation statute, like the task of construing any other statute,
requires the Court to ascertain the meaning of the words used
in the context in which they appear and so asto give effect to
the purpose of the legislature to be found in the language
which it has used, but aided by extrinsic materials to which
regard is directed to be had by virtue of s15AB of the Acts
Interpretation Act 1901. Context is used in abroad sense to
encompass such matters as the existing state of the law and the
mischief, if any, which the legislature sought to remedy: CIC
Insurance Ltd v. Bankstown Football Club Ltd (1997) 187
CLR 384 and see FC of T v. Australia and New Zealand
Savings Bank Ltd (1998) 156 ALR 570 at 577.

44.  Morerecently in Chaudhri v. FCT 2001 ATC 4214 at 4216,
(2001) 47 ATR 126 at 128, the Full Federa Court (Hill, Drummond
and Goldberg JJ) noted that:

The guiding principle of statutory interpretation may be
summed up as being the ascertaining of the meaning of the
words which Parliament has used by reference to the context in
which they appear, where ‘ context’ has the wide meaning
which extends to the legidative history, the Parliamentary
intention and the mischief to which a particular provision has
been directed as well as the narrower meaning which would
dictate reading the words to be construed by reference to the
immediately surrounding or otherwise related provisions.

45.  Ausdtralia s domestic statutory interpretation rules focus
particularly on the context of alegidative enactment, whereas the
accepted international rules for treaty interpretation focus particularly
on the context of atext finalised between negotiating countries. The
two sets of interpretative rules are nevertheless broadly similar.*®

46.  Accordingly, the ATO considers treaty context should be taken
in its broadest sense to have regard to the full fabric of matters that

1498 ATC 5009 at 5017; (1998) 40 ATR 181 at 188.
> The relationship of the two sets of interpretative rules are discussed in more detail
in TR 2001/13 (Treaty Interpretation) at paragraph 73 and following.
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may be considered, including the historical and political matrix and
the matters referred to in the Avery Jones discussion. In particular the
following discussion has regard to:

. the practices and policies of Australia and the treaty
partners in negotiating treaties at that time and
subsequently;

. given the usual treaty object of avoidance of double
taxation, the domestic taxation environments of the two
countries when the treaty was negotiated; and

. the political, economic and diplomatic background to
the treaty.

Australia’s OECD Reservation ¢

47.  Austraiajoined the OECD in 1971. In 1976 Australia entered
reservations against the new OECD Model published in 1977 (the first
since the 1963 Draft Convention). Among these was a reservation to
the OECD’s Capital Gains Article (Article 13):*'

Australiareserves the right to propose changes to reflect the
fact that Australia does not levy a capital gains tax and that the
terms ‘movable property’ and ‘immovable property’ areterms
not used in Australian law.

48. By reserving the ‘right to propose changes' to the OECD
Model Australiaclearly signalled it was not going to follow the
OECD Model approach —which was to include a comprehensive
article dealing with capital gains.

49.  Thisreservation was withdrawn with the 1992 OECD M odel
revision - thefirst publication of an updated version of the OECD
Model following the introduction of capital gainsin Australia.

CECD Model and Australian Treaty Practices and Policies

50.  Comparing Australia’s pre-CGT treaties with prevailing
international model treaties points to Australia s treaty practices and
policies. Australia'stax treaties are broadly based on the prevailing
OECD Model. However, Australia s treaties vary from the OECD
standard in many respects. In particular, there are significant
variationsin relation to alienation of property (both before and after
the introduction of CGT).

16 Member Countries lodge reservations when they do not agree with the OECD
Model or variations permitted by the commentaries and therefore wish to retain
their freedom of action in negotiations.

" Refer to paragraph 33 of the 1977 OECD Model Commentary on Article 13 and
the History in the current OECD Model Commentary.
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51.  The scheme of the OECD Capital Gains Article is described in
the following table:

Table2: Distributiverules- OECD M odel Capital Gains Article

Para No Distributiverule

1 State of situs may tax gains from immovable property.

2 State of permanent establishment or fixed base may tax gains
from the alienation of moveable property forming the business
property of a permanent establishment or fixed base.

3 State of effective management has exclusive taxing rights over
gains from the alienation of ships and aircraft in international
traffic.

4 Article 13(4) allocates taxing rights to the state of residence of

the alienator of all property other than that referred to in
Articles 13 (1) — (3). Effectively this meansthat taxing rights
over capital gains from the alienation of business property
which is not effectively connected with a permanent
establishment or fixed base, and of non business capital gains
(other than immovable property) are allocated to the state of
residence.

52. The OECD Model allocates taxing rights to the source country
only for aienation of immovable property (on the basis of situs) and
permanent establishment property.

53.  Consistent with an underlying philosophy of the OECD Model
that trade between Member Countries as a whole would be in balance,
taxing rights over the alienation of residual property are alocated to
the residence country. Given Australia’ s position as a net capital
importer and consequent disposition to protecting source country
taxing rights (see discussion on the economic background below) the
OECD Model would have been difficult to adopt without
modification. Following Australia s membership of the OECD it was
necessary to develop and defend a position on the OECD Model
Capital Gains Article for negotiation with other Member Countries.'®

54.  Developing atreaty source country position in an environment
in which Australiadid not tax capital gains would have been a
difficult abstract™ exercise, potentially limiting the cross-border
aspects of any future CGT regime. Australia’ s response wasto
reserve its position on the OECD Capital Gains Article. In

18 When Australiajoined the OECD, the prevailing OECD Model was the 1963
Draft Convention and in 1977 the OECD Model was published. There were no
other relevant changes when pre-CGT treaties were negotiated.

19 The United Nations Model where an ‘alternative’ Capital Gains article reserves
taxing rights over residual gainsto the country of source did not become available
(asthe UN Manual) until 1979. The UN Model Commentary, which also
contains an alterative source based capital gains sweep-up, was officially
published in 1980.
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negotiations it then proposed modifications to that Article that
effectively continued the previous policy of not dealing with capital
gainsinitstax treaties. Thus Australia preserved its right to negotiate
appropriate distributive rules for capital gainsin the event a
comprehensive CGT was introduced.

55.  Pre-CGT treaties consistently modified the OECD Capital
Gains Article. The Australian Model Article 13 for 1980 (see
Annexure A to thisruling) isreflected in pre-CGT treaty practice.
ThisModel: (a) dealt with ‘income’ - not ‘gains asin the OECD
Model; (b) changed the heading to ‘ Alienation of Property’; and ()
dealt only with real property interests.

56. Alienation of Property Articles in nost of
Australia s pre-CGI treaties dedtonlywith‘income
from the alienation of property. By contrast the OECD Model deals
with (capital) gains. Pre-CGT treaties were drafted deliberately to
exclude capital gains. Theuseof ‘income demonstrates a consistent
intention by Australia not to deal with capital gainsas suchin this
article.

57. Likewise, Australia consistently avoided using the OECD
heading of ‘Capital Gains'. Where a specific article deals with
alienation of property, Australia’s pre-CGT treaties use the broader

‘ Alienation of Property’ asthetitle® Again, thisreflects the fact that
distributive rules in the Alienation of Property Articles of Australia’s
pre-CGT treaties are generally expressed to apply only in relation to
income from alienation of certain property. From the Australian
perspective it would be inappropriate to use the OECD heading in
pre-CGT treaties, because capital gains were not to be covered by the
Article.

58.  Austraia’ s pre-CGT Model Alienation of Property Article was
less comprehensive than the OECD Model, applying only to real
property interests. Annexure B to this ruling, which summarises
Australia s pre-CGT treaties as negotiated, reflects this more restricted
approach. Al i enati on of Property Articles usually
had |imted coverage, frequently only dealing
with real property interests. Alienation of

busi ness property is dealt with in only 7% of
the 17 pre-CGI treaties containing an
Alienation of Property Article. Because these

® Thisis reflected in negotiation materials. It will be a matter for the courts to
determine whether this intention has been carried through into the law.

2 |n fact, Australiais one of the few countriesin the world to use this expression,
suggesting it was developed by Australia. A review of Tax Analyst’s Worldwide
Tax Treaties October 2001 indicates that all New Zealand treaties containing an
article dealing with gains use ‘ Alienation of Property’ in the heading. The only
other countries to use thisterm are Malta and Papua New Guinea. The US uses
thetitle Gains.

22 Belgium, Philippines, Switzerland, Sweden, Denmark, Norway and Ireland.
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treaties did not include a residual provision
(for exanple OECD Model Article 13.4) even
where there are rules for alienation of

busi ness property, inportant areas outside the
context of an enterprise (such as alienation of
I ntellectual property) were not conprehensively
dealt with.

Post-CGT: Changesto the Alienation of Property Article

59.  Following theintroduction of Australian CGT, a number of
changes were made to Australian treaty practice in relation to the
Alienation of Property Article:

. Wil e the heading ‘Alienation of
Property’ was retained, the article
now dealt with ‘inconme, profits or
gains’ on the alienation of certain
property (fornmerly ‘incone’ only).
Post-CGT treaties continue the Alienation of Property
heading because they continue to deal with income, as
well as profits and gains (whereas other countries use
the OECD Model ‘gains’).

. The post-CGT treaty article is nore
conpr ehensi ve, always explicitly
dealing with alienation of real
property interests, business
property, ships and aircraft.

. Post - CGT treaties are conprehensive
Wth respect to capital gains, as a
‘sweep up’ provision reserving domestic law taxing
rights to gains of a capital nature not dealt with
elsewherein the Articleisasoincluded. This
provision is not found in the OECD Model, but is
similar to the UN Model *aternative’ Capital Gains
Article, as set out in the UN Model Commentary on
Article 13 - Capital Gains™. (Income gains not dealt
with in the article were likely to be dealt with as

busi ness profits or in the residual
article.)

Post-CGT: other changes

60. In the following discussion the AustraliadKorea DTC and the
Australia/China DTA are referred to as representative of the ‘pre’ and
‘post’ CGT treaties respectively.

21980 UN Model Tax Convention, p. 150.
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61.  Sourcerulesin Australia’ s tax treaties aso changed to
coincide with the introduction of CGT.?* All the sourcerulesin
pre-CGT treaties deal only with ‘income’, but source rules for
Australia s post-CGT tr eat i es changed to also deal with ‘profits
and gains'. Compare the source rulesin Article 23 of the
AustralialKorea DTC which deal only with ‘income’, to the rules for
the Australia/ChinaDTA (Article 23.8 of that treaty and subsection
115(2) of the Agreements Act) which deal with ‘income, profits or
gains. Theexpression ‘income, profits or gains' isused in the source
rulesin all post-CGT treaties and the Agreements Act - except for the
Australia/Thailand DTA, where the source rule deals only with
‘income’.

62. TheEntryinto Forcearticlesin pre-CGT treat i es aso
change terminology following the introduction of CGT - athough the
changeover was not asrigorous. Pre-CGT tr eat i es, such asthe
Australia/lKoreaDTC, refer to entry into force in Australia of (a)
withholding tax on income and (b) other Australian tax, in relation to
income. The language in the Australia/lChinaDTA is unchanged.
However, the next concluded treaty (with Papua New Guinea) refers
to other Australian tax ‘in relation to income or gains'. The following
two treaties (with Thailand and Sri Lanka) revert to the pre-CGT
formulation. But the following treaty with Fiji refersto ‘income,
profitsor gains - aform of words used consistently in all Australia’s
later tax treaties. Regarding the China, Sri Lanka and Thailand
treaties, the ATO till considers that given the context of these
treaties, the Entry into Force article deals with capital gains.

63. Drafting changes to the ‘force of law’ provisions of the
Agreements Act further underline the view that pre-CGT tr eat i es
were not considered to deal with capital gains. Australia' s method of
giving legidlative effect to its tax treatiesis by reproducing each treaty
inits entirety as a schedule to the Agreements Act. Currently,
sections 5 to 117J of the Agreements Act give each of the schedules
(i.e, thetax treat i es) force of law in Australia. In the case of the
AustralialKorea DTC the relevant provision is section 11L of the
Agreements Act which, among other things, provides that the
provisions of the treaty ‘so far as those provisions affect Australian
tax, have and shall be deemed to have had, the force of law’.
Importantly, the section gives the treaty the force of law in relation to
tax (other than withholding tax) ‘in respect of income' only. The

24 Source rules apply to all of Australia’ s tax treaties. Initially these were for the
purposes of giving credit only, but subsequently the source rules applied for the
purposes of Australian taxation generally. Source rules are now largely an
Australian speciaty, although other countries have used these treaty rulesin the
past. They are usually found in a Source Articleincluded in the treaty, although
in some early treaties (e.g., United Kingdom) they were included in the credit
relief rules. In the German, Chinese, and Taipei treaties, they are found (to some
extent) in the Agreements Act.
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force of law provisions of the subsequent post-CGT treaty with China,
reflect new coverage of capital gains by omitting the *in respect of
income’ requirement.

64.  Some commentators have suggested instances where they
believe the words ‘income’ and ‘gains’ have been used
interchangeably. Thisisaddressed below in relation to the Business
Profits Article.

Treaty Partners: treaty practice and domestic law

65. TheTable at Annexure C to this ruling shows that Australia’ s
treaty partners have generally followed the OECD Model consistently
In contemporaneous treaties with other countries. By implication, the
departures from the OECD Model in Australia’ s treaties were at the
insistence of Australia.

66. In the case of the AustralialUnited States DTC (1983), the
Australian negotiators substantially atered the then preferred US
Model to exclude capital gains from the distributive rules. The US
Treasury Department’ s draft Model 1ncome Tax Convention, which
was published in 1981, contained a comprehensive Gains Article.
Thisarticleis set out in column 2 of Annexure D to thisruling. The
US Model reflected US domestic law — especially in relation to
alienation of real property. The changes made during the course of
negotiations to both the OECD Model and the US Model were
significant. Article 13 of the Australia/lUnited States DTC is at
column 3 of Annexure D to thisruling. The willingness of the USA to
extensively modify this Article, contrary to its treaty practice and
Model position, supports a presumption that it was the intention of the
negotiating parties to exclude capital gains from the coverage of the
final text of that Article.

67. Many of Australia’ s pre-CGT treaty partnersimposed a
domestic capital gainstax. Australiadid not. Yet Australia
consistently limited the application of the Alienation of Property
Article. For example, the United Kingdom had introduced a
comprehensive capital gainstax regimein 1965, just before the
negotiations with Australia commenced, but no article expressly dealt
with capital gains. Canada had a comprehensive capital gains tax
regime and would have been expected to deal with more than real
property interestsin its treaty with Australia. The United States had
also long taxed capital gains, but Australialimited the treaty coverage
of gainsin that Convention to the extent of the United States Foreign

% See RL Doernberg and Kees van Raad, The United States Model Income Tax
Convention: Analysis, Commentary and Comparison, Kluwer Law International
1997, p. 113. Notethe 1977 US Model Gains Article also dealt comprehensively
with capital gains.
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Investment in Real Property Tax Act of 1980 and certain transport
assets.

Palitical, economic and diplomatic background

68.  Australia s economic interests did not favour dealing with
capital gainsin pre-CGT treaties. Australiahad long held a strong
disposition to the protection of source country taxing rights.?

69.  The OECD Model assumes capital flows between Member
countries are roughly equal and therefore allocates taxing rights over
activities not clearly attributable to the source country to the country
of residence. But Australiawas alarge net capital importer when the
pre-CGT t r eat i es were negotiated.”” Had Australia adopted the
OECD Model on capital gains, in the event that a capital gains tax was
introduced there would be a significant revenue impact.

70.  Without afully developed Australian position on cross-border
taxation of capital gains (which would have been politically difficult
to develop - see below) and the lack of an international source country
benchmark against which to negotiate the Capital Gains Article®
Australia preserved its freedom of action in the event a CGT was
introduced, by generally excluding capital gains from treaty coverage.

71.  Of course when pre-CGT treaties were negotiated, the absence
of acomprehensive Australian CGT would have contributed to a
perception for Australia s treaty partners that it was unnecessary to

% Australia’ s general preference for ‘ source-country’ taxing rights was articulated in
aMarch 1982 Australian Treasury Department document tendered in evidence at a
hearing of the then Parliamentary Joint Committee on Foreign Affairs and
Defence: Sub-Committee on the Pacific Basin, on 21 October 1982. The hearing
examined the Australia/lUnited States DTC. After noting the OECD Model
assumes equal flows of income between countries and thus often divides taxing
rightsin favour of the residence country, the document contrasts the Australian
position:
‘The [residence] approach is not favoured by Australiawhich, being a net importer of
capital and know-how, and having no substantial international shipping fleet of its own
insists on retaining in its agreements as much of its primary taxing rights as it can,
especially in relation to interest, dividends and royalties. Full adoption of the OECD
approach by Australia would mean a substantial |oss of revenue.’

Asfar back as 1919 Australia had advocated exclusive source taxation in relation

to aRoyal Commission into British income tax (see R Willis ‘ Great Britain's part

in the Development of Double Tax Relief’ Bulletin for IBFD (1965) Vol 19, 418).

Refer also to Australia’ s extensive reservations and observations to the OECD

Model.

" For example, in the 1968 parliamentary debates on the Australia/United Kingdom
DTA, it was pointed out that combined US and UK investment in Australia was of
the order of $5,000 million whereas Australian investment in these countries was
only $100 million. See Australia, Senate, 1968 Debates, Vol 1 S 37, p. 738.

% The UN Model was not officially available until 1980, although asimilar draft
wasin the 1979 UN Manual.
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limit source country taxing rights over capital gains. Further any
Australian objective to limit source country taxation of capital gains
on therelatively small amount of outbound Australian investment at
the time, would have been balanced against the fact that such
provisions would effectively lock in the limits of the international
aspects of any future capital gainstax regime.

72. It was also politically inexpedient to deal with thisissue in tax
treaties. capital gainstaxation was a politically sensitiveissuein this
period.?® For most of the time which pre-CGT treaties were negotiated
(1967- 1984)® it would be expected that reference to capital gainsin a
treaty would have been, at least, unnecessary, and contentious for
Australian Governments.

Context — Conclusion

73.  Context has not been comprehensively addressed by many of
those proposing an alternative view. On the other hand the ATO sees
the context of these treaties as an important aspect of the analysis.

74.  The ATO considers Australian treaty policy, driven by its
economic interests had consistently emphasi sed source country taxing
rights to a greater extent than the OECD Model. Post-CGT treaty
practice in relation to capital gains on alienation of property clearly
confirmsthis. However there were political sensitivitiesin dealing
with thisissuein pre-CGT treaties. Moreover, in the absence a
domestic capital gains regime, identifying the potential cross-border
limits of such aregime would have been a difficult and abstract
exercise. Australia addressed thisissue by not dealing with capital
gainsinits pre-CGT tredties. it removed capital gains entirely from
the scope of pre-CGT treaties. In so doing Australiaretained its
freedom of action to levy a CGT if it was subsequently introduced.
Australia s records of negotiations confirm Australia had intended not
to deal with capital gainsin pre-CGT treaties.

% Coalition Governments that held power for most of this period were opposed to
the introduction of capital gains taxation. No tax treaties were concluded when
the Labor Party, which advocated capital gains taxation, was in office for three
yearsin the early 1970s. In 1974 the Asprey Committee recommended a capital
gainstax, while cautioning against an early introduction of such measures. The
Final Asprey Report recommended its introduction, but ultimately this was
rejected by the Coalition, which had resumed officein 1975. Labor regained
officein 1983 partly on apromise of no CGT in itsfirst term. Following the
December 1984 re-election of Labor, CGT was canvassed and the possibility of a
CGT returned to the agenda with the 1985 Tax Summit.

% UK negotiations commenced in 1967 (see Governor-General’s Speech Senate See
Australia, Senate, 1968 Debates, Vol 1 S 33) and Austrian negotiations concluded
in 1984.
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Taxes Covered

75.  Thetaxesto which atreaty applies are set out in the Taxes
Covered Article (usualy Article 2). Thisisintended to limit the
application of the distributive rules of the treaty to the taxes described
in the Taxes Covered Article.™

76.  Like many countries Australia departs from the OECD Modd,
by deleting the opening two paragraphs of the OECD Model Taxes
Covered Article which contain generalised descriptions of the taxesto
be covered. A typical Australian Taxes Covered Article and the
OECD Model equivalent are set out in columns 1 and 2 respectively
of Annexure E to thisruling.

77.  The Taxes Covered Article of pre-CGT treaties generdly lists
the ‘existing taxes’ to which the tax treaty appliesin the opening
paragraph. Australian taxes are listed as ‘the Australian income tax’
and most include a reference to the undistributed profits tax.* The
second paragraph (the ‘ extension provision’) extends the taxes
covered to identical or substantially similar taxes.

ATO View

78. First, taxes on ‘borderline gains' assimilated to income and
taxed under Australian tax laws prevailing at the time of signature are
‘exigting taxes' for the purposes of the Taxes Covered Article of
pre-CGT treaties. (Note that legislation relating to some borderline
gains has been repealed — for example, sections 26(a), 25A - in
relation to property acquired for the purpose of profit-making by sale -
and 26AAA.)

79.  Secondly, an important consequence flows from deleting the
general descriptions of taxes covered in paragraphs 1 and 2 of the
OECD Model Taxes Covered Article. Under the OECD approach,
because of these general descriptions, all income and capital taxes are
dealt with by the treaty and the distributive rules will apply to both
groups of ‘existing taxes’ listed by the two countries. But where the
two countries delete the OECD’ s paragraphs 1 and 2 and separately
list the taxes covered, some distributive rules may be relevant for one

* There may be occasions where the terms of other articles clearly contemplate an
application to taxes other than those listed in the Taxes Covered Article - see for
example Article 26.1 of the OECD Model - but generaly the taxes covered by the
tax treaty are set out in this article.

¥ The UK, Japanese and German treaties refer to the Commonwealth income tax.
The Austrian treaty refers to income tax imposed under the federal law of the
Commonwealth of Australia, aformulation broadly followed in subsequent
Agreements. The Swisstreaty refers to branch profits taxation and the Austrian
DTA refersto the resource rent tax. Thewording in all of Australid streatiesis
designed to exclude sub-national taxes, consistently with Australia’ s reservation to
Article 2 of the OECD Model.
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country but not the other. Thisis starkly demonstrated in Article 21 of
the Australia/Germany DTA, which allocates taxing rights over
capital, but only Germany includes a capital tax in thelist of capital
taxes at Article 2. Clearly Article 21 of that treaty will apply only for
German capital taxes and has no application to Australia.

80.  Inother words, distributive rules need not necessarily apply
bilaterally. Asdiscussed later, some provisions dealing with
alienation of property were important for treaty partners particularly
for presentational reasons, but from the Australian perspective were
unnecessary.®

81. A third important point emerges from a comparison with the
OECD Model. The deletion of OECD model paragraphs 2.1 and 2.2
and ‘in particular’ from paragraph 3 imply that some caution isto be
exercised in applying the extension provision. Where OECD Model
paragraphs 1 and 2 are present, OECD Model paragraph 3 is generally
treated as a detailed but not necessarily complete list of taxes which
only illustrate the general principlesin paragraphs 1 and 2.3
However, where only OECD paragraphs 3 and 4 are used (as
paragraphs 1 and 2 in Australia' s treaties) then OECD paragraph 3
(i.e., Australian Model paragraph 1) isinterpreted as an exhaustive
list. Countries may restrict the Article to OECD paragraphs 3 and 4
only, because they consider the treaty should exhaustively identify the
taxes to be covered.

82. The OECD Model Commentary on the Taxes Covered Article
confirms that OECD Members hold thisview. Referring to the
practice of Member countries which do not include OECD paragraphs
1 and 2 in their treaties the Commentary notes at paragraph 6.1:

These countries prefer simply to list exhaustively the taxesin
each country to which the Convention will apply, and clarify
that the Convention will also apply to subsequent taxes that are
similar to those listed.

83. Because taxes are exhaustively listed, new taxes (such as
CGT) need to be very similar to the existing taxes before the extension
paragraph makes the new tax one of the taxes covered. The OECD
suggests that bilateral clarification of the application of new taxes will
be required before new taxes are adopted in the treaty. This has not
occurred in the case of Australian CGT.

84. TheATO considersthe introduction of CGT fundamentally
increased Australia’ s tax base and the context of the treaty suggests

3 Even though certain listed taxes may have little impact on allocation of taxing
rights, there are other reasons for listing the taxes, notably exchange of
information.

% See OECD Model Tax Convention on Income and on Capital (Paris, 2000)
(condensed version), Commentary on Article 2, at paragraph 6.1, p 59.
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that there was no intention to cover capital gains taxation within the
expression ‘Australian income tax’ in paragraph 1 or by extension.
The overall context of pre-CGT treaties and additional caution
(implicit in the omission of the OECD’ s paragraphs 1 and 2) to be
applied in relation to extension provision requires that atax on capital
gainsis not included in the Taxes Covered Articlein pre-CGT treaties.
The one exception to thisisthe Austrian treaty discussed below.

Alternative View — existing taxes include capital gains

85.  Thecentra expression in defining Australia’ s existing taxesis
‘Australian incometax.” A counter view™ suggests that an
ambulatory approach should be adopted in interpreting tax treaties: an
ambulatory approach is now embodied in OECD Model Article 3(2)
(‘undefined terms provision’) and the views of international writers
generally support this approach.® It is argued the undefined terms
provision in tax treaties gives a domestic tax law meaning to
undefined terms and that provision operates in an ambulatory way.
Because net capital gains are now included in assessable income, it is
argued that the expression ‘ Australian income tax’ has evolved to
cover capital gains.

86. Asamatter of general principle the ATO agrees with the
ambulatory approach in applying the undefined terms provision.*
However, as the Taxes Covered Article has specific extension
provision designed to accommodate changes in taxes covered, it is
clearly inappropriate to use the undefined terms provision to
accommodate the evolution of * Australian incometax’. The extension
provision has that role®.

87.  Thefact that thereis no specific reference to capital gains tax
as existing taxes in post-CGT treaties (which clearly apply to capital
gains) and similar expressions are used to describe Australian income

% |V Gzell, ‘ Treaty Protection from Capital Gains Tax’, Australian Tax Review,

(Vol 29: March 2000) 25, p. 27.

% Avery Jones and others, ‘ The Interpretation of Tax Treaties with Particular
Reference to Article 3(2) of the OECD Model - Part | (1984) British Tax Review
14 and Part |1 (1984) British Tax Review 90'.

3 Note that Australia has (since the 1986 Austrian treaty) drafted the undefined
terms provision to expressly reflect an ambulatory approach by specifying the
relevant domestic laws are those ‘from timeto timein force’. 1t was not until
1995 that the OECD Model Article 3.2 changed to expressly incorporate an
ambulatory approach in the text of that Article.

* |t has been argued that the UK relies on the ambulatory meaning of ‘income tax’
to extend treaty coverage to changesin itstax law. Thisis apparently because of
limitations in the UK’ sinternal law which prevent reliance on the extension
provision. This practice in the UK is not considered inconsistent with the ATO
view. The ATO view isthat the ambulatory meaning of the term *Australian
incometax’ cannot extend treaty coverage to new taxes beyond those that would
be covered by the extension provision.
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tax in pre and post-CGT treaties is also regarded as evidence that
pre-CGT treaties must extend to capital gains. The ATO response to
thisisthat when pre-CGT treaties were signed, the only taxes which
could be *existing’ taxes did not include a comprehensive CGT.

Alternative view - capital gains substantially similar to existing taxes

88. A technical analysis of aspects of sections 26(a), 25A and
26AAA,* indicates that at the time of signature, existing taxes may
have extended to some gains which were not income according to
ordinary concepts. One counter view is that the extension provision
would also permit the taxes covered to extend to the CGT, because it
Is substantially similar to the one of the existing taxes, namely section
26AAA. In comparing section 26AAA with the CGT, what is needed
Is “acomparison of the taxes concerned and not an analysis of
underlying transaction’.*® It is argued that section 26AAA taxes pure
capital gains and the CGT regime merely extended the range of capital
gainsin the Australian income tax.

89.  However there were many ‘borderline gains' of thiskind.
While the ATO agrees these items may be included within the existing
taxes, the question iswhether CGT isidentical or substantially similar
to these provisions.

90. The Taxes Covered Article is designed to
avoi d the necessity of concluding a new treaty
whenever the donestic tax |aws of treaty
partners are nodified. The extension provision
achieves this, although there are linmts — new
taxes nust be at |east substantially simlar.
The ATO considerst he questi on of whether a tax is
substantially simlar is a matter of

proportion, not requiring in this case an
overly technical analysis of the capital/incone
di stinction. Significantly Australia sinternational position (set
out inits 1976 OECD Model reservation, discussed at paragraph 45)
when most pre-CGT treaties were negotiated, wasthat ‘Austral i a
does not levy a capital gains tax’ . Thisposition
was clearly not based on atechnical approach to the issue.
‘Borderline gains’ such as those assessable
under the former section 26AAA were not

consi dered a CGT for tax treaty purposes.

91. Academic writings are said to confirm the counter view that
where capital gains are normally dealt with in income tax laws, any
new CGT will, for treaty purposes, be at least similar to income tax:

% Note that section 26AAA was introduced in 1973 so it could not be an ‘existing
tax’ for tax treaties concluded before then (for example the UK, Japan and
Germany).

0|V Gzell, (see footnote 35), p. 31.
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Taxation of capital gainsis normally dealt with in income tax
laws, although in some circumstances separate legislation is
devoted to that subject (see national reportsin LX1b CDFI
129ff (1976)). Consequently any new capital gainstax will for
treaty purposes, normally have to be considered as being at
least similar to income tax; the Danish Landskatteret (‘ Danish
Tax Court’) 26 ET 114 (1986): DTC Denmark/France, differs
however. . 4

92. In correspondence with the ATO, Professor Vogel clarified
that the Danish case was cited to acknowledge that there are other
views.

93.  Authors* have also referred to the decision of Gadsden v.
MNR.* In that case the Canadian Tax Review Board considered that
the failure of the Canadian CGT to be mentioned in the Taxes Covered
Article of the 1966 Canada/United Kingdom DTA did not prevent the
subsequent introduction of a capital gainstax in 1972 from being
picked up within the concept of ‘incometax,” as Canada (similarly to
Australia) taxes capital gains as part of its general income tax

legidation. However, while the case nmay appear to
be simlar to the present issue, it can be

di stinguished. It is necessary to take into
account the conplete context and particularly
in this case there were significant drafting

di fferences between Australian treaty practice
and the Canada/United Kingdom DTA. In this
treaty a specific article was entitled Capita
Gains and it conprehensively dealt with capital
gai ns.

94. The subsequent decision of the Canadi an
Federal Court in G adden Estate v. The Queen®
found that capital gains on the deened di sposa
of shares in a Canadi an private conpany by a US
resi dent were exenpt under the 1942

Canada/ United States DIC as ‘sal e or exchange’
of capital assets. Again, in the Canada/ United
States treaty, there was a specific article
(Article VI11) which conprehensively dealt with
capi tal gains.

95. In both these Canadi an treaties, Canada

had agreed to conprehensively deal with capital
gai ns notw t hstandi ng that Canada did not have
a capital gains tax at the tinme it entered the

* Klaus Vogel on Double Taxation Conventions (3 ed Kluwer Law International,
1997), p 157.

2 See for example, P Kennedy, ‘ CGT and Non-Residents; Part A: Protection Under
Double Tax Agreements (1993) Taxation in Australia Red Edition 27, p. 29.

*#83DTC 127.

“85DTC 5188.
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treaties. By contrast, the conplete context at
the tinme Australia was entering into its pre-
CGT treaties was quite different.

96. A reference has also been made to Baker® who believes the
United Kingdom Inland Revenue considers that where capital gains
tax isintroduced after atreaty was concluded capital gains taxes are
drawn in by the extension for substantialy similar taxes. The ATO
notes that this statement is not definitive, nor isit confidently asserted.
Further it is obvious, given departures from the OECD Model by
many countriesin relation to the Taxes Covered Article, that broad
assertions, which do not take into account the context of each treaty,
cannot be made in this area.

Alternative view - new tax substantially similar to the existing taxes
of the other State

97. It has also been argued that if the list of taxes enumerated by a
treaty partner in paragraph 1 of the Taxes Covered Article includes a
capital gainstax, paragraph 2 of that Article will operate to include
within the taxes covered, any substantially similar taxes levied by the
other treaty partner. Thus, in the case of the Australia/lUnited
Kingdom DTA (where the United Kingdom lists ‘the capital gains tax’
inthe list of taxes covered), Australia’ s subsequently introduced CGT
could be a substantially similar tax.

98.  Thisissue has been discussed mainly in the context of capital
taxes, such as wealth taxes, which are often dealt with in double tax
treaties of other countries. Vogel, Shannon, Doernberg and van Raad
advocate this view in relation to capital taxes:

The express enumeration of taxesis cumulative in this context.
For example, if atax on capital in the other contracting stateis
included in the express enumeration, atax on capital
introduced in the United States after the date of signature of
the treaty would fall within the scope of the treaty provided it
Is substantially similar to the foreign tax. Similarly, taxes of
the other contracting state imposed after the date of signature
of the treaty that are substantially similar to enumerated United
States taxes fall within the scope of the treaty. “°

99.  However, the ATO considers this cannot be the casein
Australian pre-CGT treaties containing distributive rules over capital.
For example, the Australia/lGermany DTA does not contain a
provision for ‘entry into force' in relation to future Australian capital

“® p Baker, Double Tax Conventions and I nternational Tax Law, 2™ ed, Sweet and
Maxwell, 1994, p. 113.

“6\/ogel, Shannon, Doernberg and van Raad: United Sates Income Tax Treaties,
Kluwer Law International, 1995, Part 2 Commentary at p. 73.
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taxes. If Australiawas to subsequently introduce such atax at the
federal level there is no mechanism within the treaty for the treaty asa
whole to take effect in relation to such taxes. Compare this also with
Article 24(5) of the Australia/Norway DTC, which clearly does not
accord with the view proposed by these authors, because Article 24(5)
requires further negotiations if an Australian capital tax wereto be
introduced.

100. While these authors make this statement without citing
supporting authority, support for this view is claimed*’in a 1985
decision of the Paris Tribunal de Grande Instance (Rohrmoser No.
10669/84), concerning the France/AustriaDTC (1959) and a 1992
decision of the Cour de Cassation (No 572 P) concerning the
France/Switzerland DTC (1996) and capital taxes. Both cases dealt
with the question of whether a French wealth tax introduced long after
the conclusion of the relevant tax treaty was covered by that treaty,
even though France had not included a wealth tax initslist of existing
taxes. It was found that France’ s wealth tax was similar to the wealth
taxes listed by Austria and Switzerland, and by applying the extension
provision the subsequently introduced French wealth tax was covered
by the treaty.

101. However, the ATO considers these cases are not relevant to
the treatment of capital gainsin Australian tax treaties. Both French
treaties contained the equivalent of OECD Model Article 2.1, which
specifically provided that those treaties would apply to taxes on
capital. Furthermore those treaties both contain an article equivalent
to the Capital Articlein the OECD Model. By contrast, in relation to
capital gains, Australia s pre-CGT treaties omit OECD Model Article
2.1 and do not contain a specific article alocating taxing rights over
capital gains.

102. It needsto be remembered that Australian pre-CGT treaties
exclude paragraphs 1 and 2 of the OECD Modél (as does the US and
Canada). The approach of such countriesisto separately list their
taxes. The natural meaning of the extension provision as applicable to
these jurisdictions is that the extension provision applies separately.

Austria (1986)

103. Capital gainstaxes are covered by Article 2 of the
Australig/AustriaDTA. Legislation enacting the Part 111A of the

ITAA 1936 was assented to on 24 June 1986 and the Australia/Austria
DTA was signed on 8 July 1986. Therefore, Part I11A was one of the
existing taxes at the time of signature. While capital gainstax is now
assessed under Parts 3-1 and 3-3 of the ITAA 1997 thisisregarded as
substantially similar to the capital gainstax existing at signature.

"1V Gzell, (see footnote 35), p. 33.
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104. However, for the contextual reasons already discussed the
ATO does not consider that the distributive rules of the treaty limit
taxing rights over capital gains.

Italy (1982)

105. Austraiahasaconsistent policy of not including OECD
Model Articles2.1 and 2.2 initstax treaties. The Austraia/ltaly DTC
isthe only exception in al of Australia s tax treaties (pre or post
CGT), and was clearly inserted at the insistence of Italy. Article 2.1
provides that ‘the Convention shall apply only to taxes on income
imposed on behalf of each Contracting State irrespective of the
manner in which they arelevied’. There are mgjor changes from the
OECD analogue, relating to sub-national taxes (see Australia’'s
reservation to Article 2) and capital taxes. Importantly this provision
is possibly more restrictive than the OECD Model, because it applies
only to income taxes. Therefore, if, in the context of that Convention,
income does not include capital gains, by the operation of Article 2.1,
the Convention does not deal with such gains.

Business Profits Article

106. The Business Profits Article deals with business profits of an
enterprise of one Contracting State, which carries on businessin the
other State. The key provisionisArticle 7.1, which in Australian
pre-CGT treaties generally follows Article 7.1 of the OECD Model:

The profits of an enterprise of one of the Contracting States
shall be taxable only in that State unless the enterprise carries
on businessin the other Contracting State through a permanent
establishment situated therein. If the enterprise carries on
business as aforesaid, the profits of the enterprise may be taxed
in the other State but only so much of them as is attributable to
that permanent establishment.

107. Doesthe expression ‘profits of an enterprise’ encompass
capital gains? Under the undefined terms provision, this expression
can take the meaning it has under the domestic law, where the context
permits.

ATO View — capital gainsnot ‘profits of an enterprise

108. In Thiel the H gh Court held that the word ‘profits
could not be held to have adomestic law meaning.

“8 Thiel v FC of T90 ATC 4717 at 4719, (1990) 21 ATR 531 at 532, 533. Dawson
and McHugh JJ came to similar conclusions.
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109. Where a country distingui shes between

i ncome and capital gains, the Business Profits
Article would not be expected to deal with
capital gains. The OECD Model Comrentary on
Article 13 inplies® that if the donestic |aw of
a State taxes ‘capital gains’ such gains wll
not be dealt with in the Business Profits
Article, but in the “article on capital gains’.
Rel evantly, Australia s reservations on capital
gai ns were nmade agai nst CECD Mbdel Article 13 -
not the Business Profits Article. Wile the
anal ogy with the OECD Mbddel cannot directly be
made (as the Alienation of Property articles in
pre-CGT treaties differ fromthe OECD s Capital
Gains Article) against this international
benchmark and gi ven Australia’s recognition of
the incone/capital gain distinction, it would
not be expected that the Business Profits
Article would deal with capital gains.

110. Further the ATO considers that taking into account the context
of Australia’s pre-CGT treaties discussed in detail above, capital gains
are outside the scope of pre-CGT treaties and * profits of an enterprise’

would not cover capital gains.

Alternative Views

Subsection 3(2) of the Agreements Act

111. Subsection 3(2) of the Agreenents Act
whi ch equat es business profits to taxable
income is frequently cited in support of the
vi ew t hat business profits include capital
gains. It provides:

For the purposes of this Act and the
Assessnent Act, a reference in an
agreenent to profits of an activity or
busi ness shall, in relation to Australian
tax be read, where the context so permts,
as a reference to taxable incone derived
fromthat activity or business.

112. It is argued that subsection 3(2) operates
so the term‘profits’ is to be read as neani ng
a reference to any ‘taxable incone’ from
comercial activity. Arguably, as taxable

i ncome includes net capital gains, this could
mean that capital gains are included in the
definition of ‘profits’ in the Business Profits
Article.

“° Paragraph 4 of the OECD Model Commentary on Article 13.
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113. However, the subsection requires that the
link between the term‘profits’ and ‘taxable

i ncome’ can only be nade where the context so
pernits.*® The ATO does not consider the
context of pre-CGI treaties permts the term
‘“profits’ in the Business Profits Article, to
be read as including capital gains - even

t hough net capital gains are included in

t axabl e i ncone.

114. Furthermore, the ATO considers the purpose of subsection
3(2) of the Agreements Act is not to define the term profitsas used in
treaties. The legidative history and related explanatory material
demonstrate this subsection is strictly a mechanism to implement a
treaty term which isforeign to Australia s taxation laws within the
technical language of Australia’s domestic legisiation™ - rather than
asan aid in defining atax treaty term. Confirming this purpose
subsection 3(2) is drafted to apply ‘in relation to Australian tax’ - not
in relation to the agreement.

Profits of an enterprise include capital gains

115. Alternative views may also observe that the OECD Model
Commentary states that the word ‘ profits' should be understood as
having a broad meaning including all income derived in carrying on
an enterprise. >

116. Against this background FCT v. Sater Holdings Ltd (No 2),%
Kenneth A Summons Pty Ltd & Orsv. FCT,>* and MacFarlane v.
FCT®® may be cited as providing evidence that the term ‘ profits’ isto
be read as including capital gains. However the ATO notes that these
cases deal with the meaning of profitsin relation to dividend
payments and address the interface between the taxation law and
corporations law concepts. Spanish Prospecting Company Ltd,*®
might also be advanced as authority for the view that profits could
apply to both income and capital gains, but again the context of this
case, involving payments to creditors, differs from the treaty context.
The ATO does not see these decisions as having application to this
issue.

% This contextual requirement is also applied to subsection 3(2) in aforthcoming
revision of Draft Taxation Ruling TR 95/D11, at paragraphs 4.76 and 4.79.

*! For example, for the purposes of subsection 4(2) of the Agreements Act.

°2 See OECD Model, condensed version (see footnote 34) Commentary on Article 7,
at paragraph 32, p. 104.

>384 ATC 4883; (1984) 15 ATR 1299.

> 86 ATC 4979; (1986) 18 ATR 235.

%86 ATC 4477; (1986) 17 ATR 808.

% (1911) 1 Ch 92.
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Weretheterms' income' |, * profits or * gains used
interchangeably?

117. Advocates of the alternative view aso argue that the concepts
of income, profits and gains have been used interchangeably in
Australia s pre and post-CGT treaties. Gainsincludes capital gains.
Therefore it isargued that profits of an enterprise should be read as
including capital gains. Examples cited in support of this are:
. The credit article in both pre and post-CGT treaties
gives credit, on the Australian side, only for taxes on
‘income’. Thereisno mention of ‘profitsor gains' pre
or post-CGT. Clearly credit isto be given for tax on
capital gainsin post-CGT treaties. For the credit rules
to work post-CGT, the concept of ‘income’ must
include ‘gains. Thereforein all Australian tax treaties
the word ‘income’ can extendto ‘gains’. (The
technical aspects of this argument are questionable -
see footnote.)*’

. In post-CGT treaties the expression
“gain of a capital nature’ is used in
the residual rule in the Alienation
of Property Article and other parts
of the article refer to ‘inconeg,
profits or gains’. It is argued
that, because it is necessary to nake
the *gains of a capital nature
qualification the earlier use of the
word ‘gain’ cannot be used to
contrast with ‘incone’ .”

> Peter Kennedy, (see footnote 42) p 28; 1V Gzell, (see footnote 35) p. 40. This
argument overlooks an important aspect of the operation of the Australian part of
the credit article. Australia' s credit rules are aways expressed to be subject to
Australia’ s domestic foreign tax credit rules. These are largely found in Division
18, of Part | of the ITAA 1936, which was made law at the same time as capital
gainslegislation. Subsection 160AE(2) deems foreign sourced profits or gains of
acapital nature to beincome for the purposes of Division 18, so it was
unnecessary to make any change to the post-CGT treaty language in the credit
article.
Furthermore, post-CGT source rules changed to deem ‘income, profits or gains' to
be ‘income’ for the purposes of the treaty credit rules, so it was unnecessary to
read ‘income’ to include ‘gains. There are only two isolated exceptions among
the post-CGT tax treaties. the Source of Income Article in the Australia/Thailand
DTA and the source of income rules for the Taipei Agreement in section 11ZF of
the Agreements Act. These drafting changes are not significant against the
background of the domestic rulesin subsection 160AE(2).

%8 See Jason Chang, ‘ Application of the Business Profits Article to CGT’,
unpublished, Taxation Institute of Australia, February 1998, p. 24 and IV Gzell,
(see footnote 35), p. 37.
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. Some pre-CGT treaties deal with income from the
alienation of capital assets. It isargued™ that it is
difficult to see how one could derive ‘income’ from
capital assets unless ‘income’ encompassed capital
gains.

118. The ATO agreesthat the words ‘income’, ‘profits and ‘gains
may be used interchangeably within atreaty.®® The ATO considers
that the meaning of these expressions in particular treatiesis
influenced by their context. Even if the first example was technically
correct, in say apost-CGT treaty, given the context of that treaty it
may possibly be the case that areferenceto ‘income’ could include
‘capital gains'. However for apre-CGT treaty the context may well
require that the word ‘income’ be read as not including capital gains.

119. Asfor the second example again the ATO accepts that the
words ‘income’, ‘profits’ and ‘gains’ may be used interchangeably.
However, the reason for the qualification in the sweep-up provision
arises from the fact that the gains dealt with by articlesin post-CGT
treaties do have awider coverage than in pre-CGT treaties. The
sweep-up is only dealing with capital gains (and not income gains)
and so it was necessary to describe that class of gains accordingly.

120. Thethird exampleisdiscussed in detail below. At thisstageit
Is noted that from the Australian perspective depreciation recapture is
an example of ‘income from alienation of capital assets'.

Australia/ Netherlands (1976): Protocol I1tem 6(a)

121. Inthe Australia/Netherlands DTA, Item 6(a) of the First
Protocol to that agreement provides:

Where one of the States is entitled to tax the profits of an
enterprise, that State may treat as profits of an enterprise,
profitsfrom the alienation of capital assets of the
enterprise, not being profits that consist of income to which
paragraph (1) of Article 13 applies. [Emphasis added)]

122. Whether a Contracting State can tax the ‘ profits of an
enterprise’ is determined under the Business Profits Article. The
Contracting State in which the enterprise or the person conducting the
enterprise is resident always has a taxing right under the Business
Profits Article over the profits of that enterprise. The other

> Peter Kennedy, (see footnote 42), p. 32.

% See for example Article 7.7 of the OECD Model which, when dealing with
business profits (anet concept) refersin that context to items of income dealt
elsewhere in thetreaty. It isnot uncommon for the OECD Model to use these
expressionsin an unfamiliar way.
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Contracting State has a primary taxing right over such profits where
the enterprise has a permanent establishment in that State.

123. Itissometimesargued® that this provision explicitly
demonstrates that profits from the alienation of capital assets (which
might be considered to encompass capital gains) fall naturally within
the concept of ‘profits of an enterprise’. On the other hand, the
provision could equally be interpreted to the effect that without the
provision ‘profits of an enterprise’” would not include profits from the
alienation of capital assets. Furthermore, in Lamesa® the Federal
Court commented that this treaty was concerned only with taxes on
income, having no direct concern with capital gains.

124. Inany event, the ATO does not consider that in this context
‘profits’ should be read as widely as meaning all ‘capital gains from
the alienation of capital assets. The context of the treaty and the scope
of the taxes covered under the treaty need to be taken into account. At
the time the Netherlands treaty was concluded, sections 26(a), 26AAA
and 59 of the ITAA 1936 potentially assessed gains on and
recoupment of depreciation on certain alienations. Therefore the
Protocol provision is dealing only with those ‘borderline’ classes of
income assessabl e at the time the Protocol was concluded.

Alienation of Property Article
ATO View

125. Most of Australia s pre-CGT treaties only deal with ‘income’
from the alienation of property. The ATO considers this expression
was carefully chosen to exclude capital gains. By contrast the OECD
Model dealswith (capital) gains. A number of pre-CGT treaties also
mention ‘gains and the ATO considers that against the contextual
backdrop of Australian pre-CGT treaty practice, thisis areference
only to revenue gains - it does not extend to capital gains.

ATO view —‘Income from the alienation of property’

126. Theuseof ‘income’ demonstrates a consistent intention by
Australiato deal with itemsthat were income or assimilated to income
and not to deal with capital gainsas suchinthisarticle.

127. Asnoted earlier Australia consistently avoided using the
OECD heading of ‘Capital Gains'. In pre-CGT treaties the broader
expression ‘ Alienation of Property’ was used because the distributive
rules of this article are generally expressed to apply only in relation to

& Jason Chang, (see footnote 58) p. 18.
2 FCT v. Lamesa Holdings BV (1997) 97 ATC 4752 at 4755; (1997) 36 ATR 589 at
592.
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income from alienation of certain property. By contrast the
distributive rules of the OECD Model Capital Gains Article apply to
(capital) gains arising from the alienation of all property.

ATO View - Why address income from alienation of property
separately from the Business Profits Article?

128. The question arises as to why Australia agreed to a separate
article on income from alienation of property if the business profits or
residual article already dealt with such income?

129. Many treaty partners (especially OECD members) would have
wished to have a Capital Gains Article similar to OECD Model.
Australia could accommodate this objective (with some reluctance as
the treaty practice shows) by referring only to income in an Alienation
of Property Article. From the Australian perspective some alienations
which were treated as income by Australian tax law (see for example
sections 26(a), 26AAA and 59 of the ITAA 1936) would potentially
be dealt with under this article. With the exception of alienation of
real property discussed below, taxing rights would be the same as if
these particular alienations had been dealt with under the Business
Profits Article. For presentation reasons Australia could agree to
Alienation of Property articles dealing with income.

130. For treaty partners, on the other hand, the * presentational’
integrity of using text ssimilar to the OECD Model had been
maintained. Furthermore, jurisdictions which do not strongly adhere
to the income/capital distinction would have been accepting of the use
of the word ‘income’ because from their perspectiveit could
potentially embrace awider class of gains from the alienation of
property.®

131. Also there were advantages to Australia s source country
interests in dealing with revenue gains on alienation of real property
on the same basis as the OECD’ s Capital Gains Article.** Given the
significance to the Australian economy of real property (as defined)
there would have been a strong imperative to secure source country
taxing rights over such alienations. Australia s drafting approach
fulfilled this objective by expressly dealing with income from
alienation of real property in this provision, because it better protects

%3 Recal| the earlier discussion of the operation of the Taxes Covered Articlein
Australid s treaties which concluded that distributive rules in tax treaties do not
aways operate bilaterally. In other words, because the OECD Model paragraphs
2.1 and 2.2 are omitted, a distributive rule may apply to the taxes of one country
and not the other — even though the distributive rule is drafted in bilateral form.
Article 21 of the Australia/lGermany DTA isacasein point.

® Initially Australia's preferred position was not to deal specifically with gains from
the aienation of property. Seefor example the earliest pre-OECD treaties.
However eventually Australia s opening position in treaty negotiations was to
propose a provision dealing with income from real property and real property
interests. (See Annexure A.)
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source country taxing rights over real property than would the
Business Profits Article.®® Furthermore, this provision expands the
meaning of real property and defines the situs of certain interestsin
land.

ATO view —"‘gains and ‘profits’ from the alienation of property

132. There are some isolated departures from usual Australian
treaty practice at the time, regarding the use of the terms *income or
gains isused. Clearly these changes were at the instigation of the
treaty partner and give rise to an important question as to whether the
term ‘gains meansincome gains or capital gains or both. The
following table summarises these departures.

Table3: Referencesto ‘gains in distributive rules of Alienation of
Property Articlesin pre-CGT treaties

Expression Treaty partner

‘income or gains US, Canada and Malta use the phrase throughout the
article, but effectively only real property interests are dealt
with. The US also uses the expression for ships, aircraft

and containers.

‘income or gains Used in Irish DTA when dealing with alienation of real
property interests, business property and ships and aircraft.
Gains are defined in the case of Ireland to mean chargeable
gains as defined by Irish tax law.

‘income or gains Used in Norwegian DTC only when dealing with real
property interests. (The Business Property clause refersto

income.)

‘gains Netherlands, Norway and Italy use the expression to relate
to their unilateral treatment of certain shares.

‘gains Norway also uses the expression in dealing with alienation
of ships and aircraft.

133. Theuse of theword ‘gain’ was at the instigation of the treaty
partner for the treaty partner’s purposes. Significantly, except in the
case of ‘unilateral’ provisions dealing with disposal of sharesin
subsidiaries (Netherlands, Norway and Italian treaties) and alienation
of ships and aircraft in the Norwegian Convention (discussed below),
the expression ‘gains’ is never used without also referring to ‘income’.
In the case of Ireland, gains are defined (at Article 14(2)(a)) only in
relation to Ireland.

€% See Canadian treaty practice which deals with alienations of real property
similarly in the Immovable Property Article.
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134. The ATO considersthat for the contextual reasons discussed at
the outset, from the Australian perspective ‘gains as used in these
provisions does not refer to capital gains, but is confined to income
gains, or gains assimilated to income - such as those assessable under
section 26(a), 26AAA and 59 of the ITAA 1936. In particular it is
noted that under the credit articles of pre-CGT treaties, Australia
relieves double taxation only in respect of ‘income’. Revenue gains
readily fall within that description. However, if from the Australian
perspective, ‘gains in the Alienation of Property Article had been
intended to extend to ‘ capital gains' it would be expected that the
credit article would have specifically referred to such gains.
(Although the credit articles of post-CGT treaties refer only to
‘income’, post-CGT changesto the source rules and Australia’'s
foreign tax credit rules had the effect of dealing with capital gainsin
the credit article — see footnote 57.)

135. Article 13(5) of the Australia/lNorway DTA isthe only case
where the word ‘gain’ alone is used in a bilateral way. Norway was
concerned to ensure that taxing rights over alienation of shipping was
expressly dealt with. (Given Norway’s extensive maritime interests
thisisnot surprising.) From the Australian perspective, the gains
were seen as dealing with depreciation recapture or section 26(a) type
profits.

136. Ononeoccasion (the AustralialMalaysiaDTA) the relevant
article, which deals only with real property interests, refersto ‘income
or profit’. For contextual reasonsthe ATO considers that profit does
not extend to capital gains.

Alternative view —income (or gains) from the alienation of capital
assets

137. The alternative view proceeds on a basis that the word income
is used interchangeably with capital gains.®® Other aspects of this
Issue are discussed in relation to the Alienation of Property Article.

138. Some pre-CGT treaties limit taxing rights over ‘income’ (and
‘gains’ in the case of the Australiag/lreland DTA) from the alienation
of capital assets. The alternative view arguesthat it is difficult to see
how income could be derived from the alienation of capital assets
unless the term income included capital gains.

139. However, the ATO considers this overlooks the context in
which these treaties were negotiated and particularly the fact that
under section 59 of the ITAA 1936, ‘income’ could be derived from
the alienation of capital assets (i.e., depreciation recapture). On this
basis, Dawson J s commentsin Thiel, can be reconciled with both

% See |V Gzell, (see footnote 35), p 40.
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views. After concluding that the taxpayer’ s activities confirmed what
he did was by way of an adventure in the nature of trade and had the
requisite business character Dawson J states:®’

This conclusion makes it apparent that the applicable article of
the Swiss Agreement is Art 7 rather than Art 13. Having
regard to the nature of the appellant’s activity, it would clearly
be inappropriate to regard his gain as being by way of income
from the alienation of capital assets. Necessarily, the nature of
the enterprise upon which the appellant was engaged did not
involve the acquisition of capital assets.

Resi dual Article

140. It has been argued that the ‘residual
income rules’ in the Incone Not Expressly
Mentioned Article®™ apply to capital gains.

This residual article provides a general rule
relating to incone not dealt with in the
previous articles of the treaty. It deals both
with (a) types of incone not dealt with

el sewhere, and (b) incone arising in third
states. Not all pre-CGI treaties contain this
provi si on.

141. Article 21 of the AustralialKorean DTC (1982) istypical:

Q) Items of income of aresident of a Contracting State
which are not expressly mentioned in the foregoing
Articles of this Convention shall be taxable only in that
Contracting State.

(2 However, if such incomeis derived by aresident of a
Contracting States from sources in the other
Contracting State, such income may also be taxed in
the Contracting State in which it arises.

(3)  Theprovisions of paragraph (1) shall not apply to
income derived by aresident of a Contracting State
where the income is effectively connected with a
permanent establishment or fixed base situated in the
other Contracting State. In such a case, the provisions
of Article 7 or Article 14, as the case may be, shall

apply.

" Thiel v FC of T 90 ATC 4717 at 4724, (1990) 21 ATR 531 at 539.
% Whilethis Articleisentitied | ncone Not Expressly Menti oned
Article in Austraiaspre-CGT treaties, in 1976 the OECD Model was

revised, changing the title to Other Income. Australid s recent tax treaties also use
O her 1 ncone.
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ATO view

142. The ATO considers, for the contextual reasons discussed at the
outset, that it was not intended to deal with capital gainsat al in
pre-CGT treaties. Specifically it meansthat Australia did not intend
the expression ‘items of income’ in the residual income rule to include
capital gains.

Alternative view

143. Anaternative view might be that the residual articlein
pre-CGT treaties which include such a provision was intended to act
asa‘catch-al’ provision and should be read widely - arguably to
cover those capital gains not dealt with elsewhere in these pre-CGT
treaties as ‘items of income’.

144. Professor Vogel appearsto takethisview. Inadiscussion
relevant to the AustraliadGermany DTA (see later discussion on
pre-OECD treaties) Professor Vogel observes that in the absence of an
express capital gains rule, such gains could be dealt with by the
residual article.®®

145. Furthermore for similar reasons discussed in relation to
business profits, it could be said that the terms ‘income’, ‘ profits’ or
‘gains’ have been used interchangeably and on that basisincome
includes capital gains.

United States treaty (1983)

146. In the case of the Australia/United States
DTC, the relevant USA authorities appear to
agree with the approach taken by Professor
Vogel that this Article is capable of dealing
with capital gains. The US Treasury Techni cal
Expl anati on of the DIC, for exanple, states

t hat:

. [gl]ains with respect to other
property are covered by Article 21 (Incone
Not Expressly Mentioned), which provides
that gains effectively connected with a
per manent establishnment are taxable where
t he permanent establishnment is |located, in
accordance with Article 7 (Business
profits) and that other gains nay be taxed
by both the State of source of the gain
and the State of residence of the owner.
Doubl e taxation is avoi ded under the

% \Vogel, (see footnote 41), p 826.
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provisions of Article 22 (Relief from
Doubl e Taxation).”

147. However, this was not the view adopted by
Australia. The Explanatory Menorandumto the
| egi sl ati on which enacted the Australia/United
States DTC, ™ did not make a simlar

observati on.

148. Itisinteresting to note that US Letter Ruling LTR199918047
which deals with the treatment of gains from the sale of aforeign
subsidiary, touches upon the US authorities' views on the treatment of
gains on the sale of sharesin an Australian subsidiary under the
Australia/United States DTC.”? Essentialy the Letter
Ruling impliesthat if the gain is dealt with by the residual article of
the treaty, then in the particular circumstances outlined in the L etter
Ruling, the source of the gainisin Australia

149. Whilethe US Technical Explanation is arelevant contextual
consideration, against the background of the overall context of
Australia’ s pre-CGT treaties and in the absence of any agreement on
the Australian side to its content, less weight should be given to the
Technical Explanation. Nevertheless, in accordance with Article 24
of the USDTC, the Australian competent authorities will undertake
mutual agreement procedures with the United States, if necessary, to
resolve particular cases, or possibly more generally.

Pre-OECD treaties: United Kingdom (1967), Japan (1969) and
Germany (1972)

Background

150. Austraia searliest treaties with the United Kingdom (1946),
United States (1953), Canada (1958), and New Zealand (1960) were
strongly influenced by the ‘ Colonial Model’ used by the British
Empire and Commonwealth.” Elements of this Model can still be
found in the drafting of the United Kingdom (1967); Japan (1969);

" Similar comments were made in the discussion of two of the relevant US
Congressional report bodies, namely the Joint Committee on Taxation
Explanation and the Senate Foreign Relations Committee Report.

™ Australia, Explanatory Memorandum, Income Tax (International Agreements)
Amendment Bill 1983.

2 Although the published Letter Ruling is ‘ sanitised’ to protect the confidentiality of
the applicant some references to tax treaty provisions are unique to the US treaty
with Australia, suggesting it is dealing with the Australia/United States DTC.

3 The Colonial Model was not published as such. The expression is used to refer to
early UK treaty practice with colonies and other Commonwealth countries.
JNewman, United Kingdom Double Tax Treaties, Butterworths (London 1979),

p. 2: ‘The United Kingdom did not follow the 1946 OECD (OEEC) [sic] model
when concluding treaties in the late 1940s and 1950s with territories who were
then colonies or members of the British Commonwealth’.
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Singapore (1969); Germany (1972); and New Zealand (1972). All of
these treaties have since been replaced except the United Kingdom
(1967); Japan (1969); and Germany (1972). Australia streaties
concluded in the late 1960s and early 1970 were clearly moving closer
to the OECD Model, but important aspects of the Colonial Model
remain.

151. The Colonial Model defined a concept of ‘industrial and
commercial profits’, (the analogue to the OECD’ s undefined
expression ‘profits of an enterprise’). This definition varies slightly
from treaty to treaty. It generally excluded certain specific items
which were often (but not always) expressly dealt with under other
distributive rules. Following this practice, Australia’s current treaties
with the United Kingdom and Japan define ‘industrial and commercial
profits'.

152.  Under the Colonial Model it was common to delete items from
distributive rulesif the source country retained taxing rights over the
item.” There was no OECD Capital Gains Article - even though the
United Kingdom and Japan were OECD members. (Likewise, these
treaties omitted the prevailing OECD Immovable Property,

Capital and Income Not Expressly Mentioned” Articles.)

153. TheAustralia/Germany DTA, which was signed shortly after
Australiajoined the OECD but negotiated before Australia’'s
membership, omits the OECD Capital Gains and residual articles. An
abbreviated version of the OECD Immovable Property Articleis
included.

154. Obvioudly, issues relating to whether capital gains are dealt
with by the Capital Gaing/Alienation of Property and residual articles
are not relevant to these treaties.

™ 1t was not uncommon to exclude income from certain activities from treaty
coverage in these times. For example, the Australia/United States DTC (1953) did
not limit taxing rights over royalties other than cultural royalties, which enabled
Australia to subsequently introduce a royalty withholding tax without much treaty
restriction. Very often, credit relief in these treaties ensured that the residence
country credit was to be given for items not dealt with in the treaty. But other
contextual evidence (see later in the discussion) suggests it was not intended to
deal generally with capital gainsin the United Kingdom and Japanese treaties at
al.

1t is not uncommon for states to delete this article from modern tax treaties. It is
rarely included in Australia streaties.

"® A residual article was not included in Australian tax treaties until the early 1980s
The Australia/Sweden DTA was the first Australian treaty to include such a
provision.
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‘Industrial and commercial profits : United Kingdom (1967) and
Japan (1969)”

United Kingdom (1967)

155. The Australia/United Kingdom DTA uses the
expression ‘industrial or comrercial profits’
whi ch was defined in Article 5(7) to nean
‘“incone derived by an enterprise fromthe
conduct of a trade or business, including

i ncome fromthe furnishing of services of

enpl oyees or other personnel . . .” In this
cont ext does ‘incone’ include ‘capital gains ?”°

156. Some commentators argue that since the title and preamble to
the United Kingdom treaty is expressed to apply to capital gains and
the taxes covered include UK capital gainstax, and thereis no Capital
Gains or residua article, then industrial or commercial profits should
include capital gains. It isargued that income and gains are used
interchangeably in pre-CGT treaties and should be given a broad
interpretation.”

157. As was di scussed above, the ATO considers
that in the pre-CGT treaties, the term"‘incone
was used to specifically exclude capital gains
taxation fromthe scope of pre-CGI treaties.
The contextual support for this is especially
strong in the case of the United Ki ngdom
because of the om ssion of an Alienation of
Property/ Capital Gains Article.®

158. G ven the common | egal backgrounds of
Australia and the United Kingdomit is even
nore likely the termwas carefully chosen, so
as not to enbrace capital gains. Evidence that
the two territories adhered to the
inconme/capital distinction in the treaty is in
the title and preanble, which refer to both
“incone and capital gains’ . Consequently, the
specific definition of the term‘industrial or
commercial profits’ to nean ‘income’ in this
treaty is an express indication that the CGTI is
not intended to be dealt with as industrial and

" While Article 6 of the Australia/France DTA is headed ‘ Industrial or Commercial
Profits the OECD ‘profits of an enterprise’ approach isused. The German treaty
follows the OECD approach also. These treaties were negotiated as Australiawas
moving into OECD membership.

"® Thereis a preliminary requirement that the income be derived by an enterprise,
and be from the conduct of atrade or business, which is beyond the scope of this
Ruling.

" Jason Chang, (see footnote 58) at p. 34.

8 The United Kingdom' s Chartered Institute of Taxation appears to hold asimilar
view. (See Chartered Institute of Taxation, Press Release: ‘ Double taxation treaty
network review 1988-99'.)
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commercial profits. Also argunents relying on
t he application of subsection 3(2) of the
Agreenents Act are difficult to apply to this
definition, because subsection 3(2) refers to
‘profits’ of an activity or business — not
‘“incone’. There are other indicators
concerning the application of the credit rules
(di scussed below) that confirmthat it is not
appropriate to regard capital gains as included
in this definition.

Japan (1969)

159. The Australia/Japan DTA al so uses the
expression ‘industrial or commercial profits’,
but defined it in Article 4(5) to nean ‘profits
derived by an enterprise fromthe conduct of a
trade or business [but excluding dividends,
interest, royalties, shipping and aircraft

i nconme and personal services incone]’. The ATO
does not consider capital gains are included

wi thin the neaning of the word ‘profits’ for
reasons simlar to those nentioned in the
earlier discussion in relation to ‘profits of
an enterprise’ as used in post-CECD treaties.

Business profits: Germany (1972)

160. TheAustraliadGermany DTA uses an abbreviated OECD style
Business Profits Article and the above discussion in relation to
post-OECD applies similarly. For similar contextual reasonsthe ATO
does not consider that capital gains are dealt with in this provision. In
this case, the context is arguably more emphatic, because of the
absence of a Capital Gaing/Alienation of Property Articlein the
treaty. Significantly, the German author, Professor VVogel confirms no
distributive rule appliesto capital gains. He considers that *‘taxation of
capital gains. . . continues to lack a specific rule and the domestic law
of the contracting States consequently applies in this respect without

any restriction’ >

United Kingdom (1967): Doesthe credit article deal with capital
gains?

161. It has been suggested that the credit article (Article 19) of the
United Kingdom treaty could potentially deal with capital gains.
However the ATO considers that for reasons set out in Australia's
Explanatory Memorandum to the enacting legislation, the credit

8 \/ogel, (see footnote 41), at 826, 832 and 852.
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article was designed to deal only with United Kingdom chargeable
gains which were then assessable income in Australia (for example,
under the former section 26(a) of the ITAA 1936).

162. It appears that the Methods of Elimination of Double Taxation
Article (often referred to as the ‘ credit article’) was designed to
allocate taxing rights over income not expressly mentioned in the
distributive rules of the treaty.®* Article 19 of the 1967
Australia/lUnited Kingdom DTA reads:

@ ...

(@) Australian tax payable under the laws of Australiaand in
accordance with this Agreement, whether directly or by
deduction, on profits, income or chargeable gains from sources
within Australia. . . shal | bealowed as a credit against any
United Kingdom tax computed by reference to the same
profits, income or chargeable gains by reference to which the
Australian tax is computed; and

o) ...

(2) (@ ... United Kingdom tax payable under the laws of
the United Kingdom and in accordance with this Agreement
... whether directly or by deduction, on income derived by a
resident of Australiafrom sourcesin the United Kingdom . . .
shall be allowed as a credit against the Australian tax assessed
by reference to the same income by reference to which the
United Kingdom tax is payable.

163. For Article 19 to apply to an item of income, the only
requirement is that the income (also profits or ‘chargeable gains' in
the case of the United Kingdom) is from sources™ within the relevant
territory. Itisnot strictly necessary to find a distributive rule
specifically allocating profits to the country of source.®*

164. A similar approach has been used in all Australian treaties
since the 1946 United Kingdom treaty. The Explanatory
Memorandums accompanying the enactment of this treaty and
subsequent treaties (including the 1967 Australia/United Kingdom
DTA) confirmsit was commonly understood at that time that the

8 As previously mentioned, many of Australia’s pre-CGT treaties do not contain a
residual Article, such asthe Income Not Expressly Mentioned Article.

% The source of many items of income is described in Article 19(3).

8 This contrasts with the drafting of the OECD Model which directly links the credit
rulein Article 23B to the distributive rules alocating ataxing right to the source
country. It does this by limiting the application of Article 23B to ‘income. . .
which may be taxed in the other Contracting State’. This expression is only found
in distributive rules allocating a source country taxing right.
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credit rules were to deal with income not dealt with by the distributive
rules.®

165. Article 19 of the 1967 United Kingdom treaty requires the
country of residence to give credit for source country taxes on income
not specifically dealt with in the distributive rules. For example,
because real property income (other than rent effectively connected
with atrade or business carried on through a permanent establishment)
Is not covered by the distributive rules, under Article 19 the residence
country will credit source country taxation —asimilar result if a
standard Real Property Article was specifically included. Thus, it was
unnecessary to include such aprovision in the United Kingdom (and
Japanese) treaties.

Dual Resident Article confirms credit rules deal with residual income

166. Asdrafted, the credit rule in Article 19 of the 1967
Australia/lUnited Kingdom DTA does not, however, adequately
distribute taxing rightsif (say) real property income was derived from
third countries. Asthe credit rule does not do this, the negotiators
developed aunique Dual Resident Article that allocates taxing rights
over the third country income of dual residents. In modern Australian
treaties, some specific distributive rules (such as the Business Profits
Article) deal with third country income with the residual article
dealing with all other third country income. The Dual Resident
Articleisonly used in Australian treaties where there is no residual
article. Inclusion of this article confirms the Australian negotiators
recognised the credit article was to deal with the balance of residual
income not specifically mentioned in the distributive rules.

‘in accordance with this Agreement’

167. Article 19 of the 1967 Australia/United Kingdom DTA
includes arequirement contained in the prevailing OECD Model
which first entered Australian tax treaty practice with the 1967 United
Kingdom treaty. It requiresthat a credit must be provided by both the
United Kingdom and Australia ‘in accordance with this Agreement’.
Strictly speaking, the text of the 1967 UK treaty does not prescribe the
treatment of real property income or other residual income and it
might be argued therefore that credit could not be required in such
circumstances. But against the contextual background set out above,
this qualification should be read more in keeping with the purpose of
the provision as ‘ not contrary to this Agreement’.

% For example in the 1960 Australia/lNew Zealand DTA, music royalties were
excluded from the definition of royalty, but the credit article (X111) and the
accompanying Explanatory Memorandum (at page 11) indicate that double
taxation of such royalties was nevertheless to be eliminated by the credit article.
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Nevertheless, context shows capital gains not generally covered

168. Accordingly, it might be argued that capital gains, which are
not dealt with by the distributive rules, are dealt with in Article 19 of
the 1967 Australia/lUnited Kingdom DTA. If aUnited Kingdom
resident makes an Australian-sourced capital gain, it might be argued
that Article 19(1)(a) provides an unrestricted source country taxing
right, and requires the United Kingdom to allow a credit in respect of
such ‘chargeable gains'.

169. However, the language of Article 19(1)(a) and 19(2)(a) and the
accompanying Explanatory Memorandum suggests that at the time of
conclusion of thetreaty, it was intended that only ‘ chargeable gains
that were also treated as assessable income by Australiawhen the
treaty was concluded (e.g., under the former section 26(a) of the

ITAA 1936) would come within the ambit of Article 19. First, under
paragraph 19(1)(a), the UK was to provide credit for Australian tax on
‘profits, income or chargeable gains'. On the other hand, Australia
was to provide credit only in respect of ‘income’.*® Thereisno
reference to ‘capital gains' in the Australian credit rules.

170. Secondly, the relevant Explanatory Memorandum confirms the
Australian Government considered the provision would only apply to
income or gains assimilated to income. It was to apply only for the
purpose of giving credit for United Kingdom capital gainstaxesin
relation to receipts that would be treated asincome by Australia. The
Explanatory Memorandum says.

Asthe agreement is drafted, it will in practice have little effect
in relation to the taxes imposed on capital gains by the United
Kingdom. The principal effect will beinrelationto article 19
[the credit article]- see notes on that provision. On the
Australian side, the Agreement applies only to income tax
imposed by the Commonwealth, the withholding tax on
dividends and interest being within the description ‘income
tax' .87

again, at p. 52:

8 Consider the following example. Assume a UK resident sold property acquired
for the purpose of profit making by sale. Thereisagain on disposal and the
source of thegain is Australia. Assume that the profit is not income according to
ordinary concepts. In 1967 Australiawould probably have taxed the profit as part
of assessable income under the former paragraph 26(a) of the ITAA 1936. The
UK could have taxed its resident on a‘chargeable gain’. Under the Credit Article
- Article 19(1)(a) - because the gain was Australian sourced, the United Kingdom
would be obliged to credit any Australian ‘ section 26(a)’ tax against its capital
gainstax. And vice versaunder Article 19(2)(a), if the facts are reversed.

8 Australia, Explanatory Memorandum, Income Tax (International Agreements) Bill
1968, Income Tax Assessment Bill 1968 pp. 28, 29.
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A credit for Australian income tax would be allowable against
United Kingdom capital gainstax in any casein which a
particular gainistreated asincomein Australia (for example,
profits from the sale of Australian real estate purchased for
purposes of resale at a profit) but for United Kingdom tax
purposes is treated as a capital gain and charged to capital
gainstax.

171.  Accordingly the ATO does not consider that the treaty
generally covers capital gains. Notethisis consistent withthe ATO’'s
view of the operation of all pre-CGT treaties regarding capital gains.

Japan (1969): credit article

172. The same principles apply in interpreting the Australia/Japan
DTA. Thereisaclear structural relationship between the United
Kingdom treaty and the Japanese treaty concluded two years later.
The Explanatory Memorandum to the Income Tax (International
Treaties) Bill 1969 confirms the common approach of thistreaty with
the United Kingdom and other earlier treaties:

In common with the Singapore Agreement, the agreement with
Japan is broadly along the lines of the treaties negotiated with
the United Kingdom, the United States, Canada and New
Zedland.®

German (1972) and subsequent treaties

173. Technicaly itisalso arguable that the credit rulesin the
German treaty are capable of dealing with all residual income
although the accompanying explanatory material does not supply the
contextual support for thisinterpretation. While technically the same
may be true of all subsequent treaties asthey all use asimilar credit
rule, for the contextual reasons discussed earlier, the ATO does not
consider that the credit rulesin the German and later pre-CGT treaties
generally deal with capital gains.

Title: United Kingdom (1967) and Ireland (1983)

174. Arelatedissueisthe title and preanble to the
Australia/ United Kingdom DTA which specifically
directs that their purpose is the avoi dance of
doubl e taxation and the prevention of fiscal
evasion in respect of ‘inconme and capital

gai ns’ (enphasi s added). The same issues arise
with the Australial/lreland DTA

8 Australia, Explanatory Memorandum, Income Tax (International Agreements)
Bill 1969, p. 18.
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175. The Federal Court in the Lamesa case may have been referring
to this aspect of the Australia/United Kingdom DTA when it said:

[u]nlike more recent treaties, the [Netherlands] Agreement is
concerned only with taxes on income. It has no direct concern
with capital gains: cf the double tax agreement between the
United Kingdom and Australia which refers specifically both
to taxes on income and capital gains.®

176. However, notw thstanding the reference to
capital gains in the title and the preanble,
the ATO considers that this reference does not
inply that these treaties generally deal with
capi tal gains.

177. ItisaUnited Kingdom speciality, found in its treaties
generdly, toinclude‘ capital gains’ in the title and
pr eanbl e to deal with the specific description of taxes covered and
the nature of the its capital gainstax rules. The United Kingdom may
refer to capital gains because for individuals it imposes a separate tax

on capital gains. As expl ai ned, there are
arrangenments in the credit rules to cover those
items which, at the tinme, were included in
assessabl e incone in Australia but woul d be
chargeabl e gains in the United Kingdom For
this reason, and consistently with the United
Ki ngdomi s treaty practice, there is a reference
to capital gains in the title and preanbl e.

178. Thereisno similar explanation in the Explanatory
Memorandum for the Australia/lreland DTA, but the similar
construction of the credit rule and also the definition of the credit
articlein that treaty, coupled with a definition of chargeable gains
only for Irish purposes suggests similar reasoning can be applied to
the Australia/lreland DTA.

Treaty partner response

179. Audtraia spre-CGT treaty partners were invited to comment
on the draft taxation ruling but only Norway has formally raised a
view contrary to the ATO position. Norway has agreed its view may
be publicly stated, subject to the qualification that itsview isof a
general and preliminary nature.

180. Norway’s preliminary position is that taxes on capital gains are
covered by itstreaty with Australia. Reasons given for adopting this
position are similar to the alternative arguments discussed previously
in the Ruling. Further consultation may be required if cases of capital

¥ FCT v. Lamesa Holdings BV (1997) 97 ATC 4752 at 4755; (1997) 36 ATR 589 at
5092.
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gains taxation arise that are considered not to be in accordance with

the treaty.
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Annexure A
Australian Model 1980
Article 13
Alienation of Property
1) Income from the alienation of real property may be taxed in

the Contracting State in which that property is situated.

2)

For the purposes of the Article —

a)

b)

the term ‘real property’ shall include —

(i)

(i1)

(iii)

alease of land or any other direct interest in or
over land;

rights to exploit, or to explore for, natural
resources; and

shares or comparable interests in a company, the
assets of which consist wholly or principally of
direct interestsin or over land in one of the
Contracting States or of rights to exploit, or to
explore for, natural resourcesin one of the
Contracting States;

real property shall be deemed to be situated —

(i)

(i1)

(iii)

where it consists of direct interestsin or over
land — in the Contracting State in which the land
is situated;

where it consists of rights of exploit, or to
explore for, natural resources—in the
Contracting State in which the natural resources
are situated or exploration may take place; and

where it consists of shares or comparable
interests in a company, the assets of which
consist wholly or principaly of direct interests
inor over land in one of the Contracting States
or of rights to exploit, or to explore for, natural
resources in one of the Contracting States—in
the Contracting State in which the assets or the
principle assets of the company are situated.
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Annexure B

Comparison of Australia’'spre-CGT t reat i es to OECD Model
‘Capital Gains' Article

Treaty TITLE OECD 13(1) OECD OECD 13(:
13(2)
UK ('66) X X X X
Japan (‘69) X X X X
Singapore (‘ 69) X X X X
Germany (' 72) X X X X
NZ (‘72) X X X X
France (' 76) ‘Alienation of Yes, ‘income’ is X X
Property’ covered
Netherlands (' 76) ‘Alienation of Yes, ‘income’ is X X
Property’ covered
Belgium (‘' 77) ‘Alienation of Yes, ‘income’ is Yes, X
Property’ covered ‘income’ is
covered
Philippines (‘ 79) ‘ Alienation of Yes, ‘income’ is Yes, X
Property’ covered ‘income’ is
covered
Canada (' 80) ‘Alienation of Yes, ‘income’ or X X
Property’ ‘gains are covered
Switzerland (‘ 80) ‘Alienation of Yes, ‘income’ and Yes, X
Property’ ‘gains arecovered ‘income’
covered
Malaysia (‘81) ‘Alienation of Yes, ‘income’ and X X
Land’ ‘profits’ are
covered
Sweden (‘81) ‘Alienation of Yes, ‘income’ is Yes, X
Property’ covered ‘income’ is
covered
Denmark (*81) ‘ Alienation of Yes, ‘income’ is Yes, X
Property’ covered ‘income’ is
covered
Italy (‘82) ‘Alienation of Yes, ‘income’ is X X
Property’ covered
Korea(‘'82) ‘Alienation of Yes, ‘income’ is X Yes, ‘incom
Property’ covered is covered
Norway (‘82) ‘Alienation of Yes, ‘income’ is Similar, Similar, gail
Property’ covered income covered
covered
USA ('83) ‘Alienation of Yes, ‘income’ and X Yes, ‘incom
Property’ ‘gains arecovered and ‘gains ¢
covered
Ireland (' 83) ‘Alienation of Yes, ‘income’ and Yes, Yes, ‘incom
Property’ ‘gains arecovered ‘income’ and ‘gains ¢
and ‘gains covered

are covered
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Malta (‘ 84) ‘ Alienation of Yes, ‘income’ and X
Property’ ‘gains are covered
Finland (' 84) ‘Alienation of Yes, ‘income’ is X
Property’ covered
Austria (' 86) ‘ Alienation of Yes, ‘income’ is X
Property’ covered

# The paragraph differs considerably from

t he residual provision of the OECD Mdel .

Unli ke the OECD Mbdel, the paragraph is limted
to alienations of business property. Moreover,
with the exception of the Irish DTA, the
paragraph refers to ‘inconme’ fromthe
alienation of capital assets and not to ‘gains’
as in the residual provision of the OECD Mdel .
As discussed in the Ruling, it is considered by
the ATO that the reference to ‘inconme or gains’
inthe Irish treaty is to gains assimlated
with income and not to all capital gains.
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Annexure C

OECD Capital GainsArticle: Treaty partner practice

The charts on the following pages broadly describe the treaty practice of Australia stax treaty partnersin relation to the OECD Model
Article 13.

Along the top of the chart the names of treaty partners are listed. Thisaxisalso lists numbers representing four paragraphs of the OECD
Model Article 13. The key to these paragraphsis as follows:

1 alienation of real property provision

2 alienation of business assets provision

3 alienation of shipping and aircraft assets provision

4 residual capital gains provision
The vertical axis lists treaties negotiated by each of Australia’ s treaty partners indicated on the top of the chart. A range of treaties
negotiated immediately before and after their Australian treaty islisted. For each treaty partner their respective treaty partners and the year
of conclusion of these treatiesis listed.

Grey shading represents treaty paragraphs anal ogous to the OECD model. Diagonal shading represents cases without an analogue, but a
residual provision achieves asimilar effect to the OECD Model. Eg 1: The United Kingdom’s 1966 treaty with Australia does not contain
an equivalent of the OECD Model Art 13. Eg 2: 1966 UK/New Zealand DTA has no OECD Art 13.1, but aresidual provision (see OECD
Art 13.4) gives similar taxing rights. Black shading represents aresidual provision but which is limited to alienations of business property.

While we consider that the tables represent an accurate reflection of the treaties listed, the content of these particular treaties should be
verified by examining the text of those treaties.
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UK JAPAN NETH. SWITZ CANADA MAL’SIA USA

1| 2| 3| 4 1| 2| 3| 4 1| 2| 3| 4 1| 2| 3| 4 1| 2| 3| 4 1| 2| 3| 4 1| 2| 3| 4
SWE 60 FRA 64 SPA 71 MAL 74 PRK 78 SWzZ 74 JAM 80
ISR 62 FRG 66 INO 73 SIN 75 ROM 78 FRN 75 DEN 80
FRG 64 NOR 67 FRA 73 ITA 76 UK 78 CAN 76 § EGY 80
TRI 66 BRA 67 ISR 73 CAN 76 INO 79 IND 76 CAN 80
CAN 66 SRI 67 CZK 74 UK 77 BAR 80 NZ 76 BAN 80
NZ 66 § EGY 68 THA 75 BEL 78 NZ 80 FRG 77 ARG 81
SIN 66 BEL 68 SUR 75 PRK 80 us 80 POL 77 § Nz 82
AUS 67 AUS 69 AUS 76 AUS 80 AUSBO AUS81 AUS83
N

BEL 67 ITA 69 MAL 77 NZ 80 FRG 81 KOR 82 ITA 84
LUX 67 UK 69 MOR 77 HUN 81 BAN 82 PAK 82 PRC 84
NET 67 KOR 70 ZAM 77 SRI 83 CAM 82 PHL 82 BAR 84
POR 68 MAL 70 PRK 78 GRC 83 SRI 82 ROM 82 SRI 85
SWA 68 ZAM 70 ROM 79 EGY 87 TUN 83 THD 82 TUN 85
SAF 68 § NET 70 POL 79 NOR 87 EGY 83 BAN 83 NET 86
FRA 68 SIN 71 NZ 80 ICE 88 IVO 83 FIN 84 INO 88 §
AUT 69 SWz 71 UK 80 INO 88 KEN 83 ITA 84 FRG 89
FIN 69 FIN 72 GRC 81 PRC 90 SWE 83 PRK 85 FIN 89
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SING GERMANY FRA BELGIUM PHIL SWEDEN DANISH IRE
1] 2 1] 2[ 3[4 1 BE 1 1] 2[ 3[4 1] 2[ 3[4 1
LUX58 SWI166 LUX70 USA39 POR72 AST66
FRA59 USA67 NET70 AUT59 SWI73 SWI166
|RE62 UK 68 AST71 GRE61 BRA74 CANG66
UK 64 POR71 BRAT72 USA76 SWI165 POL76 FRAGS
GRC66 BRA71 IND74 UK76 BRA75 HUN78 NET69
JAPG6 NET73 CAN75 FRA76 POL75 USA80 BEL70
SPA66 S SPA73 SLO75 CAN76 SPAT6 UK 80 ITA7
BEL 67 SLO73 czcis BEL76 SLO79 NZ80 LUX72
SWE68 ICE71 czci3 FIN76 SIN77 czcr9 LUX80 JAPT4
MAL68 SW171 CAN75 POL76 FIN7S ITA80 ITAS0 UK76
AUS69 AUST2 AUS76 AUST7 W auso W 2uss: AUSB1 W ausss
|SR71 POL72 NZL79 SWI78 I TA80 HUN81 CZC82 NZ86
NET71 BRAT5 NORS0 NZL81 JAPSO UKR81 SLO82 SWES6
BEL72 HUN77 HUNSO HUN82 NZ80 RUSB1 PRC86 FINO2
GER72 NZL78 PRC84 ITA83 JAPS3 RUSS6 PORY3
NZ73 FIN79 RUSB5 PRC85 AUTS1 LUX83 UKR86 DENO3
FRA74 PORS0 UKRS5 UK 87 INDO81 UK83 GRES9 RUS04
SWI75 CZC80 TURS? TURS? MALS2 CANS3 NORS9 SPA94
THA75 SLO80 ITA89 NORSS BRAS3 PRC86 SWES9
CAN76 RUSB1 SWEQ0 SWEQ1 GERS3 |RES6 FINSO
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ITALY KOREA NORWAY MALTA FINLAND AUSTRIA

1{2[3]4 1{2[3]4 1{2[3]4 1{2[3]4 1{2[3]4 112|3

NZ79 UK77 IREG9 GER74 SLO75 CAN76
DEN82 BEL 77 POR70 BEL 74 BEL76 SLO78
SWES80 DEN77 TUR71 DEN75 POL77 CzC78
POR80 CAN78 POL77 FIN75 HUN78 ARG79
SLO81 NET78 SLO79 PAK75 GER79 RUS81
CzC81 FIN79 CzC79 NOR75 GRES80 UKR81
FIN81 FRA79 UKR80 NET77 ITA8L ITA8L
AUTS81 SWIi80 RUC80 FRAT77 NZ82 PHI81
LUX81 SWES81 BRAS8O AUT78 LUX82 BUL83
MEX81 NZ81 HUNB8O ITA8L IND83 KORS85
AUS82 AUS82 AUSB2 .AU884 AUSB4 AUSB6
BEL83 NOR82 LUX83 BUL86 PRC86 INDO86
USA84 TURS3 UK85 CANB86 RUS87 MALS89
RUS85 LUX84 ITA85 HUN91 UKR87 CYP90
UKR85 AUSB5 PRC86 PRC93 SWES89 PRC91
NOR85 IND85 IND86 CYP93 NORS89 FRA93
POL 85 ITA89 SwWi87 IND94 |CE89 NOR95
PRC86 BRA89 GRES88 POL94 DEN89 STH96
GRES87 HUNB89 BEL 88 UK94 USAB9 USA96
UK 388 IRE9O FIN89 LUX94 CAN90 UK93
FRA89 POL91 DEN89 SWE9S5 SWI9l
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AnnexureD
Comparison OECD Model, US Model, Australia-USDTC
1. OECD Modd 2. US1981 Model 3. Australia-US Convention
Capital Gains Gains Alienation of Property

(1)Gains derived by aresident of a Contracting State | (1) Gains derived by aresident of a Contracting State (1) Income or gains derived by aresident of one of
from the alienation of immovable property referred from the alienation of real property referred toin the Contracting States from the alienation or
toin Article 6 and situated in the other Contracting Article 6 (Income from Real Property (Immovable disposition of real property situated in the other
State may be taxed in that other State. Property) and situated in the other Contracting State Contracting State may be taxed in that other State.

may be taxed in that other State.
(2) Gains from the alienation of movable property (2) For the purposes of thisArticle:
forming part of the business property of apermanent | (2) Gains from the aienation of (a) theterm ‘real property situated in the other
establishment which an enterprise of a Contracting @ shares of the stock of a company (whether or Contracting State’, where the United States is that
State has in the other Contracting State or of not aresident of a Contracting State) the property of other Contracting State, includes a United States
movable property pertaining to afixed base available | which consists principally of real property situated ina | real property interest, and real property referred to
to aresident of a Contracting State in the other Contracting State; or in Article 6 which is situated in the United States;
Contracting State for the purpose of performing (b) an interest in a partnership, trust, or estate and
independent personal services, including such gains | (whether or not aresident of a Contracting State) to the | (b) theterm ‘real property’, in the case of Australia,
from the alienation of such a permanent extent attributable to real property situated in a shall have the meaning which it has under the laws
establishment (alone or with the whole enterprise) or | Contracting State may be taxed in that State. For the in force from time to time in Australia and, without
of such fixed base, may be taxed in that other State. purposes of this paragraph the term “real property” limiting the foregoing, includes:

includes the shares of acompany referred toin (i) real property referred to in Article 6;
(3) Gainsfrom the alienation of ships or aircraft subparagraph &) or an interest in a partnership, trust or | (ii) shares or comparable interestsin a company, the
operated in international traffic, boats engaged in estate referred to in subparagraph b). assets of which consist wholly or principally of real
inland waterways transport or movable property property situated in Austraia; and
pertaining to the operation of such ships, aircraft or (3) Gains from the alienation of personal property (iii) an interest in a partnership, trust or estate
boats, shall be taxable only in the Contracting State | which are attributable to a permanent establishment of adeceased individual, the assets of which consist
in which the place of effective management of the which an enterprise of a Contracting State has in the wholly or principally of real property situated in
enterprise is situated. other Contracting State, or which are attributable to a Australia.

fixed base available to aresident of a Contracting State

in the other Contracting State for the purposes of

performing independent personal services, and gains (3) Income or gains derived by an enterprise of one
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(4) Gains from the alienation of any property other
than that referred to in paragraphs 1, 2 and 3, shall be
taxable only in the Contracting State of which the
alienator is aresident.

from the alienation of such permanent establishment
(alone or with the whole of the enterprise) or such
fixed base, may be taxed in that other State.

(4) Gains derived by an enterprise of a Contracting
State from the alienation of ships, aircraft, or
containers operated in international traffic shall be
taxable only in that State.

(5) Gains described in Article 12 (Royalties) shall be
taxable only in accordance with the provisions of
Article 12.

(6) Gains from the alienation of any property other than
property referred to in paragraphs 1 through 5 shall be
taxable only in the Contracting State of which the
alienator is aresident.

of the Contracting States from the alienation of
ships, aircraft or containers operated or used by it in
international traffic shall, except to the extent to
which that enterprise has been allowed depreciation
in the other contracting State in respect of those
ships, aircraft or containers, be taxable only in that
State, and income described in subparagraph (4)(c)
of Article 12 (Royalties) shall betaxable only in
accordance with the provisions of Article 12.

(4) For the purposes of this Article, real property
consisting of sharesin acompany referred to in
subparagraph (2)(b)(ii), and interestsin a
partnership, trust or estate referred to in
subparagraph (2)(b)(iii), shall be deemed to be
situated in Austrdia
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Annexure E

Taxes Covered Article. Comparison of the Australia-US Convention and OECD Model

Convention

Australia=US Convention

OECD Model

No equivaent

No equivalent

(@) The existing taxes to
which this Convention shall apply
are

(8) in the United States: the Federal
income taxes imposed by the
Internal Revenue Code, but
excluding the accumulated earnings
tax and the personal holding
company tax; and

(b) in Australia: the Australian
income tax, including the additional
tax upon the undistributed amount
of the distributable income of a
private company.

(2) This Convention shall also
apply to any identical or
substantially similar taxes which
areimposed by either Contracting
State after the date of signature of
this Convention in addition to, or in
place of, the existing taxes. At the
end of each calender year, the
competent authority of each
Contracting State shall notify the
competent authority of the other
Contracting State of any substantial
changes which have been made
during that year in the laws of his
State relating to the taxes to which
this Convention applies or in the
official interpretation of those laws
or of this Convention.

1. This Convention shall apply to taxes on income
and on capital imposed on behalf of a Contracting
State or of its political subdivisions or local
authorities, irrespective of the manner in which they
arelevied.

2. There shall be regarded as taxes on income and
on capital all taxesimposed on total income, on
total capital, or on elements of income or of capital,
including taxes on gains from the alienation of
movable or immovable property, taxes on the total
amounts of wages or salaries paid by enterprises, as
well as taxes on capital appreciation.

3. The existing taxes to which the Convention shall
apply arein particular:

Q) (iNStAC A): e
D) (iN State€ B): ..o

4. The Convention shall apply also to any identical
or substantially similar taxes which are imposed
after the date of signature of the Convention in
addition to, or in place of, the existing taxes. At the
end of each year, the competent authorities of the
Contracting States shall notify each other of
changes which have been made in their respective
taxation laws.
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