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Taxation Ruling
Income tax: what is a personal services
business

Preamble

The number, subject heading (the title), Class of person/arrangement,
Date of effect and Ruling parts of this document are a ‘public ruling’
for the purposes of Part IVAAA of the Taxation Administration Act
1953 and are legally binding on the Commissioner. The remainder of
the document is administratively binding on the Commissioner.
Taxation Rulings TR 92/1 and TR 97/16 together explain when a
Ruling is a public ruling and how it is binding on the Commissioner.

What this Ruling is about

1. This Ruling deals with the alienation of personal services
income measure (the alienation measure) contained in Part 2-42 of the
Income Tax Assessment Act 1997 (ITAA 1997), and explains what is a
personal services business. In particular it explains:

° the ‘results’ test in subsections 87-60(5) and 87-65(5);

o the three personal services business tests contained in
Subdivision 87-A of the ITAA 1997; and

o the grounds for the Commissioner, making a
determination under Subdivision 87-B of the
ITAA 1997 that an individual’s personal services
income is from that individual or a personal services
entity conducting a personal services business.

2. It also explains that the alienation measure does not apply to
personal services income that is income from conducting a personal
services business. However, the ruling reminds taxpayers who qualify
as personal services businesses that they are in exactly the same
position that they would have been prior to the enactment of the
alienation measure. For example, Part IVA of the Income Tax
Assessment Act 1936 (ITAA 1936) may apply where income splitting
occurs.

3. This Ruling incorporates the proposed legislative amendments
announced in Treasurer’s Press Release No. 47 of 29 June 2001 and
Treasurer’s Press Release No. 51 of 9 July 2001. Those aspects of the
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ruling that relate to those announcements are not public rulings for the
purposes of the Tax Administration Act 1953 (TAA 1953).!

Class of persons
4. This ruling applies to:

. those individuals whose ordinary income or statutory
income includes income that is mainly a reward for
their personal efforts or skills; and

. those companies, partnerships or trusts whose ordinary
or statutory income includes income that is mainly a
reward for the personal efforts or skills of an individual
(an individual’s personal services income).

Background

5. The New Business Tax System (Alienation of Personal Services
Income) Act 2000 (Alienation of Personal Services Income Act)
amended the ITAA 1997 by inserting new Part 2-42 into that Act and,
amended the TAA 1953 by inserting new Division 13 in Schedule 1 to
that Act. Part 2-42 of ITAA 1997 contains the alienation measure that
sets out the income tax treatment of the ordinary or statutory income
of an individual or a personal services entity that is an individual’s
personal services income.

6. The measure contained in Part 2-42 applies from the
2000-2001 income year. However, it does not apply until the
2002-2003 income year for those individuals or personal services
entities who:

o were in the former prescribed payments system and
were entitled to and had made a payee declaration to a
payer; and

o the payee declaration was in force as of 13 April 2000;
and

the Commissioner had received the payee declaration
for the payee from the payer on or before
13 April 2000.2

7. The alienation measure was introduced following
recommendations made in the report of the Review of Business
Taxation: A Tax System Redesigned (commonly called the Ralph

! After the enactment of the proposed amendments, the ruling will be reviewed and
will be modified, if necessary.

? The Commissioner’s declaration in relation to this deferral was published on

30 August 2000 in the Commonwealth of Australia Gazette No. GN 34.
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Report)’. The relevant recommendations that relate to this measure
are recommendations 7.2, 7.3 and 7.4. Those recommendations were
aimed at improving the integrity and equity in the tax system. The
recommendations arose out of concerns that substantial erosion of the
income tax base had occurred as a consequence of the alienation of
personal services income through the use of interposed companies,
partnerships and trusts; and that there was a perception that
individuals, as contractors, and interposed entities were able to claim a
greater range of deductions than those available to individuals who
provided personal services as employees”.

8. The measure is intended to:

. Limit and clarify the deductions available against
personal services income at both the individual and
interposed entity level; and

. Ensure that, after allowing certain deductions to the
interposed entity, any income remaining is attributed to
the individual’.

0. The application of Part 2-42 of the ITAA 1997 is predicated on
the view that, contractually, income from personal services can be the
income of any entity. However, subsection 84-5(2) of the ITAA 1997
ensures that for tax purposes, only an individual can have personal
services income (as defined).

10. The application of Part 2-42 of the ITAA 1997 does not result
in a change in the nature of contractual relationships between parties
to an arrangement that involves the rendering of personal services
(subsection 84-10. Individuals do not become employees of service
acquirers as a consequence of the application of Part 2-42. Nor does
the operation of Part 2-42 affect an individual’s or a personal services
entity’s entitlement to an Australian Business Number, or entitlement
to be registered for the purposes of the 4 New Tax System (Goods and
Services Tax) Act 1999 (GST Act).

? See also Treasurer’s Press Release No.74 of 11 November 1999.
* See also paragraphs 1.5 to 1.14 of the Explanatory Memorandum.
> See Explanatory Memorandum at page 3.
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The following flowchart explains how Part 2-42 applies.

Diagram showing the operation of the Alienation Measures®

11.  Note that you can apply for a Personal Services Business
Determination (PSBD) to confirm that you are not within the measure,
or if you are not sure whether you are within the measure, or if you are
subject to unusual circumstances. If you believe that the alienation
measure should not apply to you, you can request a PSBD from the
Commissioner (see diagram above).

12. If:

(a) you or the personal services entity do not satisfy the
‘results test’; and

6 See Treasurer’s Press Release No.47 of 20 June 2001 and Treasurer’s Press
Release No.51 of 9 July 2001.
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(b)  you or the personal services entity get 80% or more of
the personal services income from one source.

you will be subject to the alienation measure, unless you have a PSBD.

The effect of the alienation measure

13. If the alienation measure applies to an individual or a personal
services entity, the amount of the personal services income is included
in the assessable income of the individual whose personal efforts or
skills generate the income.

14. If the alienation measure applies, the individual or personal
services entity will not be able to claim certain deductions. For
example, rent expenses, mortgage interest payments, rates and land
tax paid in respect of the individual’s private residence will not be
allowable deductions to the extent that those expenses are incurred in
gaining or producing the individual’s personal services income. Also,
payments made to the individual’s spouse (or any other associate) will
not be deductible when the payment relates to non-principal work,
such as bookkeeping for an individual who is a builder.

15.  If the alienation measure applies, a personal services entity
may also have additional withholding obligations in relation to
personal services income that is attributed to an individual under the
alienation measure.

Definitions

Personal services entity (entity)

16. A personal services entity 1S a company, partnership or trust
whose ordinary income or statutory income includes the personal
services income of one or more individuals (subsection 86-15(2)).

Personal services income

17.  Personal services income is income which is mainly a reward
for an individual’s efforts or skills (or would mainly be such a reward)
if it had been derived by the individual) (subsection 84-5(1)).

Service acquirer(s)

18. The service acquirer is/are the entity or entities that acquire the
personal services of an individual directly from the individual or
through a personal services entity. The service acquirer is the client of
an individual or personal services entity and is the source of the
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ordinary or statutory income of the individual or the personal services
entity that is an individual’s personal services income.

Test Individual

19. A test individual is an individual whose personal services
income is included in a personal services entity’s ordinary or statutory
income, and to whom that income will be attributed under Division 86
unless one of the exceptions in that Division applies. A personal
services entity may have more than one test individual. Part 2-42
applies on an individual by individual basis.
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A diagrammatical representation of the above definitions is as follows:

Associate

20. The word ‘associate’ has the same meaning as in section 318
of the Income Tax Assessment Act 1936 (ITAA 1936).

21. For an individual an associate includes:

a relative of the individual;

a partner of the individual or a partnership in which the
individual is a partner;

if a partner of the individual is an individual, the spouse
or child of that partner;

a trustee of a trust estate under which the individual or
an associate benefits; or

a company under the control of the individual or
associate.

22.  For a company an associate includes:

a partner of the company or a partnership in which the
company is a partner;
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. a trustee of a trust estate under which the company or
associate benefits;

. another individual or associate who controls the
company; or

. another company which is under the control of the
company or the company’s associate.

23. For a trustee an associate includes an entity or associate of the
entity that benefits or is capable of benefiting under the trust.

24. For a partnership an associate includes each partner of the
partnership or associate of the partner.

25. Section 87-35 specifically excludes the following from being
associates of each other for the purposes of subsection 87-15(3) (the
80% rule) and paragraph 87-20(1)(a) (the unrelated clients test):

(1) Australian government agencies which is defined to

mean:

° the Commonwealth, a State or a Territory; or

. an authority of the Commonwealth, a State or a
Territory;

(i)  Commonwealth government agencies within the
meaning of the Public Service Act 1999;

(i)  Each part of an authority of a State or Territory that
has; under a law of a State or Territory, a status
corresponding to a Commonwealth government agency
within the meaning of the Public Service Act 1999.

Related Rulings

o Taxation Ruling TR 2001/7 deals with the meaning of
personal services income (Division 84);

. Taxation Rulings IT 2121, IT 2330, IT 2503 and
IT 2639 deal with the application of Part IVA to the
alienation of income from rendering personal services.

Ruling

Who is covered by the Alienation Measure?

26. The alienation measure only applies to personal services
income. Personal services income is income earned mainly from the
provision of a person’s labour or skills.

27. You will not be within the alienation measure and can
self-assess accordingly if you come within ONE of the following four
situations:
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28.

You satisfy the ‘results test’, that is:
(a) You work to produce a result(s); and

(b) You provide the tools and equipment necessary
(if any) to produce the result(s); and

(©) You are liable for the cost of rectifying any
defective work.’

OR

None of your clients pay you 80% or more of your
personal services income in the year of income and you
have two or more unrelated clients (who were obtained
as a result of you making offers to the public at large or
to a section of the public)®.

OR

None of your clients pay you 80% or more of your
personal services income in the year of income and

(d)  Youengage an individual(s) or an unrelated
entity(ies) to perform 20% or more (by market
value) of the principal work (ie the work that
generates the personal services income) or

(e) You employ an apprentice for at least half the
year

OR

None of your clients pay you 80% or more of your
personal services income in the year of income, and you
exclusively use business premises that are physically
separate from your home, or from the premises of the
person for whom you are working.

If you cannot satisfy any of the tests outlined in the previous

paragraph (for example, because you do not meet one of the three
personal services business tests or the results test, and 80% or more of
your personal services income comes from one source, you may be

’ See Treasurer’s Press Release No.51 of 9 July 2001.

¥ See Treasurer’s Press Release No.47 of 29 June 2001. If an agent satisfies the four
conditions set out in that Press Release, they will not be subject to the alienation
measure. The four conditions are that an agent:

Receives personal services income from providing services (on behalf of the
principal) to customers, and less than 80 per cent of that income is from services
provided to each customer;

Receives at least 75 per cent of that income as commission or results-based
payments, (as opposed to retainers or salary-like payments);

Actively seeks customers for their principal; and

Does not provide services from the premises of their principal (or the principal’s
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able to obtain a Personal Services Business Determination (PSBD)
from the Commissioner that you are conducting a personal services
business. You can also apply for a PSBD if you are not sure whether
you satisfy any of the tests. If the Commissioner is satisfied that you
are entitled to a PSBD, you will not be subject to the alienation
measure.

29.  If the alienation measure applies to an individual or a personal
services entity, the amount of the personal services income is included
in the assessable income of the individual whose personal efforts or
skills generate the income.

30.  In addition, the individual or personal services entity will not
be able to claim certain deductions. For example, rent expenses,
mortgage payments, rates and land tax paid in respect of the
individual’s private residence will not be allowable deductions to the
extent that those expenses are incurred in gaining or producing the
individual’s personal services income. Also, payments made to the
individual’s spouse (or any other associate) will not be deductible
when the payment relates to non-principal work, such as bookkeeping
for an individual who is a builder.

31. A personal services entity may also have additional
withholding obligations in relation to personal services income that is
attributed to an individual under the alienation measure.

32.  Note that the general anti-avoidance provisions of Part IVA of
the ITAA 1936 may still apply to cases of alienation of personal
services income that fall outside the alienation measure: see section
86-10 of the ITAA 1997.

The Results Test

33. The alienation measure does not apply to an individual or
personal services entity if, having regard to the custom or practice in
the relevant industry, when work of that kind is performed by an entity
other than an employee:

(a) the work is for producing a result;

(b) the individual or personal services entity supplies the
equipment or tools, if any, that are necessary to do the
work; and

(c) the individual or personal services entity is liable for
the cost of rectifying any defective work.

34. The ’results test” will be met where:

(a) The contract is to produce a specified outcome or result
and payment is based on performance of the contract
(i.e., for producing the outcome or result);
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(b)  You provide the equipment and tools, if any, necessary
for doing the work; and

(c) You bear the commercial risks, including liability for
defective work.

35.  Paragraphs 87-60(5)(b) and 87-65(5)(b) are not failed merely
because plant and equipment, or tools of trade are not needed to do the
work. These paragraphs require the provision of the equipment or
tools, if any, necessary to perform the work where, having regard to
custom and practice in that particular industry, it would be expected
that the equipment normally used to undertake the work will be
provided by whoever performs the work. Where no plant and
equipment or tools of trade are necessary to perform the work, this
condition would be satisfied.

36. Paragraphs 87-60(5)(c) and 87-65(5)(c) will be satisfied where
there is a liability for the cost of rectifying any defect in the relevant
work performed, including situations where action is taken to rectify
the error at the individual’s or personal services entity’s own cost prior
to completion of the task or prior to the taking of legal action. This
sort of voluntary action reflects the custom and practice in some
industries, and is indicative of the entrepreneurial risk of an
independent contractor in contrast to the “employee-like” contractor.

37. In addition, being liable for the cost of rectifying any defect is
inclusive of rectification achieved by the service acquirer pursuing a
legal remedy for damages, in circumstances where the defect is
incapable of physical repair.

38. The liability for the cost of rectifying defective work covers
only the cost of rectifying the defective work performed by the service
provider.

The Three Personal Services Business Tests

39.  You are not within the alienation measure and you can
self-assess accordingly if none of your clients pay you 80% or more of
your personal services income and you satisfy one of the three
personal services business tests.

40. Section 87-15 sets out the three personal services business
tests. That section reads as follows:

‘(1)  Anindividual or a personal services entity conducts a
personal services business during an income year if
the individual or entity meets at least one of the
3 personal services business tests.

(2) The 3 personal services business tests are:

(a) the unrelated clients test under section 87-20;
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(b)  the employment test under section 87-25;
(©) the business premises test under section 87-30.

3) However, if 80% or more of an individual’s personal
services income during the income year is income from
the same entity (or from the same entity and that
entity’s associates), the individual’s personal services
income is not taken to be from conducting a personal
services business unless:

(a) when the personal services income is gained or
produced, a personal services business determination is
in force relating to the individual’s personal services
income; and

(b) if the determination was made on the application of a
personal services entity — the individual’s personal
services income is income from the entity conducting
the personal services business.’

Where none of your clients pay you 80% or more of your personal
services income

41. Where 80% or more of an individual’s personal services
income is not from the same entity (or from the same entity and that
entity’s associates), then the individual or personal services entity can
self-assess as to whether they meet one of the 3 personal services
business tests.

42.  Income is derived from the entity with whom the individual or
personal services entity has contracted to do the work. In other words,
it is the entity that can sue the service provider for defective work, or
an associate of that entity, that is taken into account in determining
whether 80% or more of the personal services income is from the
same entity.

Unrelated clients test

43. The unrelated clients test is set out in section 87-20 and reads
as follows:

(1)  Anindividual or a *personal services entity meets the
unrelated clients test in an income year if:

(a) during the year, the individual or personal
services entity gains or produces income from
providing services to 2 or more entities that are
not *associates of each other, and are not
associates of the individual or of the personal
services entity; and
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(b) the services are provided as a direct result of the
individual or personal services entity making
offers or invitations (for example, by
advertising), to the public at large or to a section
of the public, to provide the services.

(2) The individual or *personal services entity is not
treated, for the purposes of paragraph (1)(b), as having
made offers or invitations to provide services merely by
being available to provide the services through an entity
that conducts a *business of arranging for persons to
provide services directly for clients of the entity.

During the year

44. The reference in paragraph 87-20(1)(a) to ‘during the year, the
individual or personal services entity gains or produces income from
providing services to 2 or more entities’ does not require the services
to be provided continuously and concurrently to two or more unrelated
clients for the whole of the income year. If at any time during the
year, either concurrently or sequentially, the individual or the personal
services entity gains or produces income from providing services to

two or more unrelated clients, the requirement of paragraph
87-20(1)(a) would be satisfied.

‘Gains or produces income from providing services to 2 or more
. 9
unrelated clients’

45. The individual or personal services entity must, during the
income year, gain or produce income from providing services to two
or more unrelated clients. As the application of the test is only
relevant in those cases where income is an individual’s personal
services income, the reference in paragraph 87-20(1)(a) to “gains or
produces income” can only be a reference to gaining or producing an
individual’s personal services income.

? See Treasurer’s Press Release No.47 of 29 June 2001. If an agent satisfies the four
conditions set out in that Press Release, they will not be subject to the alienation
measure. The four conditions are that an agent:

e Receives personal services income from providing services (on behalf of the
principal) to customers, and less than 80 per cent of that income is from services
provided to each customer;

e Receives at least 75 per cent of that income as commission or results-based
payments, (as opposed to retainers or salary-like payments);

e Actively seeks customers for their principal; and

e Does not provide services from the premises of their principal (or the principal’s
associate).
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46.  In cases where the personal services income is the ordinary or
statutory income of the individual, it is the ‘entities’ with whom the
individual has contracted to provide services, and which gives rise to
the ordinary or statutory income that is the individual’s personal
services income, that is contemplated in paragraph 87-20(1)(a) in
terms of the phrase, ‘providing services to 2 or more entities’.

47.  In cases where the personal services income is the ordinary or
statutory income of a personal services entity, it is the ‘entities’ with
whom the personal services entity has contracted to provide services,
and which gives rise to the ordinary or statutory income of the
personal service entity which is the individual’s personal services
income, that is contemplated in paragraph 87-20(1)(a) in terms of the
phrase, ‘providing services to 2 or more entities’.

Associates

48. Associates are defined in section 318 of the ITAA 1936. If an
independent contractor does not know or could not reasonably be
expected to know that the service acquirers are associates, then the
fact that the clients are associates of each other will not of itself be
regarded as causing the test to be failed.

What is meant by ‘direct result’?

49. The reference in paragraph 87-20(1)(b) to ‘direct result’ means
that a clear link or a causal connection is required between the
activities of making offers or invitations to the public and the
provision of personal services to unrelated clients. However, a ‘direct
result’ does not imply that there can be no step between the cause and
effect. The question to be asked is whether the offers made to the
public can reasonably be said to have given rise to the work.

What is meant by ‘Making offers or invitations to the public at large
or to a section of the public’?

50. The phrase ‘making offers or invitations’ is not restricted to
the contract law usage but is to be given a broad meaning to include
any form of solicitation to the public or a section of the public.

51. The manner in which the offer or invitation to the public may
be made is not limited to activities like advertising, and can extend to
any activity which demonstrates a willingness to enter into agreements
to provide services to service acquirers generally, including a
competitive public tender process. The essential character of those
activities that constitute making offers or invitations to the public is to
convey a holding out and the preparedness of the individual or
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personal services entity to provide services to members of the public
generally.

What is ‘a business of arranging for persons to provide services’?

52.  In sub-section 87-20(2) ‘a business of arranging for persons to
provide services’ includes employment agencies, labour hire firms,
personnel agencies or any similar arrangement involving an entity
entering into a contract with a service acquirer to supply the services
of an individual or personal services entity to that service acquirer.

Employment test

53. The employment test is set out in section 87-25, which reads as
follows:

(1) An individual meets the employment test in an income
year if:

(a) the individual engages one or more entities
(other than *associates of the individual that are
not individuals) to perform work; and

(b)  that entity performs, or those entities together
perform, at least 20% (by market value) of the
individual’s principal work for that year.

(2) A *personal services entity meets the employment test
in an income year if:

(a) the entity engages one or more other entities to
perform work, other than:

(1) individuals whose *personal services
income is included in the entity’s
*ordinary income or *statutory income;
or

(11) *associates of the entity that are not
individuals; and

(b) that other entity performs, or those other entities
together perform, at least 20% (by market value)
of the entity’s principal work for that year.

(3)  Anindividual or a *personal services entity also meets
the employment test in an income year if, for at least
half the income year, the individual or entity has one or
more apprentices.
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Engages

54. The reference to ‘engages’ in subsections 87-25(1) and (2)
takes its ordinary meaning and is not limited to employment type
relationships. ‘Engages’ includes making a contractual arrangement
or agreement for the services of another entity.

55. Any company, partnership or trust that would be considered to
be an associate of either the individual or the personal services entity,
according to the meaning in section 318 of the ITAA 1936, cannot be
counted for the purposes of the employment test. This exclusion is
contained in paragraph 87-25(1)(a) and subparagraph 87-25(2)(a)(ii),
but does not apply to individuals who are associates of the test
individual (e.g., a spouse).

One or more other entities

56.  Where the personal services entity is a partnership, the partners
are not “other entities” for the purposes of paragraph 87-25(2)(a).

Individuals whose personal services income is included in the entity’s
ordinary or statutory income

57. The reference in sub-paragraph 87-25(2)(a)(i) to ‘individuals
whose personal services income is included in the entity’s ordinary or
statutory income’ means the test individual(s) cannot be counted for
the purpose of determining whether the personal services entity passes
the employment test.

Principal work

58. The term ‘principal work’ in paragraphs 87-25(1)(b) and (2)(b)
can be described as that work which fulfils the obligations under the
agreement with the service acquirer. It is the work that generates the
personal services income of the test individual or personal services
entity under the contract.

59. The concept of principal work does not include work which is
ancillary such as helping or aiding the work of the test individual,
unless this directly contributes to the generation of the relevant
personal services income under the agreement. Work that is
associated with administration such as bookkeeping, answering
telephones or other clerical work is ancillary and is not principal work
(unless the work to be performed for the service acquirer includes that
administrative work).
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At least 20% (by market value)

60. The formula for determining whether at least 20% (by market
value) of the principal work is performed by the entity (or entities)
engaged is as follows :

% = market value amount X 100

contract price

61. The ‘contract price’ is the total amount paid under the
agreement between the individual or personal services entity and the
service acquirer.

62. The ‘market value amount’ is dependant upon whether all
parties are dealing with each other at arm’s length.

63. If the parties are dealing with each other at arm’s length and
the amount paid is at least 20% of the contract price, then it is the
amount paid that is to be used as the ‘market value amount’ in the
above formula. This represents an arm’s length charge-out rate for the
relevant work.

64.  If the parties are not dealing with each other at arm’s length,
then the ‘market value amount’ is the market rate for the principal
work performed by the entity (or entities).

65. In those cases where there are multiple contracts, the ‘market
value amount’ and ‘contract price’ must be determined for each
contract and those amounts separately aggregated. It is these
aggregates which are used in the above formula to determine whether
the entity(or entities) engaged perform at least 20% by market value of
the principal work in the income year.

Apprentice

66. For the purposes of sub-section 87-25(3), an apprentice is a
natural person who works for another for a fixed period of time with
obligations to learn a trade, business or skill.

67.  Apprenticeships or traineeships regulated by State and
Territory Vocational Education and Training legislation have a
primary object of education and therefore satisfy the common law
meaning of apprentice.

68.  The apprentice need not be apprenticed to the contractor. A

series of apprentices supplied by a Group Apprenticeship Scheme to
work for the contractor as part of their trade training would meet the
requirement.

69. The employment test is satisfied where an individual or entity
has, for at least half the income year, one or more apprentices. The
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test does not require that the same apprentice be engaged or that the
qualifying period comprises consecutive days.

Business premises test

70. The business premises test is in section 87-30 and reads as
follows:

(1)  Anindividual or a *personal services entity meets the
business premises test in an income year if, at all times
during the income year, the individual or entity
maintains and uses business premises:

(a) at which the individual or entity mainly
conducts activities from which *personal
services income is gained or produced;

(b) of which the individual or entity has exclusive
use;

(©) that are physically separate from any premises
that the individual or entity, or any *associate of
the individual or entity, uses for private
purposes; and

(d) that are physically separate from the premises of
the entity to which the individual or entity
provides services and from the premises of any
associate of the entity to which the individual or
entity provides services.

(2) The individual or entity need not maintain and use the
same business premises throughout the income year.

Maintain and use

71.  Business premises are maintained where there is a right to
occupy the premises that enables the individual or personal services
entity to conduct activities which generate the individual’s personal
services income. In this context, business premises may be
maintained by way of occupancy under a lease, sublease, licence or
mere possession. However, not all of these occupancy arrangements
satisfy the requirement of exclusive use - see paragraphs 221-230
below).

At all times in the income year

72.  For the purposes of the business premises test the phrase ‘at all
times in the income year’ is taken to mean the whole period during
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which activities are conducted for the purposes of generating personal
services income.

73.  The context in which the phrase is used in the business
premises test requires the individual or personal services entity to have
business premises on each day during the income year in which
activities are conducted which produce the individual’s personal
services income.

74. Where the individual or personal services entity commences or
ceases activities during the income year, it is sufficient that the
individual or personal services entity maintains and uses business
premises for that part of the income year in which the activities are
conducted.

75.  Where the individual or personal services entity conducts
activities which produce the individual’s personal services income
regularly on particular days in each week of the income year, it is
sufficient if the individual or personal services entity has business
premises on each of those days. For example, if the activities are
conducted on each Monday and Tuesday in the income year, it is
sufficient if the individual or personal services entity has business
premises on those days.

Mainly

76.  Business premises may be used for other activities and still
satisfy the paragraph 87-30(1)(a) requirement provided the premises
are predominantly used (i.e., more than half the use) for activities
from which personal services income is gained or produced.

Business premises

77. The phrase ‘business premises’ in sub-section 87-30(1) means
premises which, from a business and commercial perspective, are apt
for the purpose of carrying on a business.

Exclusive use

78. Paragraph 87-30(1)(b) requires the individual or personal
services entity to have exclusive use of the business premises. Where
an individual or personal services entity leases premises together with
another individual or entity on the basis that the total premises are
shared, neither lessee has exclusive use of the premises. However, the
relevant aspect of exclusive use is the business premises in relation to
the relevant work and the relevant lease or other arrangements that
deal with those particular premises. The exclusive use requirement
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does not disqualify the shared use of common areas if they are the
subject of separate arrangements.

79.  An individual or personal services entity does not have
exclusive use of premises where the premises are occupied under
licence or mere possession.

Physically separate

80. The reference in paragraphs 87-30(1)(c) and 87-30(1)(d) to
‘physically separate’ means the business premises test will not be
satisfied where the business premises are:

. within the premises of the individual or personal
services entity (or associates of the individual or
personal services entity) that are used for private
purposes; or

. within the premises of the service acquirer (or
associates of the service acquirer).

81.  Indeciding whether business premises are disqualified
premises, the issue to be determined is whether the physical
impression or character of the business premises causes those
premises to be seen as physically distinct from any adjoining or
surrounding premises. This requirement is implicit in examples 1.14
and 1.15 of the Explanatory Memorandum.

82.  Where business premises are within a larger building, the
implication is that the business premises are not physically separate.
This will also be the case where the business premises are within the
curtilage of private premises. However, in both cases, this implication
is not necessarily determinative and in situations where other factors
sufficiently influence the overall impression, an alternative conclusion
may be reached. For example, where an individual or personal
services entity leases a discrete floor or part of a floor in a high rise
building and those premises are not incorporated functionally with
those where the services acquirer carries on business, the impression
would be that the business premises are physically separate.

83. The factors listed below are to be considered in combination to
reach a conclusion regarding the physical impression (or character) of
the business premises as physically separate from any adjoining or
surrounding premises and curtilage:

. The extent of physical separation of the premises;

. whether the physical appearance of the business
premises makes them distinct and separate from
adjoining or surrounding premises and curtilage;
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. whether the business premises are detached from other
building structures on the land and are not within the
curtilage of those other premises;

o whether the business premises have discrete access for
the individual and clients;

. whether the business premises are incorporated
functionally into the surrounding premises, including
the extent to which facilities and staff are shared with
occupants of adjoining or surrounding premises.

Changing business premises

84. Subsection 87-30(2) does not require an individual or entity to
maintain and use the same business premises throughout the whole
year. This means that the individual or entity can change business
premises during the year; however, they need to have business
premises at all relevant times during the year.

Personal Services Business Determination (PSBD)

85. You can apply to the Commissioner for a PSBD even if none
of your clients pay you 80% or more of your personal services income
if you do not wish to self-assess in relation to the alienation measure,
or if you think unusual circumstances apply to you. 10

86. If you (a) get personal services income; (b) you do not satisfy
the ‘results test’''; and (c) you get 80% or more of your personal
services income from one source, you will need to get a PSBD from
the Commissioner or the alienation measure will apply to you.

The 80% or more from one source rule

87. The source of income is determined by reference to the entity
that has entered into the contractual obligation with the individual or
personal services entity which gives rise to the relevant amount of
ordinary or statutory income that is the personal services income of
the individual or personal services entity.'

88.  Inthe case of an individual or personal services entity engaged
by a labour hire firm (where the labour hire firm is not a personal
services entity), it is the labour hire firm which is the source of the
item of ordinary or statutory income as it is the labour hire firm which

' Treasurer’s Press Release No 51 of 9 July 2001.

" Treasurer’s Press Release No 51 of 9 July 2001.

12 See Treasurers Press Release No 47 of 29 June 2001 in relation to agents (refer to
footnote 9).
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has the contractual obligation to make payment to the individual or
personal services entity. The contractual obligation on the part of the
service acquirer is to make payment to the labour hire firm and
accordingly the service acquirer is not the source of the individual’s
personal services income.

89. Subsection 87-15(3) requires that the personal services
business determination relating to an individual’s personal services
income be in force when that personal services income is gained or
produced. It would be prudent for affected individuals and personal
services entities to consider making an application for a personal
services business determination at the commencement of the relevant
income year on the basis of there being a ‘reasonable expectation’
that, during the income year, 80% or more of an individual’s personal
services income will be from one source. In any event, under
subsection 87-65(2), the Commissioner can specify the day on which
the PSBD or variation takes effect or took effect. The Commissioner
will specify that a PSBD took effect at an earlier time in the income
year where it is reasonable to do so.

90.  Inthe case of a personal services entity, where a determination
in relation to an individual’s personal services income does not take
effect or is not in force in a particular PAYG payment period in which
the income was gained or produced, a PAYG withholding obligation
may arise.

91. The Commissioner is not able to make a determination unless
satisfied that the requirements in subsections 87-60(3) for individuals,
and 87-65(3) for personal services entities, are met.

92. The ‘reasonable expectation’ mentioned in paragraphs
87-60(3)(c) and 87-65(3)(c) may be arrived at having regard to factors
such as:

. whether in previous years 80% or more of an
individual’s personal services income was from one
source;

. whether, on the basis of the existing contractual

arrangements, there is an expectation that the contract
will span the whole of the income year;

. where a contract is for a period of less than 12 months,
whether there is an expectation that the contract will be
‘rolled over’; and

. whether the individual or the entity will continue to
provide services to the same service acquirer under a
new contract.



Taxation Ruling

TR 2001/8

FOI status: may be released Page 23 of 80

Requirements for a PSBD

93. For the Commissioner to grant a PSBD, you will need to be
able to answer ‘yes’ to ONE of the following (or have unusual
circumstances):

(1)

(2)

3)

(4)

)

Do you (or your personal services entity) pass the
‘results test’?"

OR

Do you (or your personal services entity)engage other
individuals (which may include your spouse) or non-
related entities to do at least 20% of the principal work
for that year?

OR

Do you (or your personal services entity) have an
apprentice for at least half the year?

OR

Are you (or your personal services entity) the sole user
of business premises that are physically separate from
your home or from the premises of the person for
whom you are working?

OR

Even if you (or your personal services entity) do not
pass any of the above tests, you (or your personal
services entity) can still get a PSBD if unusual
circumstances exist in that year. That is, the
Commissioner will grant a Determination if, but for
unusual circumstances, you (or your personal services
entity) could reasonably be expected to:

(a) Have been able to answer yes to any one of the
above 4 questions; or

(b) Have two or more unrelated clients in the
current income year (for example, where you (or
your personal services entity) only commenced
operations during the year and you (or your
personal services entity) reasonably expected to
have more clients next year, or where you (or
your personal services entity) had more clients
last year and you (or your personal services

13 Currently the results test is in subsections 87-60(5) and 87-65(5), but see
Treasurer’s Press Release No.51 of 9 July 2001. Also, under that announcement,
taxpayers will be able to seek a PSBD where they are not sure whether the alienation
measure applies to them.
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entity) reasonably expect to have more clients
next year).

Reasonable expectation

94, Subsections 87-60(3), (4) and (5) and 87-65(3), (4) and (5)
have regard to whether the relevant criteria could reasonably be
expected to be met.

95. There would be a reasonable expectation if the criteria were as
likely as not to be met.

Unusual circumstances

96. The term ‘unusual circumstances’ used in subparagraphs
87-60(3)(a)(i1) and 87-65(3)(a)(ii) refers to exceptional circumstances
that are temporary, with the likelihood that the usual circumstances
will resume in the short term.

97. Unusual circumstances that exist (or are likely to exist) for less
than 12 months would not be regarded as having become usual
circumstances, except where that time period is significant having
regard to the nature of the activity.

Operation of Division 87

98. Division 87 operates to ascertain whether personal services
income is income from conducting a personal services business during
an income year. The tests can be applied at any stage throughout the
income year based on activities that have already occurred or on the
reasonable expectation that certain activities will occur or continue to
occur.

99. If you have personal services income and you conduct a
personal services business (either by satisfying the results test or one
of the three personal services business tests, or you have a PSBD), the
alienation measure does not apply to you.

100. If you have personal services income and you do not conduct a
personal services business (because you do not satisfy the results test
or one of the three personal services business tests and you do not
have a PSBD), the alienation measure applies to you.'*

' The Commissioner proposes to issue draft rulings dealing with deductions relating
to personal services income (Division 85 and Subdivision 86-B) and the attribution
rules (Subdivision 86-A).
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The tax effect where an individual or personal services entity is
conducting a personal services business

101.  Where an individual or a personal services entity is conducting
a personal services business (either by satisfying the results test or one
of the three personal services business tests, or the individual or
personal services entity has a PSBD), Divisions 85 and 86 of the
ITAA 1997 and Division 13 in Schedule 1 to the TAA 1953 have no
operation in relation income derived from that business.

102. It is important to note, however, that all relevant provisions in
the remainder of the ITAA 1997 and those in the ITAA 1936 continue
to operate'®. This means that other provisions of the ITAA 1997 and
ITAA 1936 as discussed in Income Tax Rulings such as IT 2121,

IT 2330, IT 2503 and IT 2639 may still apply to cases that fall outside
Part 2-42 of the ITAA 1997. For example, Part IVA of the ITAA
1936 might apply in appropriate cases. The same applies where an
individual or entity has a Personal Services Business Determination
(PSBD). A PSBD accepts that an individual or entity is conducting a
personal services business. This does not mean that Part IVA could
not apply where the dominant purpose of an arrangement was the
splitting of income.

Date of effect

103.  This Ruling first applies to the 2000-2001 income year.
However, the Ruling does not apply to taxpayers to the extent that it
conflicts with the terms of settlement of a dispute agreed to before the
date of issue of the Ruling (see paragraphs 21 and 22 of Taxation
Ruling TR 92/20).

Explanations

104. The alienation measure applies only to income from personal
services. Moreover, even where there is personal services income, the
alienation measure does not affect individuals or other entities that
conduct personal services businesses.'® Division 87 defines the three
personal services business tests and the ‘results test’. If one of these
tests is satisfied, there is a personal services business and, therefore,
the alienation measure does not apply.

105. The object of Division 87 is to define personal services
businesses in a way that ensures the measure in Part 2-42 does not

13 See Note to section 86-10, paragraph 1.17 of the Explanatory Memorandum, and
page 292 of the Ralph Report.
' Section 84-1.
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apply to genuine businesses but applies to those situations that are
merely arrangements for dealing with personal services income of
individuals."’

The Results Test

106.  The ‘results test’ is found in subsection 87-60(5) for an
individual and in subsection 87-65(5) for a personal services entity.'®

107.  The test comprises the following three conditions, all of which
must be satisfied, in order for the individual to be taken to be
conducting a personal services business:

(1)  the individual’s personal services income or the
personal services entity’s income (that is an
individual’s personal services income) is income for
producing a result;

(2)  the individual or the personal services entity is required
to supply the plant and equipment, or the tools of trade
(if any) needed to perform the work from which the
individual or the personal services entity produces the
result; and

3) the individual or personal services entity is, or would
be, liable for the cost of rectifying any defect in the
work performed.

108. In determining whether you meet the above tests in relation to
particular work, it is appropriate to have regard to the custom or
practice when work of that kind is performed by an entity other than
an employee.'” The Commissioner may also have regard to the
custom and practice when work of a particular kind is performed by
an entity other than an employee [subsections 87-60(6) and 87-65(6)]
in considering whether the ‘results test’ is satisfied for the purposes of
making a PSBD.

109.  As subsections 87-60(7) and 87-65(7) are linked to situations
where the Commissioner is considering whether the individual or the
personal services entity or the individual meets the ‘results test’, the

requirements of paragraphs 87-60(3)(a) and (b) and 87-65(3)(a) and

"7 Section 87-10.

' Note the Treasurer’s Press Release No 51 of 9 July 2001 which announces that the
Government will make the ‘results test’ available irrespective of whether 80% or
more of their income derives from one source.

1 Subsections 87-60(6) and 8