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Taxation Ruling

Incometax: Pay AsYou Go (PAYG)
Withholding from salary, wages, commissions,
bonuses or allowances paid to office holders

Preamble

This document does not rule on the application of a ‘tax law’ (as
defined) and is, therefore, not a ‘ public ruling’ for the purposes of
Part IVAAA of the Taxation Administration Act 1953. The document
is, however, administratively binding on the Commissioner of
Taxation. Taxation Rulings TR 92/1 and TR 97/16 together explain
when a Ruling isa ‘public ruling’ and how it is binding on the
Commissioner.

What this Ruling is about

1 This Ruling deals with the operation of section 12-45in
Schedule 1 to the Taxation Administration Act 1953 (TAA). In
particular, it provides guidance in determining whether a person holds
an appointment, office or position under the Constitution or an
Australian law or whether a person is otherwise in the service of the
Commonwealth, a State or a Territory.

2. Section 12-45 in Schedule 1 to the TAA imposes an obligation
on the paying entity to withhold an amount from salary, wages,
commission, bonuses or allowancesit pays to an individual as:

@ amember of an Australian legidature;

(b) a person who holds, or performs the duties of, an
appointment, office or position under the Constitution
or an Australian law;

(© amember of the Defence Force, or of a police force of
the Commonwealth, a State or a Territory;

(d) aperson who is otherwise in the service of the
Commonwealth, a State or a Territory; or

(e amember of alocal governing body to which
subsection 12-45(3) in Schedule 1 to the TAA applies.

3. Itisrelatively clear to whom paragraphs 12-45(1)(a) and (e) in
Schedule 1 to the TAA apply. These paragraphs are further explained
at paragraphs 30 to 35. The main object of this Ruling isto provide
guidance on the application of paragraphs 12-45(1)(b), (c) and (d).
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Background

4, Part 2-5 in Schedule 1 to the TAA sets out the Pay As You Go
(PAY G) withholding provisions. These provisions have effect in
relation to payments made on or after 1 July 2000. The PAYG
withholding system incorporates the main elements of the former Pay
AsYou Earn (PAYE) system which was applicable to payments made
before 1 July 2000. In particular, Division 12 of Part 2-5 in Schedule
1 to the TAA preserves the essential scope of the former PAYE
system which required withholding from salary or wages paid to an
individual as an ‘eligible person’.

5. The PAY E concept of ‘eligible person’ isdefined in
subsection 221A(1) of the Income Tax Assessment Act 1936
(‘ITAA 1936') to mean:

@ a person who is an employee within the ordinary
meaning of that expression;

(b) a person who holds or performs the duties of an
appointment, office or position under the Constitution
or under alaw of the Commonwealth, a State or a
Territory;

(© aperson who is otherwise in the service of the
Commonwealth, a State or a Territory (including
service as amember of the Defence Force or asa
member of a police force);

(d) amember of an Australian Parliament; or
(e) amember of an eligible local governing body.

6. Broadly, the *€eligible person’ concept was intended to capture
common law employees and persons ‘employed’ in public service.
While some personsin the latter category may be common law
employees, others are not employees. The purpose of the ‘eligible
person’ concept was to avoid any doubt that salary or wages paid to
persons in public service (whether or not those persons were
employees) were subject to withholding under PAYE.

7. Under the PAY G system, the essence of paragraph 221A(1)(a)
of the above definition is now incorporated in section 12-35 in
Schedule 1 to the TAA; the essence of paragraphs (b) — (€) is now
incorporated in section 12-45; and paragraph (c) has been separated
Into two separate paragraphs in subsection 12-45(1) (i.e., paragraphs
12-45(1)(c) and (d)) in Schedule 1 tothe TAA. The PAYG
framework is not intended to reduce or expand the apparent scope of
‘eligible person’ that formerly applied under the PAY E system.
Section 12-45 (in conjunction with section 12-35 in Schedule 1 to the
TAA) isintended to avoid doubt that salary, wages, commissions,
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bonuses or allowances paid to personsin public service continue to be
subject to withholding under PAY G.

Date of effect

8. This Ruling applies to relevant payments made on or after the
commencement of the PAY G withholding system on 1 July 2000.
This Ruling does not apply to taxpayers, to the extent that it conflicts
with the terms of a settlement of a dispute agreed to before the date of
issue of the Ruling (see paragraphs 21 and 22 of Taxation Ruling TR
92/20).

Ruling

Paymentsto office holders - section 12-45
Member of an Australian legislature (paragraph 12-45(1)(a))

0. An entity must withhold an amount from salary, wages,
commission, bonuses or allowancesit paysto anindividual asa
Federal Member of Parliament, State Member of Parliament, or
member of the Legislative Assembly for the Australian Capital
Territory or the Northern Territory.

Member of alocal governing body (paragraph 12-45(1)(e))

10.  Anentity must withhold an amount from salary, wages,
commission, bonuses or allowancesit paysto an individual as a
member of alocal governing body that has unanimously resolved that
it be treated as an eligible local governing body for the purposes of
Division 2 of Part V1 of the ITAA 1936, or of Division 12 in Schedule
1 to the TAA and the body has not unanimously resolved to cancel the
resolution.

Member of the Defence Force (paragraph 12-45(1)(c))

11.  Anentity must withhold an amount from salary, wages,
commission, bonuses or allowances it paysto an individual as an
officer, soldier, sailor or airman of the Defence Force.

Member of a Police Force (paragraph 12-45(1)(c))

12.  Anentity must withhold an amount from salary, wages,
commission, bonuses or allowancesit paysto an individual as a
member of the police force of the Commonwealth, a State or
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Territory, as defined in the relevant Commonwealth, State or Territory
legidlation.

Appointment, office or position under the Constitution or an
Australian law (paragraph 12-45(1)(b))

13.  Anentity must withhold an amount from salary, wages,
commission, bonuses or allowancesit paysto an individual asa
person who holds, or performs the duties of an appointment, office or
position under the Constitution or a statutory instrument of the
Commonwealth, a State or a Territory.

14.  Anindividual is considered to be appointed or engaged under
an Act where you can identify either:

. the particular office, position or appointment; or

. the constitution of the relevant body (such as a panel,
board committee or tribunal) to which the individual
has been appointed,

in the relevant legidation or statutory instrument.

15.  To be covered by paragraph 12-45(1)(b) in Schedule 1 to the
TAA, the appointment, office or position must also exhibit the
following characteristics of an office holder:

. Independent existence: The office must exist
regardless of the individual who occupies the office
from timeto time—that is, if the individual currently
occupying the office vacates that office, the office must
continue to exist to be filled by another individual;

. Duties, functions, responsibilities or powers: The office
must have identifiable duties, functions, responsibilities
or powers other than a mere advisory function. These
features of the office (or of the panel, board, committee
or tribunal to which the individual has been appointed)
would usually be specified in the relevant legislation or
statutory instrument; and

. The relevant duties, functions, responsibilities or
powers must attach to the office itself, rather than the
individual who occupies the office.

16. It should be noted that the duties of an office holder are
independent duties deriving from a source other than the orders of the
payer or acontract with the payer (see paragraph 87 of this Ruling).
Therefore, where the document that sets out the office holder’ s duties
and responsibilities is a contract with the payer, it is more likely that
the individual would be an employee or independent contractor (rather
than an office holder).
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Personswho are otherwise in the service of the Commonwealth, a
State or a Territory (paragraph 12-45(1)(d))

17.  Thecommon law hasidentified two types of individualsin the
service of the Crown:

. office holders; and,
. common law employees of the Crown.

18. Payments to common law employees! of the Crown are subject
to PAY G withholding under section 12-35 in Schedule 1 to the TAA.
Payments to office holders whose office is under the Constitution or
an Australian law are covered by paragraph 12-45(1)(b) in Schedule 1
to the TAA. Paymentsto individualsin other offices, such as police
officers, military officers and members of Parliaments or local
governing bodies are specifically subject to PAY G withholding under
paragraphs 12-45(1)(a), (c) and () in Schedule 1 to the TAA.
Therefore the only office holders who are not already covered by the
previously mentioned withholding events are common law office
holders.

19. A common law office holder would come within paragraph
12-45(1)(d) in Schedule 1 to the TAA where the office has the
characteristics mentioned in paragraph 15 of this Ruling and is not an
office under the Constitution or an Australian law. That is, there
needs to be an existence independent of the office, and the duties or
functions should be attached to the office rather than to the individual .
The relationship created with the office holder should be with the
Crown itself and not with the person who brought the office into
existence by the exercise of ageneral law or a statutory power.

20.  Anentity must withhold an amount from salary, wages,
commission, bonuses or allowancesit paysto an individual as a
common law office holder in the service of the Commonwealth, a
State or a Territory.

General exceptionsto withholding

21. PAY G withholding under section 12-45 in Schedule 1 to the
TAA issubject to three general exceptionslisted in section 12-1in
Schedule 1 to the TAA:

. an entity need not withhold an amount from a payment
made under section 12-45 where the whole of the

1 Taxation Ruling TR 2000/14, Pay As You Go — withholding from payments to
employees, provides guidance as to whether an individual is an employee for the
purposes of section 12-35.
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payment is exempt income of the entity receiving the
payment;

. in working out how much to withhold, the payer may
disregard so much of the payment asis aliving away
from home allowance benefit as defined by section 136
of the Fringe Benefits Tax Assessment Act 1986
(FBTAA); and

. in working out how much to withhold, the payer may
disregard so much of the payment asis an expense
payment benefit as defined by section 136 of the
FBTAA and is not an exempt benefit by virtue of the
operation of section 22 of that Act which relatesto
cents per kilometre payments for motor vehicles.

Interaction with other withholding events

22.  Thereislittlereal difference between the withholding
obligations under sections 12-35 (payment of salary, etc., to an
employee), 12-40 (remuneration paid to a company director), and
12-45 (payment of salary etc to an office holder) in Schedule 1 to the
TAA. Wheretheindividual is engaged as a common law employee,
withholding under section 12-35 takes priority over any other
withholding events that might otherwise apply. In the case of
payments to members of a board of management of a government
body that has the status of a company, withholding under

section 12-40 should be applied in priority to section 12-45.

23. Where a payment to an individual does not fall within the
scope of section 12-45 in Schedule 1 to the TAA, the payment may be
subject to withholding under one of the other withholding events
contained in Part 2-5 in Schedule 1 to the TAA.

Advisory committee members

24, Members of ad hoc advisory committees are not regarded as
office holders by virtue of their membership of such committees.
Payments made to these members are not considered to fall within the
scope of section 12-45 in Schedule 1 to the TAA. Paymentsto an
advisory committee member may be subject to withholding under one
of the other withholding events contained in Part 2-5 in Schedule 1 to
the TAA. To determine the applicable withholding event the payer
would need to consider the terms of engagement of the payee —that is,
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whether the payee has been engaged under a contract of service or a

contract for service.2

Explanations and Examples

Paymentsto office holders - section 12-45
25. Section 12-45 in Schedule 1 to the TAA provides that:

1. An entity must withhold an amount from salary, wages,
commission, bonuses or alowances it pays to an
individual as:

(@ amember of an Australian legislature;

(b)  aperson who holds, or performs the duties of,
an appointment, office or position under the
Constitution or an Australian law;

(©) amember of the Defence Force, or of apolice
force of the Commonwealth, a State or a
Territory;

(d)  apersonwho isotherwise in the service of the
Commonwealth, a State or a Territory; or

(e amember of alocal governing body to which

subsection (3) applies.

For exceptions, see subsection (2) and section 12-1.

2. This section does not require an amount to be withheld
from a payment to an individual as a member of alocal
governing body established by or under a State law or
Territory law unless subsection (3) applies to the body.

3. This subsection appliesto alocal governing body
established by or under a State law or a Territory law if:

@

(b)

the body has unanimously resolved that it be
treated as an eligible local governing body for
the purposes of Division 2 of Part VI of the
ITAA 1936, or of this Division; and

that body has not unanimously resolved to
cancel the resolution.

For rules about such resolutions, see section 221B of the ITAA

1936.

2 Taxation Ruling TR 2000/14, Pay As You Go — withholding from payments to
employees, contains a detailed discussion on the distinction between a contract of
service and a contract for service.
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26. The various elements of section 12-45 in Schedule 1 to the
TAA are explained in the following paragraphs.

Salary, wages, commission, bonuses or allowances

27. Theterms‘salary’, ‘wages, ‘commission’, ‘bonuses and
‘alowances carry their ordinary meaning as interpreted by the courts
in cases such as Mutual Acceptancev. FC of T 3 and W A Flick and
Co. Pty Ltd v. FC of T.# It isthe connotation of ‘employment’ in those
terms that is significant and the fact that the expression * salary,
wages, commissions, bonuses and allowances’ isonly used in sections
12-35 (payment to employee) and section 12-45 in Schedule 1 to the
TAA. Other sections, such as section 12-40 (payment to company
director), section 12-55 (voluntary agreement to withhold) and section
12-60 (payment under labour hire arrangement, or specified by
regulations) in Schedule 1 to the TAA use the neutral generic term
payment to identify what is subject to withholding.

28.  Thenotion of office holder’s remuneration being a“‘salary’ is
affirmed in Halsbury’s Law, Volume 16 at paragraph 7:

Office-holders. The categorisation of an individual as an office-
holder tends to be of more significance in the law relating to income
taxation than in employment law. Whileit istrue that in the case of
certain major offices the individual’ s status as an office-holder may
mean that he is not an employee, in most cases thiswill not be so
and there will be nothing to prevent the ordinary definition of
‘employee’ from being satisfied. Even if the office-holder does not
qualify as an employee, there may still be aspects of employment
law applicable to him, particularly in relation to the payment of
wages, since the remuneration of a modern office-holder is likely to
be construed as an ordinary salary for performing the duties of the
office, not as the archaic form of an honorarium for filling an
office...

29. A true honorarium paid to an office holder would not be
salary, wages, commission, bonuses or allowances that would be
subject to withholding under section 12-45 in Schedule 1 to the TAA.
However, asindicated in the above paragraph, it islikely that the
remuneration paid to a modern office holder would be ordinary salary
for performing the duties of the office rather than an honorarium for
filling an office.

3 Mutual Acceptancev. FC of T (1944) 69 CLR 389.
4 W AFlick and Co. Pty Ltd v. FC of T (1959) 103 CLR 334.
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A member of an Australian legislature (paragraph 12-45(1)(a))

30. Paragraph 12-45(1)(a) in Schedule 1 to the TAA provides that
an entity must withhold an amount from salary, wages, commission,
bonuses or allowances it pays to an individual as a member of an
Australian legidature.

31 For the purposes of section 12-45 in Schedule 1 to the TAA,
‘Australian legislature’ has the meaning set out in the Income Tax
Assessment Act 1997 (ITAA 1997).5 Section 995-1 of the ITAA 1997
defines * Australian legislature’ to mean:

@ the Parliament of the Commonwealth of Australia;
(b)  the Parliament of a State;

(c) the Legidative Assembly for the Australian Capital
Territory; or

(d)  theLegidative Assembly of the Northern Territory of
Austraia.

32. Wherean individual receives a payment of salary, wages,
commission, bonuses or allowances as a Federal Member of
Parliament, State Member of Parliament, or member of the Legidlative
Assembly for the Australian Capita Territory or of the Northern
Territory, that payment will be subject to PAY G withholding under
paragraph 12-45(1)(a) in Schedule 1 to the TAA.

A member of alocal governing body (paragraph 12-45(1)(€e))

33. Payments of salary, wages, commission, bonuses or
allowances made to an individual as a member of alocal governing
body (established by or under a State Law or Territory Law) will not
be subject to withholding under section 12-45 in Schedule 1 to the
TAA unless subsection 12-45(3) appliesto that body.

34.  Subsection 12-45(3) in Schedule 1 to the TAA, appliesto a
local governing body established by or under a State law or a Territory
law if:

@ the body has unanimously resolved that it be treated as
an eligible local governing body for the purposes of
Division 2 of Part VI of the ITAA 1936, or of this
Division; and

(b) that body has not unanimously resolved to cancel the
resolution.

5 Subsection 3AA(2) of the TAA provides that an expression has the same meaning
in Schedule 1 of the TAA asin the ITAA 1997.
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35.  For example, an individual isalocal councillor with a city
council. The city council has made a resolution under section 221B of
the ITAA 1936 that the body be treated as an eligible local governing
body. That resolution is still in force as the city council has not
unanimously resolved to cancel that resolution. The individual is paid
asalary by the city council for her work as alocal councillor. The city
council is required to withhold an amount under paragraph

12-45(1)(e) in Schedule 1 to the TAA from the payment of the salary.

A member of the Defence Force, or of a police force of the
Commonwealth, a State or a Territory (paragraph 12-45(1)(c))

36. Paragraph 12-45(1)(c) in Schedule 1 to the TAA provides that
an entity must withhold an amount from salary, wages, commission,
bonuses or alowancesit paysto an individual as a member of the
Defence Force, or of apolice force of the Commonwealth, a State or a
Territory.

37.  The TAA does not provide guidance on the meaning of
‘Defence Force' or ‘policeforce’. Therefore, these terms take on their
ordinary meaning. Various statutes provide relevant definitions that
can be used as aguide. However, where the statutes specifically
define membership, the more specific sections will apply. For
example, where the statutes define membership to include common
law employees (such as civilians in the Defence Department or police
service), section 12-35 (payments to employees) in Schedule 1 to the
TAA appliesin relation to payments made to those individuals asit is
the more specific section relevant to the contract of engagement
between the parties.

38. In Attorney-General for New South Wales v. Per petual
Trustee, the Privy Council considered the differences between a
common law employment relationship and that of a police constable.
In their Lordships’ view:

there isafundamental difference between the domestic relation of
servant and master and that of the holder of a public office and the
State which he is said to serve. The constable falls within the latter
category. Hisauthority isoriginal not delegated and is exercised at
his own discretion by virtue of hisoffice: heisaministerial officer
exercising statutory rights independently of contract.

Member of the Defence Force

39.  For the purposes of paragraph 12-45(1)(c) in Schedule 1 to the
TAA, the Commissioner considers that a member of the Defence

6 Attorney-General for New South Wales v. Perpetual Trustee (1955) 92 CLR 113 at
130.
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Force is taken to have the same meaning as that contained in the
Defence Act 1903.

40.  Section 4 of the Defence Act 1903 provides that a‘ member’ of
the Defence Force includes any officer, sailor, soldier or airman and in
turn those terms are defined as follows:

Officer — means:

@ in relation to the Australian Navy — a person appointed as an
officer of the Australian Navy, including a person who holds
the rank in the Australian Navy of Acting Sub-Lieutenant or
of Midshipman;

(b) in relation to the Australian Army or the Australian Air
Force — a person appointed as an officer of the Australian
Army or the Australian Air Force.

Sailor —means a member of the Navy other than an officer.
Soldier — means a member of the Army other than an officer.
Airman — means a member of the Air Force other than an officer.

41, Members of the Defence Force are not common law
employees. Salary, wages, commission, bonuses or allowances paid to
any officer, soldier, sailor or airman of the Defence Force will be
subject to PAY G withholding under paragraph 12-45(1)(c) in
Schedule 1 to the TAA.

42.  Individuas engaged by the Department of Defence in civilian
support roles (e.g., public servants) are not ‘ members of the Defence
Force' for the purposes of paragraph 12-45(1)(c) in Schedule 1 to the
TAA. Civilian support roles are normally filled by common law
employees or, in some cases, independent contractors.

Member of a police force of the Commonwealth, a Sate or a Territory

43. For an individual to be considered a“member’ of the relevant
police force for the purposes of paragraph 12-45(1)(c) in Schedule 1
to the TAA, reference needs to be made to the Act that appoints
members of that police force.

44. The Australian Federal Police Act 1979 deals with the
appointment of members of the Australian Federal Police (AFP). A
member of the AFP is defined in section 4 of that Act to mean:

@ the Commissioner of Police;
(b) a Deputy Commissioner of Police;

(© an AFP employee in respect of whom a declaration under
section 40B isin force. (Section 40 B provides that the
Commissioner can declare an AFP employee to be a member
of the AFP where certain requirements are met).
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45.  Each State and Territory hasits own legislation dealing with
the appointment of members to apolice force. For example, in
Queensland, subsection 2.2(1) of the Police Service Administration
Act 1990 (Qld) provides that the police service consists of police
officers, police recruits, and staff members.

46.  ‘Police officers are defined in subsection 2.2(2) of that Act to
be:

@ the commissioner of the police service;

(b)  the persons holding appointment as an executive police
officer;

(©) the persons holding appointment as a commissioned
police officer;

(d)  the persons holding appointment as a
non-commissioned police officer;

(e the persons holding appointment as a constable.

47.  That Act provides for an office of constable’” and an office of
the Commissioner8 and requires officers take an oath of office. The
police officers have certain statutory powers that are listed in the
Police Service Administration Act 1990 (Qld) and various other Acts,
and certain powers afforded to them by common law attached to their
office. Police officers of the Queensland police force are considered
to be office holders for the purposes of paragraph 12-45(1)(c) in
Schedule 1 to the TAA.

48.  Although membership of the Queensland police service
includes police recruits and staff members, the Act specifically
provides that those persons are common law employees® and
therefore, salary, wages, commission, bonuses or allowances paid to
them would be subject to PAY G withholding under section 12-35in
Schedule 1 to the TAA.

49.  Similarly, in determining whether a person is a member of a
police force of another State or Territory for the purposes of
paragraph 12-45(1)(c), it is necessary to have regard to the
legidlation1® for that State or Territory which deals with appointments
of such members. Where that |egislation includes police recruits or

7 Part 3 Police Service Administration Act 1990 (Qld).

8 Part 4 Police Service Administration Act 1990 (Qld).

9 Paragraph 5.11(1)(b) of the Police Service Administration Act 1990 (Qld) states
that the conditions of employment of a police recruit are to be governed by a
contract of employment made, or taken to be made, between the Crown and the
recruit.

10 See Police Service Act 1990 (NSW); Police Regulation Act 1958 (Vic); Police
Act 1998 (SA); Palice Regulation Act 1898 (Tas); Police Act 1892 (WA); Police
Administration Act 2001 (NT).
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staff members as part of the police service, those persons would not be
members of apolice force for the purposes of paragraph 12-45(1)(c) if
the legidation in that State or Territory provides that they are common
law employees.

A person who holds, or performsthe duties of, an appointment,
office or position under the Constitution or an Australian Law
(paragraph 12-45(1)(b))

50. Paragraph 12-45(1)(b) in Schedule 1 to the TAA provides that:

an entity must withhold an amount from salary, wages, commission,
bonuses or allowancesit paysto anindividual as a person who
holds, or performs the duties of, an appointment, office or position
under the Constitution or an Australian law.

Holds or performsthe duties of...

51.  Anindividual may be regarded as ‘holding’ an appointment,
office or position once he or she has been formally appointed to it and
has become entitled to exercise its functions— it is not necessary to
show the individual has actually discharged any of those functions.11

52.  Theword ‘perform’ is appropriately applied to the person who
is physically performing the work.12 For example, an individual’s
appointment may be subject to successful completion of a probation
period. A person may therefore perform the duties of the appointment
during the probation period prior to confirmation of the appointment.
In that probationary period, the individual would be described as
‘performing the duties’ of the appointment, office or position. Equally
so, where an office is vacant and an individual has been appointed on
an acting basisto fill that vacancy, for the purposes of paragraph
12-45(1)(b) in Schedule 1 to the TAA, the individual would be
considered to be performing the duties of that office.

53.  ‘Duty’ hasbeen interpreted as being not confined to alegal
obligation, but as the equivalent of ‘function’ which encompasses al
that isincidental to the carrying out of those duties or functions.13
‘Responsibilities’ would also be an equivalent term in this context.

54. For the purposes of paragraph 12-45(1)(b) in Schedule 1 to the
TAA, an individual will be taken to hold, or perform the duties of, an
appointment, office or position if that person:

11 Cockerell v. Fry (1967) 15 LGRA 164 per Mclnerney J, at 178-179.

12 Donaghey v. Boulton & Paul Ltd [1967] 2 All ER 1014 at 1027, per Lord
Hodson.

13 Canadian Pacific Tobacco Co. Ltd. v. Stapleton (1952) 86 CLR 1, at 6; and
Attorney-General v. Cooper and Another [1974] 2 NZLR 713.
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. has been appointed to, and is entitled to exercise the
functions of, the appointment, office or position; or

. actually performs the duties or functions of (including
matters incidental to) the appointment, office or
position — for example, an individual isacting in an
office while the office is vacant, or where the
individual is performing the duties during a
probationary period.

55. Whereanindividual isan ‘authorised officer’ for the purposes
of exercising certain functions and duties (generally by instrument of
authorisation by, for example, the Agency head or a delegate),
payments made to the individual would not fall within paragraph
12-45(1)(b) in Schedule 1 to the TAA where the powers or functions
can only be exercised or performed by the authorised officer in the
name of, and on behalf of someone else. Authorisations relate to the
occupant from time to time of a particular position or to
employees/officers of a particular classification or within a specified
class of positions —they are not personal. However, where an
authorised officer is not able to exercise the powers or perform the
functions independently, the powers or functions under the
authorisation are exercised or performed by the authorised officer in
the course of their duties or services provided under their contract of
engagement. Thiswill be either as an employee or as an independent
contractor rather than as an office holder.

56. In other cases, a person or class of persons may be appointed
as an authorised officer or authorised officers and are able to perform
or exercise statutory functions or powers independently. For example,
under section 20 of the Export Control Act 1982, the Secretary can
appoint a person to be an authorised officer to exercise the powers and
perform the functions of an authorised officer under the Act.

57.  Even where an authorised officer performs the statutory duties
independently, it is also necessary to consider the other requirements
of paragraph 12-45(1)(b) in Schedule 1 to the TAA. For example, in
many cases these statutory duties of an authorised officer would not
attach to an appointment, office or position and therefore payments of
salary, wages etc would not come within section 12-45 in Schedule 1
tothe TAA.

58. It should be noted that some powers and functions can be
delegated and do not necessarily have to be performed or exercised by
the individual who occupies the office to which those powers and
functions are attached (for example, the Commissioner of Taxation).14

14 Under subsection 8(1) of the TAA, the Commissioner of Taxation may delegate
to a Deputy Commissioner any of the Commissioner’s statutory powers or
functions, other than the power of delegation.
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Other powers and functions are personal and cannot be delegated (for
example, the powers and functions of ajudge). Delegations should be
distinguished from authorisations. If the powers and functions of an
office have been delegated to a particular position, the delegate in
exercising those powers and functions, would be performing the
powers and functions of the office, despite not being the holder of that
office. Where an individual who is normally engaged as an employee
is occasionally required to exercise powers and functions that have
been delegated to him or her by an office holder, the payment to the
individual is potentially subject to withholding under section 12-35
and paragraph 12-45(1)(b) in Schedule 1 to the TAA. However, there
isno practical difference for the payer as the amount to withhold and
reporting obligations relating to section 12-35 and paragraph
12-45(1)(b) are identical. The amount to withhold under section
12-35 and section 12-45 in Schedule 1 to the TAA isworked out in
accordance with the PAY G Withholding Tax Tables and other
calculation sheets published by the Commissioner.

An appointment, office or position

59.  The TAA does not provide any guidance on the interpretation
of the terms ‘ appointment, office or position’. These terms must
therefore be interpreted according to their ordinary meaning and
legidative context.15

60.  The Macquarie Dictionary defines:

. “‘appointment’ as ‘an office held by a person
appointed’;

. ‘office’ as‘aposition of duty, trust, or authority ...
official employment or position ... ’; and

. ‘position’ as ‘apost of employment ... .

61.  Thewords ‘appointment, office or position’ are not precise
terms. Rather, these are expressions of broad import connoting
‘employment’, which encompasses a person’s work, occupation or
business, as understood in common language. Thisis consistent with
the perceived intention of the provision being to ensure that salary,
wages, commission, bonuses or allowances paid to persons
‘employed’ in public service whether in an official or statutory
position (such as Commissioner of Taxation) or simply in ageneric
position under a public service statute to which certain duties or
functions attach (the commonly understood ‘ public servant’) are
within the scope of PAY G withholding even if not engaged under the
common law concept of a contract of service.

15 Chaudri v. FC of T [2001] FCA 554; 2001 ATC 4214; (2001) 47 ATR 126; see
also Sykesv. Cleary (1992) 176 CLR 77.
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An appointment, office or position and common law employment

62.  Paragraph 12-45(1)(b) in Schedule 1 to the TAA is essentially
aclarifying rather than extending provision. The paragraphis
designed to ensure that salary, wages, commission, bonuses or
allowances paid to persons in public employment is subject to PAY G
withholding. Many such persons will aso be common law
employees's and their salary or wages clearly subject to withholding
under section 12-35in Schedule 1 to the TAA.

63. Section 12-35 and paragraph 12-45(1)(b) in Schedule 1 to the
TAA are not mutually exclusive provisions. Where payments of
salary or wages are caught by both provisions, only one amount isto
be withheld from the payment (in accordance with subsection 12-5(1)
in Schedule 1 to the TAA). The provision to apply isthe onethat is
most specific to the circumstances of the payment (subsection 12-5(2)
in Schedule 1 to the TAA). In the case of those common law
employees who may be said to hold, or perform the duties of, an
appointment, office or position, section 12-35 in Schedule 1 to the
TAA should be applied to the relevant payments.

64. For example, in relation to the Australian Public Service (APS)
the Public Service Act 1999 (Cth) uses the term *employee’ rather
than ‘officer’ in keeping with the modern approachesto APS
employment. Subsection 6(1) provides:

All persons engaged on behalf of the Commonwesalth as employees
to perform functionsin a Department or Executive Agency must be
engaged under this Act, or under the authority of another Act.

The Explanatory Memorandum to the Public Service Bill states
clearly at paragraph 1.10 in relation to subsection 6(1):

This engagement will result in the person being an ‘employee’ in the
common law sense.

Subsection (2) contains exceptionsin relation to persons engaged on
an honorary basis, and persons engaged by the Australian Secret
Intelligence Service.

65. However, it recognises that other legislation may be drafted
with references to public servants being office holders rather than
employees. Included in the Act is an interpretation provision
(section 77) that ensures that where other legislation which has been
drafted on the basis of the concept of office refers to APS employees
who arein ‘offices’ or ‘positions’, that will still apply to APS

16 Graham Smith, ‘Do Crown Servantsin Australia have a contract of
employment?, 1 Australian Journal of Labour Law, 260; AG(UK) v. Heinemann
Publishers Australia Pty Ltd (1987) 8 NSWLR 341; 10 NSWLR 86;
Director-General of Education v. Suttling (1987) 69 ALR 193.
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employees. Similarly, subsection 21(2) of the Acts Interpretation Act
1901 (Cth) defines *office’ to include ...a position occupied by an
APS employeg’.

66. In cases where the individual is an office holder in the formal
statutory sense and there is some doubt as to whether he or sheisaso
acommon law employee, paragraph 12-45(1)(b) in Schedule 1 to the
TAA should be applied in relation to their salary or wages. This
removes any doubt or confusion about the PAY G withholding
obligation of the paying authority.

67. Paragraph 12-45(1)(b) in Schedule 1 to the TAA isintended to
require withholding from payments of salary or wages to a person
holding, or performing the duties of, an appointment, office or
position in circumstances where the person is clearly not acommon
law employee (for example, members of the judiciary). Personsin
this category, while not employees or employee-like, arein positions
of public service and are remunerated for their servicesin an
employee-like way through the payment of salary, wages,
commission, bonuses or allowances.

Concept of public office

68. Paragraphs (@), (c), (d) and (e) of subsection 12-45(1) in
Schedule 1 to the TAA contain a common element of public service.
That is, the work or services performed by the individual under those
paragraphs is generally for the benefit of the public rather than the
benefit of a private enterprise. Whilst paragraph 12-45(1)(b) in
Schedule 1 to the TAA could be interpreted quite broadly, in this
context, and by the use of the words * under the Constitution or an
Australian law’, the appointment, office or position will also need to
be of a public nature to be covered by paragraph 12-45(1)(b).

69. In Rv. McCann,'” Byrne Jreferred to atreatise on The Law of
Public Offices and Officersin which Floyd Mechem, described a
public office as:

the right, authority, and duty created and conferred by law, by which
for agiven period, either fixed by law or enduring at the pleasure of
the creating power, an individual isinvested with some portion of
the sovereign functions of the government, to be exercised by him
for the benefit of the public. Theindividual so invested isapublic
officer. Ashere used, the word officeisto be distinguished from its
application to such positions as are at most quasi public only, asthe
charge or office of an executor, administrator or guardian, and from
the offices of private corporations.