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Taxation Ruling
Income tax: superannuation contributions

0o This publication provides you with the following level of
protection:

This publication (excluding appendixes) is a public ruling for the purposes of
the Taxation Administration Act 1953.

A public ruling is an expression of the Commissioner’s opinion about the way
in which a relevant provision applies, or would apply, to entities generally or
to a class of entities in relation to a particular scheme or a class of schemes.

If you rely on this ruling, the Commissioner must apply the law to you in the
way set out in the ruling (unless the Commissioner is satisfied that the ruling
is incorrect and disadvantages you, in which case the law may be applied to
you in a way that is more favourable for you — provided the Commissioner is
not prevented from doing so by a time limit imposed by the law). You will be
protected from having to pay any underpaid tax, penalty or interest in
respect of the matters covered by this ruling if it turns out that it does not
correctly state how the relevant provision applies to you.

[Note: This is a consolidated version of this document. Refer to the Legal
Database (http://law.ato.gov.au) to check its currency and to view the details
of all changes.]

What this Ruling is about

1. This Ruling is about contributions made to a superannuation
fund, an approved deposit fund or a retirement savings account. It
explains the Commissioner’s views as to the ordinary meaning of the
word ‘contribution’ in so far as ‘contribution’ is used in relation to a
superannuation fund, approved deposit fund or retirement savings
account in the Income Tax Assessment Act 1997 (ITAA 1997).
Aspects of this Ruling are also relevant to the meaning of
‘contribution’ in the Superannuation Industry (Supervision) Act 1993
(SISA) and the Superannuation Industry (Supervision)

Regulations 1994 (SISR). However, it should be noted that the
definition of ‘contribution’ in the SISR modifies the ordinary meaning
of the word ‘contribution’.

2. Part A of this Ruling considers the ordinary meaning of
contribution, how a contribution can be made and when a contribution
is made.

3. Part B of this Ruling explains some aspects of the rules in
Division 290 that apply if a superannuation contribution for an
employee or a personal contribution is to be deducted.

! All legislative references in this Ruling are to the ITAA 1997 unless otherwise indicated.
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Ruling

Part A — General superannuation contributions concepts
Ordinary meaning of contribution

4. In the superannuation context, a contribution is anything of
value that increases the capital of a superannuation fund provided by
a person whose purpose is to benefit one or more particular members
of the fund or all of the members in general.

5. How a person’s purpose is determined, how a fund’s capital is
increased and when a contribution is made are discussed in
paragraphs 6 to 38 of this Ruling.

Determining a person’s purpose

6. Not every increase in the capital of a fund is a superannuation
contribution as a person who increases a fund’s capital must have the
purpose of benefiting one or more particular members of the fund or
all of the members in general.

7. A person’s purpose is the object which they have in view or in
mind. Generally, a person will be said to intend the natural and
probable consequences of their acts and likewise their purpose may
be inferred from their acts. This is a determination of a person’s
objective purpose, not their subjective intention.

8. A person will not normally have a purpose of benefiting a
member of the fund if the transaction they carry out is in no way
dependent upon the identity of the other party as a superannuation
provider or they are simply fulfilling the terms of a contract or
arrangement entered into on a commercial or arm’s length basis.

9. By contrast, an objective determination of a person’s purpose
may in some cases lead to the conclusion that the person’s purpose
is to benefit one or more particular members of the fund or all of the
members in general. This may occur when a transaction or
arrangement is entered into because of a connection or relationship
between the person and the superannuation provider or cannot be
explained by reference to commercial or arm’s length dealings.

How and when a contribution is made to a superannuation fund

10. The capital of a superannuation fund may be increased
directly by:

. transferring funds to the superannuation provider;

. rolling over a superannuation benefit from another
superannuation fund;

. transferring an existing asset to the superannuation
provider (an in specie contribution);
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. creating rights in the superannuation provider (also an
in specie contribution); or
. increasing the value of an existing asset held by the

superannuation provider.

11. The capital of a superannuation fund can also be increased
indirectly by:
. paying an amount to a third party for the benefit of the
superannuation provider;
o forgiving a debt owed by the superannuation provider;
or
. shifting value to an asset owned by the superannuation
provider.

Transferring funds to the superannuation provider

12.

13.

A superannuation fund’s capital is most commonly increased
by transferring funds to the superannuation provider and, as a
general rule, the contribution will be made when the funds are
received by the superannuation provider.

The following table summarises the ways in which funds are
typically transferred and when the contribution is made:

No. | If the funds are transferred by ... | A contribution is made when ...

1 Making a cash payment (either in | The cash is received by the
Australian or foreign currency) to | superannuation provider.
the superannuation provider

2 An electronic transfer of funds to The funds are credited to the
the superannuation provider superannuation provider's

account.

3 Giving the superannuation The money order or bank cheque
provider a money order or bank is received by the superannuation
cheque on which payment is provider, unless the order or
made cheque is dishonoured.?

4 Giving the superannuation The personal cheque is received

provider a personal cheque (other
than one that is post-dated®) that
is presented and honoured with
cash or its electronic equivalent

by the superannuation provider,
so long as the cheque is promptly
presented and is honoured.

2 No contribution is made if the order or cheque is not honoured.
% That is, the date on the cheque is later than the date on which the cheque is
received by the superannuation provider.
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Giving the superannuation
provider a personal cheque that is
post-dated and that is presented
and honoured with cash or its
electronic equivalent

The cheque is able to be
presented for the payment (that
is, the date on the cheque), so
long as the cheque is promptly
presented and is honoured.

A related party (as maker) issuing
a promissory note, payable on
demand at face value, to the
superannuation provider and the
note is paid with cash or its
electronic equivalent

The promissory note is received,
so long as payment is demanded
promptly and the note is
honoured.

A related party (as maker) issuing
a promissory note, payable on a
future date at face value, to the
superannuation provider and the
note is paid with cash or its

Payment is able to be demanded
or required to be made, so long
as the demand (if required) is
promptly made and the note is
honoured.

electronic equivalent®

14. Payment of a personal cheque or related party promissory
note will be taken to have been demanded promptly if payment is
demanded within a few business days.

15. Where it is clear to the Commissioner that payment has not
been promptly sought on a personal cheque or related party
promissory note the contribution will, in the absence of extenuating
circumstances, be taken to be made if, and when, a payment of cash
(or its electronic equivalent) actually occurs.

16. A transfer of funds to a superannuation provider is a
contribution even if it is made by a person under an agreement to
reimburse the superannuation provider for a liability the provider
incurred in carrying out its duties as a superannuation provider.

Roll-over of a superannuation benefit

17. A roll-over superannuation benefit®> (other than a
superannuation benefit that is paid from one superannuation interest
of a member in a superannuation plan to another interest of that
member in the same plan) and a transfer of a person’s benefits from
an overseas superannuation fund to an Australian superannuation
provider, however made, is a contribution as it increases the capital of
the fund in the same way as any other transfer of funds or assets and
is made to obtain superannuation benefits for a particular individual.®

* Such a note is to be contrasted with a promissory note made by an entity (the
maker) that is not related to, or associated with, the superannuation provider or any
member of the fund where the note is payable at a fixed or determinable future time
to another entity (the payee or bearer) and is acquired by the payee or bearer at a
discount from its face value. The transfer of such a note to the superannuation
provider is a transfer of an asset not a transfer of funds. Acquiring such a note from
a related party of the fund may result in a breach of section 66 of the SISA.

® As defined in section 306-10 but not a transfer of a person’s benefits from one
superannuation interest in a superannuation plan to another interest of that person
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Transferring an existing asset (in specie contribution)

18. The fund’s capital will be increased when a person transfers
an asset to the superannuation provider but the provider pays no
consideration or pays consideration less than the market value of the
asset.’

19. For example, a person might transfer shares they own in a
stock exchange listed company to the superannuation provider to
make a superannuation contribution.

20. A contribution by way of a transfer of an asset will be made
when the superannuation provider obtains ownership of the asset
from the contributor. The Commissioner accepts the superannuation
provider obtains ownership of an asset when beneficial ownership of
the asset is acquired and that beneficial ownership can be acquired
earlier than legal ownership.

21. For many classes of property, there is no formal registration
process that evidences ownership. For such property, the ownership
of property will often pass when the provider acquires [physical]
possession of the property. However, the Commissioner accepts that
ownership of property may be acquired earlier than [physical]
possession is obtained, for example, on execution of a deed of
transfer of the property.

22. For a class of property, the legal ownership of which is
evidenced by a system of formal registration (for example shares in a
publicly listed company or Torrens System land), legal ownership will
pass when the superannuation provider is registered as the owner.
However, beneficial ownership may be transferred earlier.

23. A superannuation provider acquires the beneficial ownership
of real property when the provider obtains possession of a properly
executed transfer that is in registrable form together with any title
deeds and other documents necessary to procure registration of the
superannuation provider as the legal owner of the land.

in the plan. Such a transfer between superannuation interests in the same
superannuation plan does not increase the fund’s capital.

® Note however, the definition of contribution in subregulation 1.03(1) of the SISR
specifically excludes benefits that have been rolled over or transferred. In applying
that definition, the Commissioner takes ‘rolled over’ and ‘transferred’ to have the
meanings given to those terms in subregulation 5.01(1) of those regulations and
therefore takes ‘rolled over’ and ‘transferred’ to be concerned only with amounts
moved within the Australian superannuation system.

" A superannuation provider may breach section 66 of the SISA when an asset is
acquired from a related party of the fund, such as a member. However, a
superannuation provider is able to acquire certain assets such as business real
property and listed securities from a related party. In the context of a self managed
superannuation fund see Self Managed Superannuation Funds Ruling
SMSFR 2010/1 Self Managed Superannuation Funds: the application of
subsection 66(1) of the Superannuation Industry (Supervision) Act 1993 to the
acquisition of an asset by a self managed superannuation fund from a related party.
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24, A superannuation provider acquires the beneficial ownership
of shares or units in an Australian Stock Exchange listed company or
unit trust when the provider obtains a properly executed off-market
share transfer in registrable form.

25. A contributor or superannuation provider who seeks to argue
a contribution of property occurs when beneficial, not legal, ownership
of property passes must retain sufficient evidence of the relevant
transactions and events to precisely identify when the change of
beneficial ownership occurs.

Creating rights in the superannuation provider (in specie contribution)

26. Similarly, the fund’s capital is increased when a person
creates a contractual right or other legal or equitable right in the
superannuation provider that did not previously exist but the provider
pays no consideration or pays consideration less than the market
value of the right. The right must be the substantive asset acquired by
the superannuation provider not a subsidiary right that arises from a
transaction or arrangement. For example, when you enter a contract
to buy land you obtain a series of subsidiary rights under the contract.

27. A contribution of property by way of the creation of a
contractual right or other legal or equitable right in the superannuation
provider will occur when the superannuation provider commences to
hold that right.

28. For example, a superannuation provider commences to hold a
right to receive income or capital from a discretionary trust as soon as
the trustee of the discretionary trust makes its resolution to appoint
the trust income or capital.

Increasing the value of, or shifting value to, an asset owned by the
superannuation provider

29. The fund’s capital may be increased when a person (other
than the superannuation provider) increases the value of an existing
asset of the fund, for example, by making an improvement to the
asset.®

30. A contribution by way of an improvement to an asset of a
fund, such as making an improvement to land or a building owned by
a superannuation provider, is made when ownership of the
improvement passes to the superannuation provider. In the absence
of a lease or other agreement that provides otherwise, ownership of
the improvement would pass immediately on the improvement
becoming a fixture to the land or building.

31. An increase in the capital of the fund may take the form of
increasing the value of an existing asset of the fund through a value

8 The improvement may also result in a breach of section 66 of the SISA if it results in
the acquisition of an asset from a related party of the fund.
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shifting arrangement that transfers value from an asset held by
another.

32. A contribution by way of value shifting to an asset owned by a
superannuation provider is made when the capital of the fund is
increased because of the increase in value of the asset.

Indirectly increasing the capital of the fund
33. The capital of the fund may be increased indirectly.

34. A person may pay an amount to a third party to satisfy a
liability of a superannuation provider to that third party. The payment
to the third party for the superannuation provider’'s benefit is
constructively received by the provider and the capital of the
superannuation fund is increased by the satisfaction of the fund’s
liability provided that the person is not entitled to be reimbursed from
the fund.

35. A contribution by way of satisfaction of a fund’s liability to a
third party will be made when the fund’s liability is extinguished.

36. Similarly, a fund’s capital is increased when a liability incurred
by the superannuation provider is forgiven by the person to whom the
liability is owed.

37. A contribution by way of debt forgiveness will be taken to
occur when a deed of release that relieves a superannuation provider
from the obligation to pay the liability is executed or the creditor is
barred under the law from enforcing the liability.°

38. When a guarantor makes a contribution by paying a debt of a
superannuation provider the timing of the contribution will be
determined by whether or not the guarantor has a right to be
indemnified by the superannuation provider. If the guarantor has no
right of indemnity, the contribution is made when the guarantor
satisfies the provider’s liability. If the guarantor has a right of indemnity,
a contribution is only made when the guarantor takes formal steps to
forgo that right, for example by executing a deed of release, or the
guarantor is barred under the law from enforcing the right of indemnity.

Part B — Specific rules about deducting superannuation
contributions

Purpose of the contributor

39. Whether a superannuation contribution is deductible is
determined by regard to the purpose of the contributor. The
contributor’s purpose must be to provide superannuation benefits for
a particular person or class of persons.

® Under section 67 of the SISA, the trustees of superannuation funds can only borrow
money in a limited range of circumstances.
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40. As stated in paragraph 7 of this Ruling, a person’s purpose is
the object which they have in view or in mind. Generally, a person will
be said to intend the natural and probable consequences of their acts
and likewise their purpose may be inferred from their acts. This is a
determination of a person’s objective purpose, not their subjective
intention.

41. Providing superannuation benefits must be the person’s sole
purpose. However, it does not matter that a person takes account of
the incidental consequences of making a contribution such as
obtaining a tax deduction.

Deducting superannuation contributions for own employees

42. You can claim a deduction for a contribution that you make to
provide superannuation benefits for another person who is your
employee at the time that the contribution is made.

43. A contribution will provide superannuation benefits to an
employee if it will benefit a particular employee who is a member of
the fund, or if it will benefit all or an identifiable class of employees
who are members of the fund.

44, An employee must be a member of the superannuation fund
when you make the contribution if the contribution is to provide
superannuation benefits for that employee. If the employee is not a
member of the fund when the contribution is made (for example
because the employee has recently commenced working for you), the
contribution will be taken to provide superannuation benefits for that
employee only if the employee becomes a member of the fund in due
course and the contribution is appropriately allocated to the employee
as required by the SISR.

Treating former employees as employees

45, A contribution you make to a superannuation provider for a
former employee is deductible if you can treat the former employee
as an employee when the contribution is made and the conditions for
deductibility are met. You can treat the former employee as an
employee in several different situations covered by section 290-85
(but not all of those situations are explained in this Ruling).

Contribution is made on or after 17 November 2010 and within four
months after the person stops being your employee

45A. You can treat a former employee as an employee when a
contribution is made if:

. the contribution is made on or after
17 November 2010;
o the contribution relates to a period of service during

which the person was your employee;
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. you make the contribution within 4 months after the
person stops being your employee; and

. you would have been entitled to a deduction for the
contribution if you had made it when the person was
your employee.*

Contribution is made on or after 17 November 2010 and more than
four months after the person stops being your employee; or
contribution is made before 17 November 2010

46. You can treat a former employee as an employee when a
contribution is made if the contribution reduces your charge
percentage for the former employee under section 22 or 23 of the
Superannuation Guarantee (Administration) Act 1992 (SGAA)
because of section 15B of the SGAA.™ The contribution will not be
deductible to the extent to which it exceeds the amount required to
reduce the charge percentage to nil.

47. You can also treat a former employee as an employee when a
contribution is made if the contribution is in lieu of salary or wages
that relate to the former employee’s period of service.'* The
contribution must be a one-off payment made following termination of
employment pursuant to an effective salary sacrifice agreement'? and
should reflect the normal contributions to superannuation for the
employee just before they ceased employment. Alternatively, more
than one contribution can be made before 17 November 2010
pursuant to the salary sacrifice agreement, if the contributions are
made within 2 months after termination of employment.*?

Deducting superannuation contributions for another’'s employees

48. You can claim a deduction for a superannuation contribution
for another person who, when the contribution is made, is an
employee of a company in which you have a controlling interest.**
You can also claim a deduction for a superannuation contribution for
a former employee of a company in which you have a controlling
interest if you can treat the former employee as an employee of the
company at the time the contribution is made.*** You can treat the
former employee of the company as the employee of the company in
several different situations covered by section 290-85. The term
‘controlling interest’ is not defined and will take its common law
meaning.

9 Subsection 290-85(1AA).

1% paragraph 290-85(1)(a).

" paragraph 290-85(1)(b).

12 See Taxation Ruling TR 2001/10 Income tax: fringe benefits tax and
superannuation guarantee: salary sacrifice arrangements.

'3 Former paragraph 290-85(1)(c).

% section 290-60 and paragraph 290-90(1)(a).

1A Subsection 290-85(1A).
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49. A shareholder who has a bare majority, more than one half of
the voting power, will have a controlling interest in a company.

50. However, a shareholder may still have a controlling interest
notwithstanding it does not have a bare majority if it has the power, by
the exercise of voting rights, to carry a resolution at a general meeting
of the company or is more powerful than all other shareholders put
together in a general meeting.

51. If two shareholders hold equal shares of 50% with equal
voting rights neither of the shareholders has a controlling interest.

52. However, a shareholder in a company may be able to deduct
a contribution for an employee of the company in other
circumstances.™

Employment activity conditions

53. An employee is a common law employee and any other
person who is treated as an employee by section 12 of the SGAA.® If
a contribution for an employee is to be deductible, the employee must
(among other requirements) satisfy the employment activity
condition.’

54, A person who is an employee because of the operation of
subsections 12(2) to 12(10) of the SGAA automatically satisfies the
employment activity condition.®

55. To satisfy the employment activity condition, a common law
employee must be either:

. engaged in producing the employer’s assessable
income; or
. an Australian resident who is engaged in the

employer’s business.™

56. The meaning of ‘engaged’ is explained in paragraph 59 of this
Ruling.

Deducting personal contributions
Maximum earnings test

57. Those persons who are engaged in an ‘employment’ activity in
the income year in which they make a contribution need to meet an
earnings test if they are to deduct their contribution.?

!5 See subsection 290-90(5).

1° Section 290-65.

" Subsection 290-60(2) and section 290-70.

'8 paragraph 290-70(aa).

!9 paragraphs 290-70(a) and (b).

% Section 290-150 and subsection 290-160(1).
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58. Those persons who have not engaged in an ‘employment’
activity in the income year in which they make a contribution, such as
persons who although receiving workers’ compensation payments are
not employed at any time during the year, are not subject to the
maximum earnings test.

59. A person will be engaged in an ‘employment’ activity if they
are engaged in an activity in the income year that results in them
being treated as an employee for the purposes of the SGAA.?* The
term ‘engaged’ is not defined and takes its ordinary meaning. One of
several meanings given to engaged is ‘busy or occupied; involved'.
Another meaning is ‘under an engagement’ where the ordinary
meaning of ‘engagement’ is given as ‘under an obligation or

agreement’.%

60. Consequently, a person need not be physically engaged in the
activity. For example:

o a common law employee or office holder will be
engaged in the activity while they remain employed or
hold the office;

. a member of the executive body of a body corporate
(for example a director) who is entitled to payment for
their services in that capacity will be engaged in the
activity while they remain a member of the executive
body;

. a member of a Parliament of the Commonwealth or a
State or of a Legislative Assembly of a Territory will be
engaged in the activity while they are a member of the
Parliament or Assembly; and

. a person who is engaged under a contract wholly or
principally for labour is engaged in the activity
throughout the duration of the contract.

61. An artist, musician or other person engaged to perform or
present or participate in a performance or other activity covered by
subsection 12(8) of the SGAA will be engaged in the activity while
they participate in the relevant activity.

62. Where the person engages in any ‘employment’ activities in
the income year a deduction can only be claimed where the sum of
assessable income, reportable fringe benefits total, and (from

1 July 2009) reportable employer superannuation contributions
attributable to the ‘employment’ activities is less than 10% of the total
of the person’s assessable income, reportable fringe benefits total

% see generally Superannuation Guarantee Ruling SGR 2005/1 Superannuation
guarantee: who is an employee? for the meaning of ‘employee’ for these
purposes.

22 Macquarie Dictionary, 3" edition, 1998.
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and reportable employer superannuation contributions in the income
year that the contribution is made.?®

63. Assessable income, reportable fringe benefits total and
reportable employer superannuation contributions are to be given
their statutory meaning. In this regard, a person’s assessable income
is usually a gross amount worked out ignoring expenses incurred in
gaining the income. However, in some cases, such as partnership or
trust income, the amount included in a person’s assessable income is
their share of the net partnership income or net trust income.

64. All amounts that are attributable to the ‘employment’ activity
are taken into account as assessable income in the 10% test. These
include:

o the salary or wages (as used in its ordinary meaning)
from the activity;

. allowances and other payments earned by an
employee;

. the other payments, such as commission, director’s

remuneration and contract payments, that are treated
as salary or wages by section 11 of the SGAA for
those persons who engage in an ‘employment’ activity
in a capacity other than a common law employee;

. an employment termination payment received by a
person in consequence of the termination of their
employment; and

. workers’ compensation and like payments made
because of injury or illness received by a person while
holding the employment, office or appointment the
performance of which gave rise to the entitlement to
the compensation payments.

65. In the application of the maximum earnings test, the relevant
‘employment’ activity need not be an activity in Australia. For a
non-resident, the income attributable to employment outside Australia
is not assessable income in Australia and so will not be counted in
the maximum earnings test. A non-resident with Australian sourced
income that is not attributable to ‘employment’ activities may therefore
be able to deduct a personal superannuation contribution made to an
Australian superannuation provider against their Australian sourced
income.

66. However, the ‘employment’ income of an Australian resident
employed overseas by a foreign employer will be counted in the
maximum earnings test if the income is assessable income.

% Subsection 290-160(2).
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Notice of intention to claim a deduction

67. A person who intends to deduct their personal superannuation
contributions must give the superannuation provider a valid notice in
the approved form.

68. The notice may be given by an agent on behalf of the person,
including a legal personal representative of a deceased person.

69. A notice is not valid in certain circumstances, including a
notice given, when:

o the person is no longer a member of the fund (for
example, because the person’s benefits have been
paid to them or they have rolled over their benefits in
full to another fund);

o the superannuation provider no longer holds the
contribution (for example, the trustee may no longer
hold a contribution where a person has been paid a
lump sum superannuation benefit or had part of their
benefit rolled over to another superannuation fund); or

. the superannuation provider has commenced to pay an
income stream based in whole or part on the
contribution.*

70. A superannuation provider will no longer hold a contribution if
a member’s interest in the fund has been transferred to a successor
fund.?*** However, under subsection 290-170(5) a valid notice can be
given to the trustee or RSA provider of a successor fund on or after
17 November 2010 if all of the member’s interest to which the notice
relates has been transferred to the successor fund. The member
must not have previously given a valid notice to any superannuation
provider in relation to the contribution.

70A. A valid notice could also be given (under former

subsection 290-170(5)) on or after 25 March 2010 but before

17 November 2010 to a trustee of a fund (the continuing fund) that
obtained the member’s interest as a result of a merger with the
superannuation fund that accepted the member’s contribution. The
trustee of the fund that accepted the member’s contribution must
have made a choice under Subdivision 310-B?*® in relation to the
merger. The member must not have previously given a valid notice to
any superannuation provider in relation to the contribution.

71. A superannuation provider will no longer hold a contribution,
or at least a part of it, if the member has chosen to roll-over or

24 Paragraph 290-170(2)(c).

247 As defined in subsection 995-1(1). This definition applies for notices given under
section 290-170 to a superannuation provider on or after 17 November 2010.
Prior to this definition applying, the term ‘successor fund’ is used in this Ruling to
describe a fund that received all of another fund’s members’ interests. This
occurred for example, when there was an amalgamation of funds.

Subdivision 310-B allows the transfer of losses for certain merging
superannuation funds in particular circumstances.

24AB
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withdraw a part of the superannuation interest held by the provider. In
such a case, a deduction notice cannot be given for the entire
contribution. A valid deduction notice will be limited to a proportion of
the tax free component of the superannuation interest that remains
after the roll-over or withdrawal. That proportion is the value of the
relevant contribution divided by the tax free component of the
superannuation interest immediately before the roll-over or withdrawal
— see Examples 10 and 10A.

72. An inc