TR 2011/4 - Income tax and fringe benefits tax:
charities

This cover sheet is provided for information only. It does not form part of TR 2011/4 - Income
tax and fringe benefits tax: charities

There is a Compendium for this document: TR 2011/4EC .


https://www.ato.gov.au/law/view/document?LocID=%22CTR%2FTR2011EC4%2FNAT%2FATO%2F00001%22&PiT=20211123000001

Contents Para
LEGALLY BINDING
SECTION:

What this Ruling is about 1
Ruling 7
Date of effect 104

NOT LEGALLY BINDING
SECTION:

Appendix 1:
Explanation 105
Appendix 2:
Alternative views 315
Appendix 3:

Detailed contents list 338

Taxation Ruling

TR 2011/4

Page status: legally binding Page 1 of 105

Taxation Ruling

Income tax and fringe benefits tax:
charities

o This publication provides you with the following level of
protection:

This publication (excluding appendixes) is a public ruling for the purposes of
the Taxation Administration Act 1953.

A public ruling is an expression of the Commissioner’s opinion about the way
in which a relevant provision applies, or would apply, to entities generally or
to a class of entities in relation to a particular scheme or a class of schemes.

If you rely on this ruling, the Commissioner must apply the law to you in the
way set out in the ruling (unless the Commissioner is satisfied that the ruling
is incorrect and disadvantages you, in which case the law may be applied to
you in a way that is more favourable for you — provided the Commissioner is
not prevented from doing so by a time limit imposed by the law). You will be
protected from having to pay any underpaid tax, penalty or interest in
respect of the matters covered by this ruling if it turns out that it does not
correctly state how the relevant provision applies to you.

What this Ruling is about

1. This Ruling sets out the Commissioner’s views on the
meaning of ‘charitable’ in the terms ‘charitable institution” and ‘fund
established for public charitable purposes’ wherever those terms are
used in the Income Tax Assessment Act 1997 (ITAA 1997), the
Fringe Benefits Tax Assessment Act 1986 (FBTAA) and the Income
Tax Assessment Act 1936 (ITAA 1936). In particular, the Ruling
considers the meaning of charitable for the purposes of:

. items 1.1,1.5,1.5A and 1.5B of the table in section 50-5
of the ITAA 1997, which provide income tax exemption
for various entities;

. Division 30 of the ITAA 1997, which provides for tax
deductions for gifts. In particular:

- item 1.1.6 of the table in subsection 30-20(1) of
the ITAA 1997 dealing with charitable
institutions that promote the prevention or
control of diseases in humans;

- item 4.1.4 of the table in subsection 30-45(1) of
the ITAA 1997 dealing with public funds
maintained by charitable institutions on the
register of harm prevention charities;
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- item 4.1.5 of the table in subsection 30-45(1) of the
ITAA 1997 dealing with a public fund established
for charitable purposes solely to provide money for
the relief of people in Australia in distress as a
result of a disaster to which subsection 30-45(1A)
or subsection 30-46(1) applies;

- item 4.1.6 of the table in subsection 30-45(1) of
the ITAA 1997 dealing with a charitable
institution providing short term care or
rehabilitation to injured, sick and orphaned
animals;

- item 4.1.7 of the table in subsection 30-45(1) of
the ITAA 1997 being a charitable institution that
would be a public benevolent institution (PBI)
but for the fact it promotes the prevention or
control of disease in human beings (but not as
a principal activity) and/or it promotes the
prevention or control of behaviour that is
harmful or abusive to human beings (but not as
a principal activity);

o section 207-115 of the ITAA 1997, which relates to
refunds of excess imputation credits to certain exempt
institutions;

. subsection 57A(5) of the FBTAA, which provides fringe

benefits tax exemption in relation to benefits provided
by employers that are health promotion charities
endorsed under subsection 123D(1) of the FBTAA; and

. section 65J of the FBTAA, which provides for a rebate
of fringe benefits tax to rebatable employers including
endorsed charitable institutions.

2. It explains the Commissioner’s view on:

. the features that distinguish a charitable institution from
a charitable fund;

. the circumstances in which an institution or fund will be
considered charitable;

o determining whether the purpose of an institution or
fund is charitable; and
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4.

the decisions of the High Court in Central Bayside
General Practice Association Ltd v. Commissioner of
State Revenue (2006) 228 CLR 168; [2006] HCA 43
(Central Bayside), Federal Commissioner of Taxation
v. Word Investments Limited (2008) 236 CLR 204;
[2008] HCA 55 (Word Investments) and Aid/Watch
Incorporated v. FC of T [2010] HCA 42; 2010 ATC
20-227; (2010) 77 ATR 195 (Aid/Watch), and the
decisions of the Federal Court in Navy Health Limited
v. Federal Commissioner of Taxation (2007) 163 FCR
1; [2007] FCA 931 (Navy Health) and Victorian Women
Lawyers’ Association Inc v. Federal Commissioner of
Taxation (2008) 170 FCR 318; [2008] FCA 983
(Victorian Women Lawyers).

It does not consider the following:

aspects of Division 30 of the ITAA 1997 other than
whether an institution is a charitable institution or
whether a fund is established for charitable purposes;

other items of income tax exemption listed in
Division 50 of the ITAA 1997;

the special conditions referred to in the table in
section 50-5 of the ITAA 1997,

other requirements for a refund of excess imputation
credits for institutions covered by section 207-115 of
the ITAA 1997;

the application of section 65J of the FBTAA,; or

the endorsement processes for charities.

The Ruling applies to charitable institutions and charitable

funds and persons who make gifts to charitable institutions and
charitable funds.

Definitions

5.
used:

For the purposes of this Ruling the following key terms are

‘charity’ is used to describe both charitable institutions and
charitable funds.

‘charitable purpose’. Charitable institutions can have more
than one charitable purpose. The term ‘charitable purpose’ is
commonly used in this Ruling to include multiple charitable
purposes.
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‘public charitable purposes’ is synonymous with ‘charitable
purposes’. As such, although the term ‘public charitable
purposes’ is used in section 50-5 of the ITAA 1997 in relation
to funds, it is not considered separately in this Ruling.

‘purpose’ and ‘objects’ are used in this Ruling to distinguish
between two different aspects of purpose. ‘Objects’ is used for
written statements in the constituent documents (where they
will have titles such as ‘objects’, ‘purposes’, ‘trusts’ or ‘aims’).
‘Purpose’ is used for the substance and reality, as judged in
the light of the relevant circumstances (referred to in the cases
as ‘purposes’, ‘objects’, ‘objectives’ and other similar terms).

‘sole purpose’ is used in this Ruling to mean the only or the
‘main or predominant or dominant’ purpose of an institution as
described in paragraph 27 of this Ruling. It has been used
because the only purposes a charitable institution can have
are charitable purposes or purposes incidental or ancillary to
charitable purposes. It also helps avoid misunderstandings
that can arise because of different usages (especially in a
taxation context) of various terms that have been used by the
courts to describe the required purpose.

‘Statute of Elizabeth’ is a reference to the Preamble to the
Statute of Charitable Uses 1601 43 Elizabeth 1 c.4.

‘tax law’ is used in this Ruling to mean the ITAA 1936, the
ITAA 1997 and the FBTAA.

Previous Rulings

6. This Taxation Ruling finalises draft Taxation Ruling

TR 2011/D2 which replaced Taxation Ruling TR 2005/21 Income tax
and fringe benefits tax: charities. TR 2005/21 was withdrawn on

11 May 2011.

Ruling

7. Tax law provides certain concessional tax treatments for
charitable institutions and funds that are ‘established for public
charitable purposes’ as specified in section 50-5 of the ITAA 1997. A
charitable institution is an institution established and maintained for
purposes that are charitable. For a fund to be ‘established for public
charitable purposes’, its purposes must be charitable.
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8. The word ‘charitable’ is not defined in the ITAA 1936, the
ITAA 1997 or the FBTAA. The courts have determined that it does not
bear its ordinary meaning but instead is given its technical legal
meaning unless a contrary intention appears from the context in
which it is used.*

9. The decisions of the High Court and the Federal Court
referred to in paragraph 2 of this Ruling have refined the factors
previously thought to impose restrictions on entities claiming
charitable status under the tax laws. As the majority of the High Court
said in Aid/Watch citing Lord Wilberforce in Scottish Burial Reform
and Cremation Society v. Glasgow City Corporation [1967] 3 All ER
215: ‘... the law of charity is a moving subject which has evolved to
accommodate new social needs as old ones become obsolete or
satisfied’.2

Technical legal meaning of charitable®

10. For a purpose to come within the technical legal meaning of
‘charitable’ it must be:

o within the spirit and intendment of the Statute of
Elizabeth, or deemed to be charitable by legislation
applying for that purpose (the charitable purpose
requirement); and

o for the public benefit, or deemed to be for the public
benefit by legislation applying for that purpose (the
public benefit requirement).

The technical legal meaning of charitable that is applied by Australian
courts is one that has been developed by the courts of Australia and
other countries with comparable jurisdictions. However, decisions
from other countries will only be relevant if they are consistent with
the approach of the Australian courts.

Charitable purposes — the spirit and intendment of the Statute of
Elizabeth”

11. For a purpose to be within the spirit and intendment of the
Statute of Elizabeth it must be the same as, or analogous to,
purposes set out in the Preamble to that Statute, or purposes that the
courts have found to be charitable within the technical legal meaning.

! Chesterman v. Federal Commissioner of Taxation (1925) 37 CLR 317; The
Incorporated Council of Law Reporting of the State of Queensland v. Federal
Commissioner of Taxation (1971) 125 CLR 659; 71 ATC 4206; (1971) 2 ATR 515;
Central Bayside General Practice Association Ltd v. Commissioner of State
Revenue (2006) 228 CLR 168; [2006] HCA 43 (Central Bayside).

2 Aid/Watch Incorporated v. FC of T [2010] HCA 42; 2010 ATC 20-227; 77 ATR 195
(Aid/Watch) at paragraph 18.

% See Explanation from paragraph 108 of this Ruling.

* See Explanation from paragraph 112 of this Ruling.
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12. Charitable purposes are commonly grouped, following the
terminology used in The Commissioners for Special Purposes of
Income Tax v. Pemsel [1891] AC 531; [1891-1894] All ER Rep 28
(Pemsel), as the ‘four heads of charity’:

o the relief of poverty;

. the advancement of education;

. the advancement of religion; and

° other purposes beneficial to the community.

Summaries of various court decisions on the four heads of charity are
in Appendix 2 to this Ruling, beginning at paragraph 315.

Deemed charitable purposes”®

13. Where State legislation extends charitable status to various
purposes, those purposes are not, as a result, also deemed to be
‘charitable’ for Commonwealth taxation purposes. Only
Commonwealth legislation that is intended to apply, and does apply,
for Commonwealth taxation purposes will have this effect.

14. The Extension of Charitable Purpose Act 2004 has deemed
the provision of child care services on a non-profit basis, and the
provision of a rental dwelling under the National Rental Affordability
Scheme by an entity that is endorsed as exempt from income tax,® to
be charitable purposes.’

Public benefit®
15. A purpose is for the public benefit if:

. it offers a benefit to the community that is real and of
value, either tangible or intangible; and

° that benefit is available to the public.®

16. There is a rebuttable presumption of benefit to the community
where the purpose comes within the first three heads of charity.
Benefit to the community must be affirmatively established for
purposes within the fourth head.*®

® See Explanation from paragraph 119 of this Ruling.

®The provision of the rental dwelling has effect as a charitable purpose only during
the relevant incentive period (subsection 4A(2) Extension of Charitable Purpose Act
2004).

" Sections 4 and 4A of the Extension of Charitable Purpose Act 2004.

8 See Explanation from paragraph 129 of this Ruling.

o Downing v. Federal Commissioner of Taxation (1971) 125 CLR 185; 71 ATC 4164;
(1971) 2 ATR 472.

19 National Anti-Vivisection Society v. IRC [1948] AC 31
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17. The benefit of a charitable purpose does not have to be for
everyone in a community in order to satisfy the public element. It can
be for a section of the community, as long as that section is
appreciable. ™

18. The benefit of a charitable purpose does not have to satisfy
the public element where the charitable purpose is the relief of
poverty.*?

19. The notion of what is for the public benefit is not limited to a
closed or historical list. As needs are satisfied, new needs arise or
community views change, what constitutes a purpose that is for the
public benefit can change as well.

Deemed public benefit™®

20. The public benefit requirement is also satisfied if, under
Commonwealth legislation, an institution is deemed to have a
purpose that is for the public benefit.

21. Commonwealth legislation has deemed the purpose of the
following institutions to be for the public benefit:

o closed or contemplative religious orders that regularly
undertake prayerful intervention at the request of
members of the public; and

. open and non-discriminatory self-help groups.**

22. An institution will not be a charitable institution simply because
Commonwealth legislation deems it to have a purpose that is for the
public benefit. The institution still has to be able to show that its
purpose, determined by reference to relevant features and
circumstances (see paragraphs 30 — 32 of this Ruling) is charitable in
the technical legal meaning.

Charitable institution or fund®®

23. Tax law distinguishes between charitable institutions and
charitable funds. Whether a charity has the character of an institution
or a fund is a question of fact, and regard must be had to the whole of
the circumstances at the relevant time.

1 see Kenny J in Commissioner of Taxation v. The Triton Foundation (2005) 147
FCR 362; [2005] FCA 1319 at paragraph 22: ‘The public may, however, include a
section of the public’.

12 Dingle v. Turner [1972] AC 601; [1972] 1 All ER 878.

'3 See Explanation from paragraph 150 of this Ruling.

!4 Section 5 of the Extension of Charitable Purpose Act 2004.

!% See Explanation from paragraph 163 of this Ruling.
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Charitable institution®®

24. An institution is an establishment, organisation or association,
instituted for the promotion of an object, especially one of public or
general utility.*” It connotes a body called into existence to translate a
defined purpose into a living and active principle. It may be
constituted in different ways including as a corporation,
unincorporated association or trust. However it involves more than
mere incorporation. A structure with a small and exclusive
membership that is controlled and operated by family members and
friends and undertakes limited activities is not an institution.

25. Trustees whose only function is the management of a trust
fund consistent with the terms of a trust deed will not qualify as a
charitable institution.*® Some additional quality or function that gives
the trust, when regarded as a whole, the character of an
establishment, organisation or association instituted for the promotion
of an object is required — for example, the carrying on of activities or
the provision of services relevant to the charitable purpose.®
However, a trust that does not qualify as an institution could still
satisfy the requirements for a charitable fund.

Charitable purpose®
26. An institution is charitable if:

. its only, or its ‘main or predominant or dominant’
purpose is charitable in the technical legal meaning;*
and

. it was established and is maintained for that charitable
purpose.®

In this Ruling, we typically refer to the required purpose as the ‘sole
purpose’ of the institution because a charitable institution cannot have
an independent non-charitable purpose (regardless of how minor that
independent non-charitable purpose may be).*

' See Explanation from paragraph 165 of this Ruling.

7 Stratton v. Simpson (1970) 125 CLR 138 at 157-158.

'8 See Pamas Foundation (Inc) v. Commissioner of Taxation (1992) 35 FCR 117; 92
ATC 4161; (1992) 23 ATR 189.

!9 See Commissioner of Land Tax for the State of New South Wales v. Joyce & Ors
(1974) 132 CLR 22; (1974) 5 ATR 32; Stratton v. Simpson (1970) 125 CLR 138.
2 Trustees of the Indigenous Batrristers’ Trust v. Federal Commissioner of Taxation

(2002) 127 FCR 63; [2002] FCA 1474 at paragraph 31.

%L See Explanation from paragraph 173 of this Ruling.

2 See Federal Commissioner of Taxation v. Word Investments Limited (2008) 236
CLR 204; [2008] HCA 55 (Word Investments) at paragraph 17; Congregational
Union of New South Wales v. Thistlethwayte (1952) 87 CLR 375 at paragraph 19.

% \Word Investments (2008) 236 CLR 204; [2008] HCA 55 at paragraph 34.

24 Stratton v. Simpson (1970) 125 CLR 138.
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‘Main or predominant or dominant’ purpose?

27. A purpose is the ‘main or predominant or dominant’ purpose
of an institution if any other purpose the institution has is ho more
than incidental or ancillary to that purpose.?®

‘Incidental or ancillary’ purpose?’

28. A purpose is incidental or ancillary® to a charitable purpose if
it tends to assist, or naturally goes with, the achievement of the
charitable purpose. It does not mean a purpose that is minor in
quantitative terms.?°

Independent purpose

29. A purpose is independent rather than incidental or ancillary if it
is an end in itself, or of substance in its own right or is not intended to
further a charitable purpose.

Finding purpose®

30. The enquiry as to purpose is a holistic one. It is the substance
and reality of the institution’s purpose that must be determined.

31. The objects or objectives in the constituent documents of an
institution, and the activities by which those objects or objectives are
achieved, are the main factors to be considered in determining the
purpose of the institution.

% see Explanation from paragraph 177 of this Ruling.

% See Word Investments (2008) 236 CLR 204; [2008] HCA 55 at paragraph 17;
Stratton v. Simpson (1970) 125 CLR 138 at 159.

%" See Explanation from paragraph 180 of this Ruling.

% The terms ‘subsidiary’, ‘subordinate’ and ‘concomitant’ are sometimes used in
place of ‘incidental or ancillary’ — see, for example, Congregational Union of New
South Wales v. Thistlethwayte (1952) 87 CLR 375 and Royal Australasian College
of Surgeons v. Federal Commissioner of Taxation (1943) 68 CLR 436; (1943) 7
ATD 289.

29 Navy Health Limited v. Federal Commissioner of Taxation (2007) 163 FCR 1;
[2007] FCA 931 at paragraph 65.

%0 See Explanation from paragraph 186 of this Ruling.
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32. If the objects or objectives in the constituent documents of an
institution indicate it has a sole®! purpose which is charitable, but its
activities and other relevant factors indicate the substance and reality
is to the contrary, the institution will not be charitable. Other relevant
factors can include:*

. other elements in the constituent documents of the
institution such as its powers, rules, not for profit and
winding up clauses, and clauses governing who can
benefit from the institution’s activities and in what

ways;
. how the institution is operated;

o any legislation governing its operation;

o the circumstances in which it was formed;
. its history; and

o its control.

33. Where the constituent documents of an institution indicate it
has been established solely for a charitable purpose, it can be
charitable even if its activities are not intrinsically charitable. In these
circumstances, the enquiry centres on whether it can be said that the
activities are carried on in furtherance of the institution’s charitable
purpose.®

34, If the constituent documents of an institution indicate it does
not have a sole® purpose which is charitable:

. it cannot be charitable even if some or all of its
activities are charitable in nature;

. it is not charitable simply because it uses means that
are commonly used by charities, for example
educational means; and

° the fact that charitable consequences may result from
its activities does not mean that it is charitable. For
example, an institution cannot be characterised as
charitable simply because it provides financial or other
support to a charity.

31 See paragraph 5 of this Ruling.

%2 See, for example, Tasmanian Electronic Commerce Centre Pty Ltd v.
Commissioner of Taxation (2005) 142 FCR 371, [2005] FCA 439 and
Commissioner of Taxation v. The Triton Foundation (2005) 147 FCR 362; [2005]
FCA 1319 at paragraph 20.

% Word Investments (2008) 236 CLR 204; [2008] HCA 55; Royal Australasian
College of Surgeons v. Federal Commissioner of Taxation (1943) 68 CLR 436;
(1943) 7 ATD 289.

34 See paragraph 5 of this Ruling.



Taxation Ruling

TR 2011/4

Page status: legally binding Page 11 of 105

35. Objects in the constituent documents of an organisation will
be accepted as powers rather than objects where, in the context of
the constituent documents as a whole, it is clear they were intended
to be no more than powers to give effect to the purpose of the
organisation. Whether items referred to as objects in the constituent
documents of an organisation are truly objects or simply powers is a
question of fact.*

36. Where charities establish a peak or similar body to further
their common charitable endeavours, the same principles and
considerations apply in determining the purpose of that body as
would apply to any entity.

37. In characterising an institution, consideration has to be given
not only to the purpose for which it was established, but also the
purpose for which it continues to be conducted.*

Profit making

38. A charitable institution that endeavours to make a profit from
its activities can still be charitable if its profit making goal is only in aid
of its charitable purpose.®

Power to accumulate®®

39. An institution with a power to accumulate profits can still be
charitable, as long as the profits are being accumulated in order to
augment the funds available to effect the institution’s charitable
purpose.

40. However, an institution that accumulates most of its profits
over a number of years will need to be able to show that this
accumulation is still consistent with it having a charitable purpose.
Considerations that can influence whether such an institution
continues to have a charitable purpose include whether funds that are
to be applied to its charitable purpose have been identified, and if so
when and how they are to be applied.**

Charitable fund*

41. The words ‘fund’ and ‘charitable fund’ are not statutorily
defined for the purposes of the tax law, so they take their ordinary
meaning.

% See Word Investments (2008) 236 CLR 204; [2008] HCA 55 at paragraphs 20-24.

% See Cronulla Sutherland Leagues Club Limited v. Commissioner of Taxation
(1990) 23 FCR 82 at 95; 90 ATC 4215 at 4225; (1990) 21 ATR 300 at 312;
Commissioner of Taxation v. The Triton Foundation (2005) 147 FCR 362; [2005]
FCA 1319; Word Investments (2008) 236 CLR 204; [2008] HCA 55 at paragraph
34.

¥ See eg Word Investments (2008) 236 CLR 204; [2008] HCA 55 at paragraph 24.

% See Explanation from paragraph 220 of this Ruling.

%9 See Word Investments (2008) 236 CLR 204; [2008] HCA 55 at paragraph 22.

0 see Explanation from paragraph 224 of this Ruling.



Taxation Ruling

TR 2011/4

Page 12 of 105 Page status: legally binding

42. A charitable fund is a fund established for public charitable
purposes by will or instrument of trust.

43. The charitable purposes must be the only purposes for which
the fund is established. If a fund can be applied for purposes that are
not charitable it is not a charitable fund.** Any objects which, if
viewed in isolation, would not be charitable, can only be incidental or
ancillary to the charitable purposes.

44, The purpose of a fund is found by reference to the terms of its
constituent documents (primarily the instrument of trust or the will)
and any relevant legislation.

45, The activities carried on by the trustees subsequent to
establishment are not relevant to whether a fund has a charitable
purpose. However, they are relevant to income tax exemption. For
income tax exemption, a fund must be applied for the purposes for
which it was established.*

Purposes which are not charitable*®

46. Purposes will not be charitable if they lack the required public
benefit or are not within the spirit and intendment of the Statute of
Elizabeth. The following paragraphs identify purposes that are not
charitable. Whether or not the purposes of a particular entity are
charitable can only be determined on a case by case basis, taking
into account the facts and circumstances of the entity.

The purpose is to confer private benefits
Distributions to owners or members*

47. An institution that carries out its activities for the private profit
or benefit of its owners or members is not charitable as it cannot
satisfy the public benefit requirement. This will be the case even if
charitable consequences flow from the institution’s activities, or the
motivation of the institution has some social value.

48. However, where the objects of an institution are charitable, the
fact that it can distribute surpluses to its owners or members in
furtherance of those objects does not as a matter of course preclude
the institution from satisfying the public benefit requirement. An
institution that can distribute surpluses to its owners or members can
still satisfy the public benefit requirement if:

. its sole® purpose is charitable;

4 Compton and Ors v. Federal Commissioner of Taxation (1966) 116 CLR 233 at
248.

42 Douglas and Ors v. Federal Commissioner of Taxation (1997) 77 FCR 112 at 119;
97 ATC 4722 at 4727; (1997) 36 ATR 532 at 538; Taxation Ruling TR 2000/11
Income tax: endorsement of income tax exempt charities.

“3 See Explanation from paragraph 231 of this Ruling.

** See Explanation from paragraph 233 of this Ruling.

“5 See paragraph 5 of this Ruling.
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o its constituent documents allow it to distribute its
surplus or profit to another entity or entities in order to
effect that sole*® charitable purpose; and

o the owners or members who can receive distributions
(in accordance with the terms of the constituent
documents) are themselves charitable entities that
have a similar charitable purpose to the institution
itself.*’

In these circumstances, a distribution of surplus to the owners or
members of the institution would not result in a private benefit to
them.

Benefits for members*®

49, An institution set up to advance the interests of its members in
their capacity as members cannot be charitable as it cannot satisfy
the public benefit requirement. The members of such institutions do
not, as members, constitute a section of the public in the relevant
sense, and the benefits derived by the members are, as a result,
private in nature.

50. However, an institution that benefits its members can still be
charitable if:
o the member benefits are simply incidental or ancillary

to the purpose of benefiting the community;* or

o the institution is an open and non-discriminatory
self-help group that is deemed to have a purpose that
is for the public benefit under the Extension of
Charitable Purpose Act 2004.%°

51. Where the purpose of an institution is for the benefit of the
community, placing limits on the membership will not preclude a
finding that its purpose is charitable.

52. Where an institution that is set up to advance its members’
interests establishes a separate entity to carry out charitable activities
that separate entity can still be charitable. It is the separate entity that
must be for the public benefit. The fact it is established and controlled
by the members’ institution does not prevent it from being
charitable.*

“6 See paragraph 5 of this Ruling.

" Word Investments (2008) 236 CLR 204; [2008] HCA 55.

“8 See Explanation from paragraph 245 of this Ruling.

“9 Victorian Women Lawyers’ Association Inc v. Federal Commissioner of Taxation
(2008) 170 FCR 318; [2008] FCA 983.

%0 Section 5 of the Extension of Charitable Purpose Act 2004.

°1 See Explanation from paragraph 248 of this Ruling.
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Benefits for individual entities that may not be members of an
organisation®?

53. Community and economic development, and the
advancement of industry, commerce or agriculture can be charitable
purposes, but the benefits that are conferred must be for the public
benefit and within the spirit and intendment of the Statute of
Elizabeth.

54, An institution that simply provides benefits to customers,
contributors or subscribers in return for payment lacks the necessary
public character.

Incidental or ancillary private benefits>®

55. The existence of private benefits that are merely incidental or
ancillary to a public benefit will not by itself affect the classification of
a purpose as charitable.

The purpose is social, recreational or sporting®*

56. A purpose that is social in nature is not charitable, even if
motivated by charitable sentiments or results in a benefit to the
community.

57. Recreational or sporting purposes are also not charitable,
regardless of motivation or the benefits to the community that can
result.

58. However, social, recreational or sporting purposes and
activities that are merely incidental to a purpose that is charitable do
not by themselves prevent that purpose being charitable.

The purpose is illegal®®
59. Purposes that are illegal are not charitable.

The purpose is commercial*®

60. A purpose of carrying on a business or commercial enterprise
to generate a surplus where that purpose is an end in itself is not
charitable.

°2 See Explanation from paragraph 251 of this Ruling.
*3 See Explanation from paragraph 258 of this Ruling.
> See Explanation from paragraph 262 of this Ruling.
% See Explanation from paragraph 269 of this Ruling.
* see Explanation from paragraph 271 of this Ruling.
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61. However, commercial or business-like activities can be
compatible with a charitable purpose. An institution undertaking
commercial or business-like activities can be charitable if;

o its sole®” purpose is charitable and it carries on a
business or commercial enterprise to give effect to that
charitable purpose. In these circumstances it does not
matter that the activities themselves are not intrinsically
charitable;>®

o the sole®® purpose of the institution is charitable and
the commercial activities directly carry out the
charitable purpose;

o it has a business or commercial purpose that is simply
incidental or ancillary to its charitable purpose; or

. its activities are intrinsically charitable but they are
carried on in a commercial or business-like way.

62. An institution in these circumstances can hold passive
investments to receive a market return to further its charitable
purpose, or to meet reasonable operational expenses, without
undermining its charitable status.

63. An institution carrying on a business or commercial enterprise
will not be charitable simply because it is controlled by another
institution that is charitable. It is the purpose of the entity itself which
must be charitable.

The purpose is governmental®°

64. The purposes of government in carrying out its functions and
activities are not charitable.

65. This does not mean that an institution cannot be charitable if
in carrying out its purpose it has the effect of helping to achieve
government policy. As long as the institution independently carries
out its purpose, it can still be charitable.®

66. Government funding of an institution does not mean the
institution cannot be charitable. If the sole®® purpose of the institution
is charitable, the fact that it is substantially funded by government will
not affect its characterisation as a charitable institution.®®

°" See paragraph 5 of this Ruling.

*8 Word Investments (2008) 236 CLR 204; [2008] HCA 55 at paragraph 26.
% See paragraph 5 of this Ruling.

9 See Explanation from paragraph 278 of this Ruling.

®1 See Central Bayside (2006) 228 CLR 168; [2006] HCA 43 at paragraph 40.
%2 See paragraph 5 of this Ruling.

% See Central Bayside (2006) 228 CLR 168; [2006] HCA 43 at paragraph 39.
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67. However, if an institution is funded by government in order to
give effect to government policy, and carries out its functions in order
to discharge a responsibility of government, its sole® purpose will not
be charitable.

The purpose is vague, has insufficient value or is of
indeterminable value for the community®®

68. A purpose that is vague or ambiguous cannot be
characterised as a charitable purpose.

69. A purpose is not charitable if the value or benefit of the
purpose cannot be clearly identified or is insufficient.®®

Purposes which may be charitable in certain circumstances
Political purposes®’

70. There is no general doctrine in Australia which excludes a
charity from having political purposes.®®

71. Following the High Court’s decision in Aid/Watch:

. an entity can be charitable if it has a purpose (including
a sole® purpose) of generating public debate with a
view to influencing legislation, government activities or
government policy in relation to subject matters that
come within one or more of the four heads of charity,
as long as the means used and the ends to be
achieved are not inconsistent with the rule of law and
the established system of government;

. whether generating public debate to influence legislation,
government activities or government policy can be a
charitable purpose under the fourth head where the subject
matter lies beyond existing heads of charity will be decided
on a case by case basis. Arguably, all government activity
or policy is intended to be ‘beneficial to the community’ but
this does not mean generating public debate about any
government activity or policy will be charitable. The subject
matter to which the debate is directed will still need to either
come within the spirit and intendment of the Preamble to
the Statute of Elizabeth (and this is usually established by
analogy to existing charitable purposes) or be deemed
charitable by legislation applying for that purpose (see
paragraph 10 of this Ruling).

4 See paragraph 5 of this Ruling.

% See Explanation from paragraph 288 of this Ruling.

% However, there is a rebuttable presumption of benefit to the community where the
purpose comes within the first three heads of charity — see Explanation at
paragraph 131 of this Ruling.

®” See Explanation from paragraph 294 of this Ruling.

% Aid/Watch 2010 ATC 20-227; 77 ATR 195; [2010] HCA 42 at paragraph 48.

%9 See paragraph 5 of this Ruling.
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However, it is expected that the subject matter of many
areas of government activity or policy would fall under one
of the first three heads of charity or the already established
charitable purposes under the fourth head, and where they
do, a purpose of generating public debate about that
activity or policy will be charitable. Examples of purposes
that have been held to be charitable under one of the four
heads of charity are in Appendix 2 from paragraph 315 of
this Ruling; and

o an entity does not necessarily have to present a
balanced position in order to be considered an entity
with a purpose of generating public debate: it could
express a singular point of view about a subject matter
that comes within one of the four heads of charity.

72. Political parties are not charitable. A sole” purpose of
engaging in activities associated with political parties is not charitable.

73. However, if the purpose of an organisation is otherwise
charitable, its status will not be affected by non-charitable political
activities that are simply a means of effecting its sole’* charitable
purpose. These activities could include seeking to persuade members
of the public to vote for or against particular candidates or parties in
an election, or distributing material designed to underpin a party
political campaign.

Examples

74. Each of the examples below addresses the application of
particular principles in determining whether an entity is a charitable
institution for the purposes of income tax exemption. However, it is
important to note that in order to qualify for any of the tax concessions
that are available to charitable institutions, the institution must also be
endorsed under the relevant endorsement provisions (for example a
charitable institution seeking income tax exemption must be endorsed
as exempt from tax under Subdivision 50-B of the ITAA 1997). The
endorsement provisions are not considered in the examples or the
Ruling.

9 See paragraph 5 of this Ruling.
. See paragraph 5 of this Ruling.
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Example 1 — Institution

75. Ex Trust is established to acquire and maintain a hall for the
purpose of leasing it to various religious organisations within the
community. To this end, a hall is acquired by the trustees of Ex Trust
and let at commercial rates. The trustees themselves manage the
property, and as part of this function they do minor repair work on the
hall, prepare books of account, and organise hiring of the hall. They
claim exemption from income tax for the trust on the basis that the
trust is a charitable institution.

76. The trust is not an institution. The only function of the trustees
is to acquire and manage the hall in accordance with the terms of the
trust deed — they have no other role. The fact that the organisations
that hire the hall are religious organisations does not alter this
outcome: Ex Trust is not involved in the operation of these
organisations, but simply provides a facility that they can use. As Ex
Trust is not an institution, it cannot be a ‘charitable institution’.

Example 2 — Purposes beneficial to the community

77. Women Engineers is a not for profit organisation with objects
that provide for the development, advancement and promotion of
women in various fields of engineering. The organisation also seeks
to address the disadvantages experienced by women in engineering.
Whilst membership of the organisation is limited to tertiary qualified
women engineers, the purpose of advancing women in engineering is
a purpose that is beneficial to the community as it is aligned to current
social norms aimed at eliminating gender discrimination (as
evidenced by anti-discrimination legislation) and is charitable in the
technical legal meaning.

Example 3 — Incidental or ancillary to a charitable purpose

78. Women Engineers (as in Example 2) also has in its objects
the provision of a professional and social network for women
engineers. In furtherance of this object, Women Engineers holds
several social functions during the year that enable its members to
network and meet with corporate leaders in various fields of
engineering invited to those functions.

79. Whilst these social functions benefit the members of Women
Engineers, these benefits are considered incidental or ancillary to its
charitable purpose. These particular social functions are in aid of, or
furtherance of its charitable purpose of advancing and promoting
women engineers in various fields of engineering and so Women
Engineers has a charitable purpose.
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Example 4 — Independent non-charitable purposes — not
incidental or ancillary to a charitable purpose

80. B Insured Ltd is a not for profit company limited by guarantee.
Its object is the provision of health insurance services at a discounted
family rate to current serving members of the Australian Defence
Forces (ADF), recognising that the health care of active members of
the ADF are provided by the ADF. B Insured Ltd can also offer health
insurance services to the general public at market rates. It has
actively sought business from the general public and it has
established a market share.

81. The purpose of providing health insurance services at the
discounted family rate to current serving members of the ADF is
beneficial to the community. This is on the basis that this object, by
providing aid, comfort and encouragement to serving members and
their families by relieving them of the concerns of extensive medical
costs, benefits the safety and security of the country by promoting the
efficiency of the ADF, and therefore is charitable in its technical legal
sense. However, the provision of insurance services more generally
and for a fee will not be beneficial to the community and therefore will
not be charitable.

82. In this instance, B Insured Ltd’s provision of insurance
services generally is an independent non-charitable purpose which is
not incidental or ancillary to its charitable purpose.

Example 5 — Commercial activities in furtherance of a charitable
purpose

83. S Enterprises Ltd has a purpose of encouraging the Christian
faith by promoting or conducting evangelistic services and other
religious gatherings, bible study for children and the production and
distribution of evangelistic literature. S Enterprises Ltd itself does not
undertake any of these activities. Instead, its objects state it is to
carry on a commercial activity (selling musical instruments and
recordings) to generate funds for S Campaigners, an unincorporated
association that is an endorsed charity established for the
advancement of religion. S Campaigners conducts religious services
and other religious events.

84. The fact that S Enterprises Ltd raises funds by commercial
means will not detract from it being considered a charitable institution.
Its commercial activity is merely a means to give effect to its
charitable purpose.
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Example 6 — Commercial activities not in furtherance of a
charitable purpose

85. Catering Pty Ltd is a catering company established for the
profit of its shareholders. It is contracted by various charities at
market rates to supply hot meals to the clients of those charities,
being the disadvantaged and homeless in a particular region. Whilst
the activities undertaken by Catering Pty Ltd are similar to those of a
charity, its activities are carried on to generate a profit for
shareholders and are not in furtherance of a charitable purpose.

Example 7- Accumulation of profits consistent with charitable
purpose

86. S Enterprises Ltd’s (as in Example 5) constitution contains a
clause enabling its directors to reserve profits in order to maintain the
company’s property, to meet contingencies or for any other reason
consistent with its charitable purpose. S Enterprises Ltd retains all of
its profits for several years to finance an evangelical event which is
scheduled to be held at the end of that period of accumulation.

87. The accumulation of profits by S Enterprises Ltd to finance the
scheduled evangelical event is consistent with its charitable purpose
of encouraging the Christian faith.

Example 8 — Accumulation of profits not consistent with
charitable purpose

88. AAA Ltd’s constituent documents indicate its purpose is the
relief of poverty in Australia. They also contain a power enabling the
company to retain profits. AAA Ltd operates retail food stores so that
any profit made can be paid to charitable institutions. After several
years whilst the stores have made profits, no funds have been
transferred to any charitable institution and all profits have been
retained. Minutes of Directors meetings of AAA Ltd for the relevant
year indicate that profits are to be retained for expansion of the stores
for at least a few more years and no plans have been made for any
transfer of funds to be used for charitable purposes. In these
circumstances the accumulation of profits is not consistent with
charitable purposes in the relevant year.

Example 9 — Surplus from commercial activities with surplus
paid to member that is an endorsed charitable institution

89. Q Limited is an institution that has as its purpose the
advancement of the welfare of vision impaired young adults. Its
objects include operating a transport service for the general public to
raise funds for Q Vision Impaired Association (an endorsed charitable
institution). Q Vision Impaired Association is the sole member of Q
Limited and the constitution of Q Limited provides that no other
members can be added.
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90. Q Limited is being operated for the charitable purpose of
advancing the welfare of vision impaired adults. Its charitable status
does not change because it pays its surplus to Q Vision Impaired
Association.

Example 10 — Governmental purposes — not charitable purpose

91. The constituent documents of Outback Foundation (Outback)
state that its object is to provide specialist medical assistance to
improve health care in regional Australia.

92. In line with a new government initiative aimed at improving
regional health, the government entered into agreements to provide
funding to Outback and other similar organisations, in addition to
building up existing public facilities. As part of its agreement, Outback
and other funding recipients must report periodically to the
government for general governance purposes, as required in other
government grant situations.

93. The provision of funding by the government enables Outback
to advance its purpose of improving regional health care. Neither the
periodical reporting requirements, nor the fact that Outback’s purpose
is shared by the government, mean that Outback is carrying out its
activities on behalf of the government. Outback is still independently
carrying out its own object. Outback’s existing charitable purpose of
improving regional health care did not change into a governmental
purpose when the government developed and implemented its new
initiative.

Example 11 — Generating public debate — not charitable purpose

94. Sports for All Incorporated (SFA Inc) has been established to
promote the aim of obtaining more funding for professional sport so
as to ensure that Australia is a leading force in international sporting
competition. SFA Inc researches the effect of government funding
programs on sporting achievements, publicises its reports and lobbies
government. Although SFA Inc is generating public debate in the
sense referred to in Aid/Watch it is not in relation to a subject matter
which comes within one of the four heads of charity and therefore is
not charitable in the technical legal meaning.

Example 12 — Generating public debate — charitable purpose

95. CC is a not for profit environmental organisation. It has an
advocacy and campaigning focus. Its constituent documents state its
objects are:

o to advocate and publicly campaign for policy changes
and actions to minimise global warming; and
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° to engage with and inform policy makers and the
community about the risks to human health from
climate change and the solutions available to reduce
risks.

96. The organisation carries out a range of activities to support
the achievement of its objects. Its main and continuing activities are
gathering evidence to develop policy papers and submissions,
commissioning and publishing research, analysing the climate
change policies of political parties, meeting with Members of
Parliament and government officials with a view to influencing their
position on climate change, publicly commenting on climate change
issues, and commenting on, and issuing media releases in relation to,
government environmental policies and legislative proposals.

97. The organisation raises awareness, campaigns and
advocates for action in relation to a significant environmental issue.
The purpose of the organisation is charitable under the fourth head of
charity. The organisation is generating public debate about a subject
matter that comes within one of the four heads of charity.

Example 13 — Advocacy organisation — not charitable purpose

98. B Australia is a not for profit community advocacy
organisation. Its constituent documents state its purpose is to review,
comment on and campaign in relation to the policies of political
parties in Australia. Its objects state that its aim is to allow the
average Australian to ‘have a voice in the democratic process’. Issues
are selected on the basis of what is topical, and what its members
consider appropriate.

99. Some of the issues the organisation campaigns on may be
subject matters that come within one of the four heads of charity but
the organisation does not restrict itself to these types of issues. The
organisation’s activities are directed to a purpose which itself is too
broad to come under any of the four heads of charity.

Example 14 — Advocacy — not charitable purpose

100. B Association is an organisation formed to oppose a proposed
toll for a new freeway. Its constituent documents state that its only
object is to publicly campaign for no toll on the freeway. This is to be
achieved by lobbying politicians, releasing statements to the media,
and conducting public discussion sessions to explain its opposition.

101. The Association is not charitable. In this case, the fact that it
exists to advocate is not in itself the disentitling factor. Rather, it is the
fact that the advocacy the organisation undertakes is not in relation to
a subject matter that is itself charitable.
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Example 15 — Trust funding advocacy activities or projects —
charitable purpose

102. Benevolent Foundation is a trust established to support
charitable institutions and charitable funds involved in the relief of
poverty. Its trust deed specifically provides that it can fund advocacy
activities or advocacy projects, including the promotion of law reform
or government policy development, but only where the activities or
projects are directly related to achieving the receiving charity’s
purpose.

103. The Foundation is charitable. The funding of the advocacy
activities is still consistent with the Foundation’s charitable purpose of
relieving poverty.

Date of effect

104. This Ruling applies to years of income commencing both
before and after its date of issue. However, this Ruling will not apply
to taxpayers to the extent that it conflicts with the terms of a
settlement of a dispute agreed to before the date of issue of this
Ruling (see paragraphs 75 and 76 of Taxation Ruling TR 2006/10).

Commissioner of Taxation
12 October 2011
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Appendix 1 — Explanation

o This Appendix is provided as information to help you
understand how the Commissioner’s view has been reached. It does
not form part of the binding public ruling.

105. The terms ‘charity’ and ‘charitable’ are used in various
contexts in both the ITAA 1997 and the FBTAA. Sections 50-1 and
50-5 of the ITAA 1997 exempt from income tax the ordinary and
statutory income of funds established for public charitable purposes
by will or instrument of trust and charitable institutions.”? For fringe
benefits tax purposes, subsection 57A(5) of the FBTAA provides an
exemption for health promotion charities, and section 65J of the
FBTAA grants a rebate of tax to a charitable institution. In addition,
gift deductibility under Division 30 of the ITAA 1997 is provided in
respect of various charities.

106. However, neither the ITAA 1936, the ITAA 1997 nor the
FBTAA define these terms.

107. Inthe absence of a definition of ‘charitable’ in the legislation,
the courts have periodically confirmed that it bears its technical legal
meaning, rather than its ordinary or popular meaning, unless the
context indicates otherwise. For example, in Central Bayside Gleeson
CJ, Heydon and Crennan JJ said there is a general rule that, when
used in a statute, the word ‘charitable’ bears its technical legal
meaning unless otherwise indicated, and that:

The general rule just mentioned has been accepted as the law in this
country at least since the decision of the Privy Council in
Chesterman v. Federal Commissioner of Taxation (1925) 37 CLR
317; [1926] AC 128; (1925) 32 ALR 9.”

2 Although the term 'public charitable purposes' is used in section 50-5 of the ITAA
1997 with respect to funds, the phrase is synonymous with ‘charitable purposes'
and requires the same element of public benefit (Ashfield Municipal Council v.
Joyce and Ors (1977) 51 ALJR 117 at 121-122; Douglas and Ors v. Federal
Commissioner of Taxation (1997) 77 FCR 112 at 124; 97 ATC 4722 at 4731,
(1997) 36 ATR 532 at 542).

3 Central Bayside (2006) 228 CLR 168; [2006] HCA 43 at CLR 178 footnote 28;
HCA paragraph 18 footnote 6.
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Guide

This Explanation covers:

The Technical legal meaning of charitable from paragraph 108

Charitable institution or fund from paragraph 163
Charitable institution from paragraph 165
Charitable fund from paragraph 224

Purposes which are not charitable
The purpose is to confer private benefits from paragraph 231
The purpose is social, recreational or sporting from paragraph 262
The purpose is illegal from paragraph 269
The purpose is commercial from paragraph 271
The purpose is governmental from paragraph 278
The purpose is vague, has insufficient value or  from paragraph 288
is of indeterminable value for the community

Purposes which may be charitable in certain circumstances
Political purposes from paragraph 294

Technical legal meaning of charitable
108. The ordinary meaning of charitable is the relief of poverty.”

109. The technical legal meaning of charitable is as defined in the
statement of categories of charity in Pemsel ‘by reference to the spirit
and intendment of the Preamble to the Statute of Charitable Uses
1601 (Statute of Elizabeth)'.”® This is broader than the ordinary
meaning.

110. The technical legal meaning of charitable that is applied by
Australian courts is one that has been developed by the courts of
Australia and other countries with comparable jurisdictions. However,
in Word Investments the High Court noted that the ‘primary relevant
line of authority’ is that which is concerned with paragraph 23(e) of
the ITAA 1936, the predecessor to sections 50-5, 50-50 and 50-110
of the ITAA 1997.7°

111. A purpose will come within the scope of the technical legal
meaning of charitable if it is:

o within the spirit and intendment of the Preamble to the
Statute of Elizabeth, or deemed to be charitable by
legislation applying for that purpose (the charitable
purpose requirement); and

" See Chesterman v. Federal Commissioner of Taxation (1925) 37 CLR 317.

5 See Central Bayside (2006) 228 CLR 168; [2006] HCA 43 at CLR 178 footnote 28;
HCA paragraph 18 footnote 6.

® Word Investments (2008) 236 CLR 204; [2008] HCA 55 at paragraph 17.
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° for the public benefit, or deemed to be for the public
benefit by legislation applying for that purpose (the
public benefit requirement).”’

Charitable purposes —the spirit and intendment of the Statute of
Elizabeth

112.  While it is necessary that a charitable purpose is of benefit or
value, not every benefit or value can support the finding of a
charitable purpose. That is, not every purpose that is of benefit to the
community is necessarily charitable.’®

113. To be charitable, a purpose must be within the ‘spirit and
intendment’ of the Preamble to the Statute of Charitable Uses 1601
(the ‘Statute of Elizabeth’).” This means that the purpose must be
the same as or analogous to:

. purposes set out in the Preamble to that Statute; or

. purposes that the courts have found to satisfy the
technical legal meaning of charitable.

114. The purposes in the Preamble to the Statute of Elizabeth are
the relief of aged, impotent and poor people; the maintenance of sick
and maimed soldiers and mariners, schools of learning, free schools
and scholars in universities; the repair of bridges, ports, havens,
causeways, churches, sea banks and highways; the education and
preferment of orphans; the relief, stock or maintenance of houses of
correction; marriage of poor maids; supportation, aid and help of
young tradesmen, handicraftsmen and persons decayed; the relief or
redemption of prisoners or captives and the aid or ease of inhabitants
concerning payment of fifteens, setting out of soldiers, and other
taxes.

115. These charitable purposes are commonly grouped, following
the terminology used in Pemsel,®® as the ‘four heads of charity’ being:

. the relief of poverty;

o the advancement of education;

. the advancement of religion; and

. other purposes beneficial to the community.

" The Royal National Agricultural and Industrial Association v. Chester and Ors
(1974) 48 ALJR 304; Commissioner of Taxation v. The Triton Foundation (2005)
147 FCR 362; [2005] FCA 1319.

8 The Royal National Agricultural and Industrial Association v. Chester and Ors
(1974) 48 ALJR 304; The Incorporated Council of Law Reporting of the State of
Queensland v. Federal Commissioner of Taxation (1971) 125 CLR 659; 71 ATC
4206; (1971) 2 ATR 515.

" The Royal National Agricultural and Industrial Association v. Chester and Ors
(1974) 48 ALJR 304 at 305-306.

8 The Commissioners for Special Purposes of the Income Tax v. Pemsel [1891] AC
531; [1891-4] All ER Rep 28.
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116. If a purpose is not within the purposes set out in the Preamble
to the Statute of Elizabeth or the purposes the courts have found to
satisfy the technical legal meaning of charitable, the purpose must be
reasonably analogous to or an extension of a purpose that has been
found to be charitable.®" That does not involve mechanical application
of decided cases. It can involve a combination of:

o similarities or differences with purposes in the
Preamble or court decisions, including the
development of judicial approaches in those decisions;

o those purposes in light of changes in society and
circumstances, including movement in the law,
attitudes and community consensus;

. the importance of the benefit or value for society, and
how it sustains or enhances society; and

. the ways charitable purposes are related to the
benefits and values they intend.

117. Anillustration of how the courts have drawn analogies is
shown by the decision in Scottish Burial Reform and Cremation
Society Ltd v. Glasgow City Corporation [1967] 3 All ER 215. The
case concerned a non-profit making company whose sole® purpose
was the carrying out of cremation by operating a crematorium. It was
held by the House of Lords to be a society established for charitable
purposes. The court came to this conclusion by analysing decided
cases which had used the ‘repair of churches’ mentioned in the
Preamble to decide that the maintenance of burial grounds in a
church was charitable and that the maintenance of a cemetery
extended from a churchyard was charitable. By what was considered
to be a reasonable extension or analogy with these cases it was held
that the company’s purposes were charitable as they, too, were
concerned with the disposal of the dead. The court also considered
the necessity of disposal of the dead as evidenced by laws of
Parliament.

8 see for example the discussion in Commissioner of Taxation v. The Triton
Foundation (2005) 147 FCR 362; [2005] FCA 1319 at paragraphs 32 and 33, and
in Victorian Women Lawyers (2008) 170 FCR 318; [2008] FCA 983 at paragraphs
147 and 148.

82 See paragraph 5 of this Ruling.
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118. However, it is not appropriate to use fanciful or unreal
comparisons with decided cases or the Preamble to the Statute of
Elizabeth. For example, in Rex v. The Special Commissioners of
Income Tax; (ex parte The Headmasters’ Conference); Rex v. The
Special Commissioners of Income Tax (ex parte the Incorporated
Assaociation of Preparatory Schools) (1925) 10 TC 73, the
Headmasters’ Conference failed in its argument that its purposes
were related to education and that, therefore, it was charitable. The
court found its purpose included protecting and improving the status,
character and interests of persons engaged in the profession of
education. Lord Hewart CJ (the other members of the court delivering
concurring judgments) said at 85:

The argument if | follow it ... seems to be something like this:
Education in some of its aspects is a charity; headmasters are
connected with education; the Headmasters’ Conference is
connected with headmasters; therefore the Headmasters’
Conference is a charity. It is really a very old friend: some soldiers
have red hair; this man has red hair; therefore this man is a soldier.
In like manner it might be argued and with equal force a charity is for
the good of mankind; all lawful trades and professions are for the
good of mankind; therefore all lawful trades and professions are
charities; and in that way — quite a pleasant way — the Income Tax
under Schedule D might be abolished universally.

Deemed charitable purposes

119. State legislation that extends charitable status to various
purposes does not affect the meaning of ‘charitable’ for
Commonwealth taxation purposes. Only Commonwealth legislation
that is intended to apply, and does apply, for Commonwealth taxation
purposes will have this effect.
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120. For example, some States have enacted legislation that
extends charitable status to the provision of recreational facilities:
section 103 of the Trusts Act 1973 (QId); section 69C of the Trustee
Act 1936 (SA); section 5 of the Charitable Trusts Act 1962 (WA) and
section 4 of the Variation of Trusts Act 1994 (Tas). These provisions
mirrored legislation enacted in England, namely the Recreational
Charities Act 1958 (Eng). Although it is recognised that the effect of
interaction of these provisions with the taxation legislation is not
without doubt, it is not accepted that the meaning of ‘charitable’ for
Commonwealth taxation purposes is extended by them. The issue of
how the term charity in a taxing statute would apply across
jurisdictions with different meanings of charity arose in Pemsel. A
United Kingdom taxing statute, which provided concessions for
charities, applied in England and also in Scotland. The meaning of
charity in Scotland differed from that in England. The House of Lords
held that the one meaning of charity would apply under the statute,
and that it would not have a different meaning when applied in
Scotland. In a similar way, the particular extensions made by the
State Acts will not result in different meanings of ‘charitable’ for
Commonwealth tax purposes. The effect of these State extensions
can be contrasted with the extensions made by the Commonwealth in
the Extension of Charitable Purpose Act 2004. The extensions made
by that Act were enacted to apply for all Commonwealth Acts, which
includes the ITAA 1997 and FBTAA. That is, they were intended to
apply, and do apply, for Commonwealth tax purposes. Also, the fact
that the Commonwealth has made extensions to the meaning of
charity for all Commonwealth Acts (by the Extension of Charitable
Purpose Act 2004) is consistent with the view that for those purposes
the meaning is not determined by State law.

121. The provision of child care services on a non-profit basis, and
the provision of a rental dwelling under the National Rental
Affordability Scheme by an entity that is endorsed as exempt from
income tax, have been deemed to be charitable for the purposes of
Commonwealth legislation.?®

Child care services

122. The Extension of Charitable Purpose Act 2004 states that ‘the
provision of child care services on a non-profit basis’ is a charitable
purpose. This deeming applies, from 1 July 2004, in determining
whether an institution or fund is charitable for the purposes of the
ITAA 1997, the FBTAA and other Commonwealth Acts.

8 Sections 4 and 4A of the Extension of Charitable Purpose Act 2004.
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123. Child care services include those of day care, long day care
(full-time and part-time), casual care, before and after school hours
care, vacation care, occasional care, and similar sorts of care. These
services are not limited to pre-school-aged children.?* The
categorisation of services as child care under government programs
would commonly be a strong indicator that they qualify as child care
services for the purposes of the Extension of Charitable Purpose Act
2004. The provision of child care services includes matters that are
merely incidental or ancillary to those services.

124. On the non-profit requirement, the Explanatory Memorandum
to the Extension of Charitable Purpose Bill 2004 states it will not
prevent the making of ‘profits (or gains) or accumulating surpluses,
provided those profits are not for the purpose of profit or gain to its
individual members or distribution to its owners or members, or to any
other person, either while operating or on winding up’.® The charging
of fees for the child care services will not be inconsistent with the
non-profit requirement.

125. While the provision of child care services on a non-profit basis
can be treated as a charitable purpose, it will be necessary for the
entity to satisfy the other criteria for a charitable institution or fund.
This includes the ‘public benefit’ requirement (see paragraph 10 of
this Ruling). For example, if the child care services were to be
available only for children of employees of a particular employer, the
difficulties discussed from paragraph 231 of this Ruling on private
benefits would arise.

National Rental Affordability Scheme dwelling

126. The provision of a rental dwelling is deemed to constitute a
charitable purpose if it is provided by an entity that is:

. endorsed as exempt from income tax under
section 50-105 of the ITAA 1997

. an approved participant in the National Rental
Affordability Scheme; and

. an ‘allocation’ (that is, the allotment of an entitlement to
receive an incentive if certain conditions are satisfied)
in relation to the dwelling has been made during the
establishment phase of the Scheme.®®

8 While it will not normally be necessary to distinguish child care services from
education and health care, caring for children in a hospital or educating children in
a school would not be the providing of child care services. Generally, where a
non-profit entity provides both child care services and education (in, say, its
pre-school), both purposes would be charitable — the child care under the
Extension of Charitable Purpose Act 2004 and the education under the ‘second
head’ of charity.

8 At paragraph 1.12 of the Explanatory Memorandum to the Extension of Charitable
Purpose Bill 2004.

% Section 4A of the Extension of Charitable Purpose Act 2004.
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127. The provision of the dwelling has effect as a charitable
purpose only during the incentive period for the allocation.®’

128. The deeming provision applies from 1 July 2008.

Public benefit

129. Charity is altruistic and intends social value or utility. An
essential characteristic of a charitable purpose is that it is of
recognised public benefit. This requirement — also called social value
— has two aspects: there has to be a value or benefit to the
community, and that value or benefit has to be available to the public.
Although the two aspects are not separate, they each have special
features.

Value or benefit

130. The value or benefit provided by a charitable purpose must be
of worth, advantage, utility, importance or significance. It can be
either tangible (such as accommodation provided by a hostel for the
homeless) or intangible (like the moral benefits derived from
prevention of cruelty to animals).

131. There is a common law rebuttable presumption of benefit to
the community where a purpose falls within one of the first three
heads of charity. In National Anti-Vivisection Society v IRC [1948] AC
31 the Court said at 42:

The test of benefit to the community goes through the whole of Lord
Macnaghton’s classification, though as regards the first three heads,
it may be prima facie assumed unless the contrary appears.

Where ‘the contrary appears’, or the purpose comes under the fourth
head of charity, an applicant must prove benefit.

132. While purposes may be more or less beneficial when looked
at from different points of view, a charitable purpose must be of
benefit overall. The benefit must be real or substantial; it must not be
negligible.® Nor can it be harmful on balance.

133. Relevant factors in deciding whether a purpose is of sufficient
value include community consensus, general notions of value and
expert evidence. For example, in Victorian Women Lawyers, an
association with the principal purpose of removing barriers and
increasing opportunities for women in the legal profession in Victoria
was accepted as a charitable institution. Having regard to the social
norms reflected in anti-discrimination legislation in particular, the
Association’s purpose was considered to be beneficial to the
community. %

87 Subsection 4A(2) Extension of Charitable Purpose Act 2004.

% Re Pinion (deceased); Westminster Bank Ltd v. Pinion and Anor [1965] Ch 85;
[1964] 1 All ER 890.

8 Victorian Women Lawyers (2008) 170 FCR 318; [2008] FCA 983 at paragraph 148.
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134. The factors, and the weight given to the factors, may vary with
the type of purported benefit. The fact that a purpose is lawful and
has many advocates is not sufficient to make it charitable. A
community consensus may be relevant but is not essential in finding
a charitable purpose.®

135. If the particular circumstances indicate the purported benefit is
in fact insufficient, the purpose is not charitable. For example, In re
Pinion (deceased); Westminster Bank Ltd. v. Pinion and Anor [1965]
Ch 85; [1964] 1 All ER 890, the testator left some pictures painted by
himself and some antique furniture, silver and china to the National
Trust. It was argued that the articles in question possessed an
educational value. However expert evidence showed that the items
possessed little, if any, educational benefit to the community. The
court held there was no charitable trust and commented that there
was no ‘useful object to be served in foisting on the public this mass
of junk’.®* On the other hand, some benefits or values to the
community are not scrutinised to such a degree. For example,
spiritual benefits are not analysed to draw a distinction between one
religion and another.%

Available to the public

136. Subject to the exception at paragraph 137 of this Ruling, the
benefit of a charitable purpose must be available to the public. It need
not be available to everyone in a community, but it must be for at
least an appreciable section of it.>® Whether or not a particular
section is sufficient will depend on the purpose.® The purpose must
not be to provide private benefits.

137. Unlike other charitable purposes, the relief of