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Taxation Ruling

Income tax: objections against income tax
assessments

O This publication provides you with the following level of
protection:

This publication (excluding appendixes) is a public ruling for the purposes of
the Taxation Administration Act 1953.

A public ruling is an expression of the Commissioner’s opinion about the way
in which a relevant provision applies, or would apply, to entities generally or
to a class of entities in relation to a particular scheme or a class of schemes.

If you rely on this ruling, the Commissioner must apply the law to you in the
way set out in the ruling (unless the Commissioner is satisfied that the ruling
is incorrect and disadvantages you, in which case the law may be applied to
you in a way that is more favourable for you — provided the Commissioner is
not prevented from doing so by a time limit imposed by the law). You will be
protected from having to pay any underpaid tax, penalty or interest in
respect of the matters covered by this ruling if it turns out that it does not
correctly state how the relevant provision applies to you.

[Note: This is a consolidated version of this document. Refer to the Legal
Database (http:/law.ato.gov.au) to check its currency and to view the details
of all changes.]

What this Ruling is about

1. This Ruling explains what constitutes a valid objection against
an income tax assessment as provided for under section 175A of the
Income Tax Assessment Act 1936 (ITAA 1936) and Part IVC of the
Taxation Administration Act 1953 (TAA). In particular it is about:

° what is an income tax assessment;

. the distinction between objections and amendment
requests;

. who can object;

. what comprises a valid objection;

. objections against assessments based on private
rulings;

. limitations on objection rights;

. multiple objections against an assessment;

. withdrawal of objections;

. the requirement to make an objection decision;



Taxation Ruling

TR 2011/5

Page status: legally binding Page 2 of 64
. matters the Commissioner considers when making an
objection decision;
° the effect of an objection decision;
. amending assessments before and after an objection
decision; and
. review of, or appeal against, an objection decision.
2 All references to legislation in this Ruling are to the TAA

unless otherwise indicated.

Class of entity/arrangement

3. This Ruling applies to all entities that receive an income tax
assessment, including an assessment based on a private ruling, for a
relevant income year, and wish to object against the assessment
because they are dissatisfied with it.

Background

4, The former objection and appeal provisions contained in the
tax laws, in particular in Part V of the ITAA 1936, were repealed in
1992. These were replaced by a single set of generic objection and
appeal provisions in Part IVC of the TAA. The various tax laws
administered by the Commissioner contain provisions giving
taxpayers rights to object. In each case the relevant procedure for
making an objection is governed by Part IVC of the TAA. That Part
applies to objections where the taxation decisions to which the
objections relate were notified on or after 1 March 1992.

5. Amendments which came into operation from 1 July 1992
extended the period within which a taxpayer could object against an
assessment from 60 days to four years. The amendments were
introduced as part of improvements to self assessment. Further
amendments in 1999 introduced a two-year objection period for
shorter period of review (SPOR) taxpayers but maintained the
four-year objection period for non-SPOR taxpayers.®

6. As a result of the Government’s response to the Report on
Aspects of Income Tax Self Assessment announced in

December 2004, further changes to provisions relating to the
amendment of income tax assessments and objections against
assessments were introduced by the Tax Laws Amendment
(Improvements to Self Assessment) Act (No.2) 2005. The
amendments apply to assessments for the 2004-05 and subsequent
income years.

! The SPOR taxpayer concept was repealed by Part 4 of Schedule 1 to the Tax Laws
Amendment (Improvements to Self Assessment) Act (No. 2) 2005.
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7. The period within which the Commissioner can amend an
assessment under section 170 of the ITAA 1936 has been shortened
from four to two years for most taxpayers (the ‘standard amendment
period’). In certain circumstances the Commissioner can amend an
assessment within four years or has an unlimited time within which to
amend an assessment. Time limits for lodging objections under
section 14ZW have also been altered to correspond to the new
amendment periods.

8. Before the 2004-05 income year, a non-taxable notice or
advice was not an assessment as it did not state any liability. An
assessment of nil liability (‘nil assessment’) for the 2004-05 and later
income years is an assessment, as defined, and attracts limited
objection rights. Taxpayers cannot object against a nil assessment
unless they are seeking an increase in their liability.?

8A. In 2013, changes were made to the definition of assessment.
Prior to the change, an assessment did not extend to the
ascertainment of the total of a taxpayer's tax offset refunds for an
income year. The change results in taxpayers being able to object
against the amount of their tax offset refund (including nil amounts) in
relation to assessments for the 2013-14 and later income years made
on or after 1 July 2013.?* The change was introduced by the Tax and
Superannuation Laws Amendment (2013 Measures No. 1) Act 2013.
This Act introduced the loss carry back measure which allows
corporate entities who had paid tax in the past to obtain a refund of it
if they were subsequently in a tax loss position by claiming a
refundable tax offset. Although the change was introduced in the
context of the loss carry back measure, the change applies to all
refundable tax offsets.

Previous Ruling

9. This Ruling updates Taxation Ruling TR 96/12 Income tax:
objections against income tax assessments (TR 96/12). Accordingly,
TR 96/12 is withdrawn from 15 December 2010, the date of issue of
the draft of this Ruling (TR 2010/D10).

10. TR 96/12 continues to apply in relation to objections lodged
against assessments for the 2003-04 income year and earlier years.

2 Subsection 175A(2) of the ITAA 1936.

A There are transitional rules that apply in relation to objection rights for amounts of
total tax offset refunds for the 2012-13 income year. For the 2012-13 income year,
the Commissioner may issue a notice specifying the amount of a taxpayer’s total
tax offset refunds. For full self-assessment taxpayers, the Commissioner is
deemed to provide a notice when the taxpayer lodges its 2012-13 income tax
return. The calculation of this amount is not an assessment. However, taxpayers
have a separate right to object against this notice: see subsections 67-115(2) and
67-135(1) of the Income Tax (Transitional Provisions) Act 1997.
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Ruling

Objection against an income tax assessment

11. A taxpayer who is dissatisfied with an income tax assessment
made in relation to the taxpayer may object against it in the manner
set out in Part IVC of the TAA: subsection 175A(1) of the ITAA 1936.

12. Section 175A of the ITAA 1936 applies to original
assessments and amended assessments. It applies to assessments
where there is no tax payable, referred to in this Ruling as ‘nil
assessments’, where the taxpayer is seeking an increase in the
taxpayer’s liability. It also applies in relation to objections against
assessments where the taxpayer is seeking an increase in the total of
the taxpayer’s tax offset refunds. *® However section 175A of the
ITAA 1936 does not apply to the ascertainment of a tax loss.

13. The right to object against an assessment in section 175A of
the ITAA 1936 has been extended to some other liabilities; for
example, Medicare levy,® HEC assessment debt,* a compulsory
repayment amount related to the Higher Education Loan Program®
and FS assessment debt.®

% As a result of the change to the meaning of assessment referred to in
paragraph 8A, the right to object against an assessment under section 175A of the
ITAA 1936 now encompasses the right to object against the total of a taxpayer's
tax offset refunds for assessments made on or after 1 July 2013 for the 2013-14
and later income years. As a transitional measure, a separate objection right has
also been introduced for taxpayers in relation to their total tax offset refunds for
the 2012-13 income year: see Division 67 of the Income Tax (Transitional
Provisions) Act 1997.

® Subsection 251R(7) of the ITAA 1936.

* The term ‘HEC assessment debt’ is defined in section 34 of the Higher Education
Funding Act 1988 (HEFA). An HEC assessment debt is assessed under
section 106T of that Act. Section 106V of the HEFA permits the Commissioner to
specify the amount in an income tax notice of assessment issued under section 174
of the ITAA 1936.

® The term ‘compulsory repayment amount’ is defined in subsection 1(1) in Schedule
1 to the Higher Education Support Act 2003 (HESA). A compulsory repayment
amount is assessed under section 154-35 of that Act. Subsection 154-40(1) of the
HESA permits the Commissioner to specify the amount in an income tax notice of
assessment issued under section 174 of the ITAA 1936.

® The term ‘FS assessment debt’ is defined in section 3 of the Student Assistance
Act 1973 (SAA) and in section 19AB of the Social Security Act 1991 (SSA). An FS
assessment debt is assessed under section 12ZM of the SAA or under
section 1061ZZFH of the SSA or under section 15.23 of the Social Security Student
Financial Supplement Scheme 1998 (SFSS). Section 1270 of the SAA,
section 1061ZZFI of the SSA and section 15.24 of the SFSS permit the
Commissioner to notify the amount of an FS assessment debt in an income tax
notice of assessment issued under section 174 of the ITAA 1936. The SFSS was
promulgated by the Commonwealth of Australia Special Gazette No. S 306,
26 June 1998.
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Distinction between an objection and an amendment request
14. There are differences of substance between:

o an objection lodged by a taxpayer against an
assessment under section 175A of the ITAA 1936; and

. a taxpayer requesting an amendment of an
assessment under section 170 of the ITAA 1936.

An objection is a formal avenue of dispute resolution which attracts
appeal rights, while a request for amendment of an assessment is a
procedure which does not attract appeal rights and may be used to
correct a mistake or omission where there is no dispute about the
facts or the law.’

Who can object

15. Taxpayers who are dissatisfied with their assessment can
object against it.®

16. A taxpayer is ‘dissatisfied’ for the purpose of section 175A of
the ITAA 1936 if the Commissioner makes an assessment that is
adverse to the taxpayer and the taxpayer has grounds for challenging
that assessment.

17. This would be so even if a taxpayer objects against an
assessment because the taxable income or tax payable in the
assessment is too low. For example, a taxpayer may regard an
assessment as too low because they consider that certain income
should be included in that assessment rather than in an assessment
for a different income year, or in an assessment for a different
taxpayer.® Further, a taxpayer may be dissatisfied with an income tax
assessment and object against it even though the assessment is in
accordance with their own erroneous income tax return.*

18. Trustees in bankruptcy can object whereas the bankrupt
individual does not have standing to object.™

19. Liquidators appointed under the Corporations Act 2001
(Corporations Act) can object in the name, and on behalf, of the
relevant company.

" See Law Administration Practice Statement PS LA 2008/19 Request for
amendment of income tax assessments.

® Subsection 175A(1) of the ITAA 1936.

® Henderson v. Federal Commissioner of Taxation (1970) 119 CLR 612; 70 ATC
4016; (1970) 1 ATR 596; Isaacs v. Federal Commissioner of Taxation (2006) 151
FCR 427; 2006 ATC 4330; (2006) 63 ATR 390

19 AAT case 5540 (1990) 21 ATR 3083 at 3090; Case X2 90 ATC 105 at 111-112.

1 MccCallum v. Federal Commissioner of Taxation (1997) 75 FCR 458; 97 ATC 4509;
(1997) 36 ATR 256
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20. A company that has been deregistered cannot object as the
taxpayer company has ceased to exist on deregistration.'? However,
if a company is reinstated, it is taken to have continued in existence
as if it had not been deregistered.® Thus directors and other officers
(as defined in section 9 of the Corporations Act) of the reinstated
company may lodge objections in the company’s name.

What comprises a valid objection

21. In order to be valid, an objection against an assessment must
relate to some element of:**

. the amount of the taxable income or net income as the
case may be (or that there is no taxable income or net
income) of the taxpayer;

. the tax payable on that taxable income or net income
as the case may be (or that no tax is payable); or

. the total of the taxpayer’s tax offset refunds (or that the
taxpayer can get no such refund).***

22. An objection must also meet the requirements of section 14ZU
in order to be valid. An objection will be valid if it:

. is made in an approved form;

. is lodged within the period prescribed by
section 14ZW; and

. states fully and in detail the grounds relied upon by the
taxpayer.

Approved form

23. For an objection to be made in the approved form, it must:

° be in the form approved in writing by the
Commissioner;

. contain a signed declaration;

. contain the required information; and

2 See Taxation Ruling IT 2353 Income tax: effect of company dissolutions on
taxation disputes for a discussion of the effect of a company deregistration part-
way through the objections process.

13 Subsection 601AH of the Corporations Act.

% The exception to this requirement is assessments made under section 169 of the
ITAA 1936, which also attract objection rights under Part IVC of the TAA. These
are considered in paragraphs 58 and 76 of this Ruling.

A The right to object against an assessment of a taxpayer's tax offset refunds under
section 175A of the ITAA 1936 was introduced by the Tax and Superannuation
Laws Amendment (2013 Measures No. 1) Act 2013 and applies to assessments
for the 2013-14 and later income years made on or after 1 July 2013. As a
transitional measure, a separate objection right has also been introduced for
taxpayers in relation to their tax offset refunds for the 2012-13 income year: see
Division 67 of the Income Tax (Transitional Provisions) Act 1997.
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o be given in the manner that the Commissioner
requires.

See paragraph 14ZU(a) and subsection 388-50(1) of Schedule 1.

Time limits for lodging objections

24. For an assessment made on or after 1 July 2004, the time
within which a taxpayer must lodge an objection against the
assessment will generally correspond with the amendment period
applicable to the taxpayer’s assessment under subsection 170(1) of
the ITAA 1936.%°

Late lodgment of objections

25. Where the relevant period for lodging an objection has
expired, a taxpayer may nevertheless lodge an objection, together
with a written request that the objection be dealt with as if it had been
lodged in time.*® Where such a request is refused, the taxpayer may
apply to the Administrative Appeals Tribunal (AAT) for review of that
decision.

Grounds relied on

26. Under paragraph 14ZU(c), the grounds stated in an objection
will be sufficient if they:

o clearly indicate to the Commissioner that the taxpayer
is objecting against the assessment;

o are precise enough to direct the Commissioner to the
aspects of the assessment the taxpayer considers to
be incorrect; and

o give reasons why the taxpayer considers the
assessment to be incorrect.

27. The grounds must be directed at challenging the substantive
liability imposed by the relevant provisions of the taxation Acts which
give rise to the assessment.*® The grounds cannot involve arguments
about the application of the Commissioner’s administrative policies,
including the exercise of the Commissioner’s powers of general
administration.

!> paragraph 14ZW(1)(aa) of the TAA.

'® Subsection 14ZW(2) of the TAA.

" Subsection 14ZX(4). Law Administration Practice Statement PS LA 2003/7
Taxation objections - Late lodgment deals with taxation objections that are lodged
late.

¥ FC of T v. Dalco 90 ATC 4088 at 4097.
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Objection against a private ruling

28. A taxpayer to whom a private ruling applies may also object
against it if they are dissatisfied with it.*° However, taxpayers cannot
object against a private ruling if there is an assessment for the
taxpayer for the income year to which the ruling relates. If this is the
case, the taxpayer can only object against the assessment.?°

Limitation on objection rights

29. If an objection relates to an original assessment, a taxpayer
may object against any element of, or particular in, that assessment
with which they are dissatisfied. However, if an assessment is a nil
assessment, a taxpayer cannot object against it unless they are
seeking an increase in their tax liability or seeking an increase in the
total of the taxpayer’s tax offset refunds.?

30. If an objection relates to an amended assessment, the
taxpayer can only object against the elements or particulars that were
amended, and matters relating to those elements or particulars.?

Multiple objections against an assessment

31. Regardless of whether an objection relates to an original or
amended assessment, section 175A of the ITAA 1936 permits a
taxpayer to lodge, subject to the time limits for lodging a valid
objection, multiple objections in relation to some element of, or a
particular in, that assessment, up to the moment when the
Commissioner makes an objection decision.

32. Once the Commissioner has made an objection decision
under section 14ZY, the Commissioner is functus officio® concerning
that element or particular in that assessment. This means the
Commissioner cannot reconsider the objection decision on that
particular.?*

9 Subsection 359-60(1) of Schedule 1.

% paragraph 359-60(3)(a) of Schedule 1.

1 Subsections 175A(2) and 175A(3) of the ITAA 1997. See also Re Creative Bottle
Decorators Pty Ltd and Federal Commissioner of Taxation [2010] AATA 847;
(2010) 80 ATR 793. The right to object against an assessment of a taxpayer's tax
offset refunds only applies in relation to assessments for the 2013-14 and later
income years made on or after 1 July 2013. As a transitional measure, a separate
objection right has also been introduced for taxpayers in relation to their tax offset
refunds for the 2012-13 income year: see Division 67 of the Income Tax
(Transitional Provisions) Act 1997.

*2 Section 14ZV.

% The functus officio doctrine provides that a person who is vested with
decision-making powers may, as a general rule, exercise those powers only once
in relation to the same matter. This doctrine is subject to the statute under which
the decision is made. See Minister for Immigration and Ethnic Affairs v. Bhardwaj
(2002) 209 CLR 597; (2002) 187 ALR 117; [2002] HCA 11 (Bhardwaj) at CLR 603
per Gleeson CJ.

24 Minister for Immigration and Ethnic Affairs v. Bhardwaj (2002) 209 CLR 597;
(2002) 187 ALR 117; [2002] HCA 11 per Gleeson CJ.
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33. Where the objection decision has been made in relation to a
particular in an original assessment, a taxpayer may object against
that assessment again in relation to a different element or particular,
subject to the time limits for lodging an objection against the
assessment.

Withdrawal of objections

34. If a taxpayer withdraws an objection, the Commissioner does
not need to make a decision on the objection.?®> An objection on the
same issue or issues may be lodged again at a later time, provided it
is lodged within the stipulated time limits.

Requirement to make an objection decision

35. Under subsection 14ZY(1) the Commissioner is required to
decide a valid objection, and determine whether to:

o allow the objection wholly;
o allow the objection partly; or
o disallow the objection.

36. The decision is called an objection decision. The
Commissioner must serve written notice of the decision on the
taxpayer.

37. If the Commissioner has not made an objection decision
against an assessment within certain time limits, the taxpayer may
give the Commissioner a written notice requiring the Commissioner to
make an objection decision.? The notice may be given if the
Commissioner has not made a decision within:

o the end of the period of 60 days (the original 60-day
period) after the day on which the objection was
lodged, or after the day on which a decision is made to
extend the time for lodging the objection, whichever is
the later; or

o the end of the period of 60 days after the
Commissioner receives information requested in a
written notice served on the person within the original
60-day period.

% Higgs v. Federal Commissioner of Taxation (1984) 2 FCR 556; 84 ATC 4680;
(1984) 15 ATR 1055.
% Subsection 14ZYA(2).
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38. The Commissioner is deemed to have made an objection
decision under subsection 147Y(1) disallowing an objection if the
Commissioner has not made an objection decision within 60 days
after being given a notice by the taxpayer.?” The Commissioner is
required to serve a written notice of this deemed decision on the
taxpayer under subsection 14ZY(3).

Matters the Commissioner considers when making an objection
decision

39. In deciding an objection, the Commissioner can consider
grounds not directly raised by the taxpayer but are nevertheless
relevant for deciding that objection against the assessment.”®

Effect of an objection decision

40. Once the Commissioner has made an objection decision, the
objection process in relation to the relevant elements or particulars
covered by the objection is completed, insofar as the Commissioner
is concerned. The Commissioner is functus officio.

41. Taxpayers who are further dissatisfied with that objection
decision must seek redress before the AAT or the Federal Court in
accordance with the requirements in section 14Z7.

42. An objection decision in relation to an assessment for a
particular income year only applies to that year, and does not create a
precedent for subsequent income years.

43. Similarly, any amendment to an assessment to give effect to
an objection decision only applies to:

. the taxpayer whose issue was the subject of the
objection; and

. the income year(s) the subject of the objection.

Amendment of assessment before an objection decision

44, The Commissioner can amend a taxpayer's assessment at
any time within the time limits in section 170 of the ITAA 1936, even if
the taxpayer has lodged an objection against the assessment under
Part IVC, and the objection is yet to be decided.”

" Subsection 14ZYA(3).

%8 Fletcher & Ors v. FC of T 88 ATC 4834; Lighthouse Philatelics Pty Ltd v. FC of T
91 ATC 4942; FC of T v. ANZ Savings Bank Ltd (1994) 181 CLR 466; 94 ATC
4844; (1994) ATR 11.

29 Fabry v. Federal Commissioner of Taxation (2003) 132 FCR 239; 2003 ATC 4885;
(2003) 54 ATR 64) at ATC 4891-4892; Epov v. FC of T (No.2) 2007 ATC 50009;
(2007) 68 ATR 8.
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Amendment of assessment after an objection decision

45. There is no time limit on the Commissioner’s discretion to
amend an assessment as a result of an objection made by a taxpayer
pursuant to paragraph (b) of item 6 in the table in subsection 170(1)
of the ITAA 1936.

46. This includes amending an assessment to correct an error in
the assessment brought about by giving effect to an objection
decision. The Commissioner can also amend an assessment to give
effect to an entire objection decision where, in making the objection
decision, the Commissioner has relied on grounds additional to those
relied on by the taxpayer in its objection. However the amendment
must relate to the Commissioner’s acceptance of at least one of the
grounds relied on by the taxpayer.*

Review of, or appeal against, an objection decision

47. A taxpayer who is dissatisfied with the Commissioner’s
objection decision may either apply to the AAT for a review of that
decision, or appeal to the Federal Court against the decision.*! The
taxpayer may seek a review of the entirety of the objection decision
under section 14ZZ even if they are dissatisfied with only part of the
decision.

48. The taxpayer is limited to the grounds stated in the objection
to which the decision relates, unless the AAT or the Federal Court
orders otherwise.*?

49. The taxpayer has the burden of proving to the AAT or the
Federal Court that an assessment is excessive. For assessments
made on or after 1 July 2013 in relation to the 2013-14 or later
income years, the taxpayer has the burden of proving that the
assessment is excessive or where the taxpayer contends that the
assessment should be higher, that the assessment is incorrect. In all
cases, the taxpayer must also prove what the correct amount of the
assessment is.*

50. A decision of the AAT or the Federal Court becomes final
when the appeal period has expired and no appeal has been lodged
against the decision.*

%9 Boyded Industries Pty Ltd v. FCT 85 ATC 4551 at ATC 4554-5.

%1 Section 14ZZ.

%2 paragraphs 14ZZK(a) and 14ZZ0O(a) respectively.

s Paragraphs 14727K(b) and 14ZZO(b) respectively. See also paragraphs 7.36 to
7.38 of the Explanatory Memorandum to the Tax and Superannuation Laws
Amendment (2013 Measures No. 1) Bill 2013. The High Court's decision in Federal
Commissioner of Taxation v. Dalco 90 ATC 4088 at 4092 and 4093 confirms that
the taxpayer must prove, not just that the assessment is too high, but what the
correct amount of the assessment ought to be.

3 Subsections 14ZZL(2) and 14ZZQ(2) respectively.
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51. There is no time limit on the Commissioner’s discretion to
amend an assessment to give effect to a decision on a review by the
AAT or appeal to the Federal Court pursuant to paragraph (a) of item
6 in the table in subsection 170(1) of the ITAA 1936.

Date of effect

52. Subject to the qualifications mentioned below, it is proposed
that the Ruling will apply both before and after its date of issue to
objections against income tax assessments for the 2004-05 and later
income years. Where the Commissioner has already decided an
objection against an assessment for an income year about a
particular issue, the Ruling will apply to any further objections lodged
after 15 December 2010 against that assessment about the same
issue. However, the Ruling will not apply to taxpayers to the extent
that it conflicts with the terms of a settlement of a dispute agreed to
before the date of issue of this Ruling.*® The Ruling will not replace
the views in Taxation Ruling TR 96/12 Income tax: objections against
income tax assessments for income years up to and including
2003-04.

Commissioner of Taxation
19 October 2011

% See paragraphs 75 and 76 of Taxation Ruling TR 2006/10.
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Appendix 1 — Explanation

0 This Appendix is provided as information to help you
understand how the Commissioner’s view has been reached. It does
not form part of the binding public ruling.

Objection against an income tax assessment

53. Subsection 175A(1) of the ITAA 1936 provides that a taxpayer
who is dissatisfied with an assessment made in relation to the
taxpayer may object against it in the manner set out in Part IVC of the
TAA.*®

What is an income tax assessment?
Definition of assessment

54, The term ‘assessment’ for the purposes of subsection 175A(1)
of the ITAA 1936 is defined by subsection 6(1) of the ITAA 1936.%"
Paragraph (a) of the definition provides that ‘assessment’ means the
ascertainment of:

o the amount of taxable income (or that there is no
taxable income); and

o the tax payable on that taxable income (or that no tax
is payable).>®

54A. For the 2013-14 and later income years the term ‘assessment’
also includes the ascertainment of the total of a taxpayer’s tax offset
refunds for a year of income (or that the taxpayer can get no such
refunds).®®

% The principles in this Appendix may provide guidance in relation to other Acts or
associated regulations which provide for similar rights of objection under Part IVC.

%7 The term ‘assessment’ in relation to a tax-related liability, is defined in
section 995-1 of the Income Tax Assessment Act 1997 (ITAA 1997). The table
within this definition lists provisions of taxation laws that define ‘assessment’. Item
1 in this table refers to the income tax definition of assessment in subsection 6(1)
ITAA 1936. This Ruling does not deal with assessments of administrative penalty
under Division 298 of Schedule 1 to the TAA.

% For the 2011-12 income year only, additional income tax in the form of a one-year
progressive levy to taxable income (temporary flood and cyclone reconstruction
levy) applies to individuals with a taxable income exceeding $50,000. This levy is
imposed by section 4-10 of the Income Tax (Transitional Provisions) Act 1997 and
is added to the income tax worked out under section 4-10 of the ITAA 1997. As the
imposition of this levy forms part of an ‘assessment’, it also attracts objection rights
under Part IVC of the TAA.

3 This extended definition of 'assessment' applies to assessments made on or after

1 July 2013 for these income years.
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55. Subsection 251R(7) of the ITAA 1936 provides that the
expressions ‘income tax’ and ‘tax’ include Medicare levy and
Medicare levy (fringe benefits) surcharge.* These amounts form part
of an ‘assessment’ for the purposes of subsection 175A(1) of the
ITAA 1936 and attract objection rights under Part IVC of the TAA.*°

56. For taxpayers who are trustees of a unit trust or trust estate,
paragraphs (b) to (d) of the definition in subsection 6(1) of the
ITAA 1936 provide that ‘assessment’ means the ascertainment of:

. the net income of the trust or the trust estate (or that
there is no net income); and

. the tax payable on that net income (or that no tax is
payable).*

56A. For the 2013-14 and later income years, the term
‘assessment’ also includes the ascertainment of the total of a
taxpayer’s tax offset refunds (or that the taxpayer can get no such
refunds).***

57. Paragraphs (a) to (d) do not contain an exhaustive definition
of the term ‘assessment’ for the purposes of subsection 6(1) of the
ITAA 1936. There are other paragraphs in the definition which also
provide taxpayers with objection rights under Part IVC of the TAA by
virtue of subsection 175A(1) of the ITAA 1936. These definitions will
not be considered in detail for the purpose of this Ruling. A full list of
the other paragraphs comprising the definition of ‘assessment’ in
subsection 6(1) of the ITAA 1936 is set out in Appendix 2.

% Medicare levy is imposed on a taxpayer’s taxable income by section 5 of the
Medicare Levy Act 1986 (MLA). A levy surcharge is imposed in the circumstances
listed in sections 8B to 8G of the MLA and on reportable fringe benefits in
accordance with section 10 of the A New Tax System (Medicare Levy Surcharge —
Fringe Benefits) Act 1999. Medicare levy and Medicare levy (fringe benefits)
surcharge are assessed under the ITAA 1936: subsection 251R(7) of the ITAA
1936. Section 251X of the ITAA 1936 requires an income tax notice of assessment
issued under section 174 of the ITAA 1936 to specify the total of Medicare levy or
Medicare levy (fringe benefits) surcharge payable by a taxpayer for the income
year.

“0'see paragraph 84 below concerning the right to object under subsection 175A(1)
of the ITAA 1936 against assessments of other liabilities that may be included on
an income tax notice of assessment.

“! The net income of a trust for an income year is calculated in accordance with
section 95 of the ITAA 1936. The net income is assessed to beneficiaries and/or
the trustee in accordance with Division 6 of Part Ill of the ITAA 1936, and in
particular sections 97, 98, 98A, 99, 99A of the ITAA 1936. Section 97 of the ITAA
1936 provides that a beneficiary who is 'presently entitled to a share of the income
of the trust estate' is to be assessed on 'that share' of the net income of the trust
estate. Therefore, no right of objection arises for a trustee for net income which is
distributed to beneficiaries under section 97 of the ITAA 1936. In these
circumstances, the objection rights reside with the beneficiary. See Law
Administration Practice Statement PS LA 2010/1 Approach to cases involving
Division 6 of Part Il of the Income Tax Assessment Act 1936 which advises ATO
officers of the approach to be taken about, among other things, objections and
appeals involving net income of a trust or trust estate.

“1A This extended definition of ‘assessment’ applies to assessments made on or after

1 July 2013 for these income years.
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58. In addition, there is a small group of assessments that fall
within the scope of subsection 175A(1) of the ITAA 1936 which are
not covered by the definition of ‘assessment’ in subsection 6(1) of the
ITAA 1936. These are found in sections 126, 132 and 148 of the
ITAA 1936, and are assessed under section 169 of the ITAA 1936.
These assessments also attract objection rights under Part IVC of the
TAA.

59. The definition of ‘assessment’ in paragraphs (a) to (d) of
subsection 6(1) of the ITAA 1936 includes ascertaining that taxpayers
have no taxable income or no net income as the case may be,
because their total allowable deductions equal or exceed their total
assessable income. The definition also covers instances where the
Commissioner ascertains that there is taxable income or net income
as the case may be, but no tax is payable, for example, because the
taxable income is below the tax-free threshold or because tax offsets
(or rebates) reduce the tax otherwise payable to nil. From the
2013-14 income year, the definition also includes ascertaining the
total of a taxpayer’s tax offset refunds for an income year or that the
taxpayer can get no such refunds.*® These are referred to as ‘nil
assessments’ in this Ruling.

60. The meaning of ‘assessment’ does not extend to ascertaining
the amount of a tax loss.** The scheme of the tax legislation is such
that an amount of a tax loss may be deductible in a later income year
under specific provisions of the Income Tax Assessment Act 1997
(ITAA 1997).*® It is those provisions that set out how the amount of a
tax loss shall be calculated and the extent to which it can be deducted
in the later income year. Determining the deductibility of an amount of
tax loss under the relevant provisions is part of the process of
ascertaining the amount of taxable income (or that there is no taxable
income) and the tax payable (or that there is no tax payable) of the
later income year. It follows that a taxpayer may dispute the amount
of a tax loss that is allowable as a deduction in a later income year by
objecting against the income tax assessment made in the later
income year, subject to subsection 175A(2) of the ITAA 1936
regarding nil assessments.**

1B This extension to the definition applies to assessments made on or after

1 July 2013 for the 2013-14 and later income years.

2 See paragraph 2.51 and example 2.5 in the Explanatory Memorandum to the Tax
Laws Amendment (Improvements to Self Assessment) Bill (No. 2) 2005.

3 The term ‘tax loss’ is defined in subsection 995-1(1) of the ITAA 1997.

*4 Subsection 175A(2) of the ITAA 1936 is discussed at paragraphs 152 to 153
below.
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Process of assessment

61.

62.

An assessment is, however, not simply the notice which
issues to a taxpayer. In Batagol v. Federal Commissioner of Taxation
(1963) 109 CLR 243; (1963) 13 ATD 202 (Batagol), Kitto J noted that
assessment means (CLR at 252; ATD at 204):

... the completion of the process by which the provisions of the Act
relating to liability to tax are given concrete application in a particular
case with the consequence that a specified amount of money will
become due and payable as the proper tax in that case.®

An assessment must:

be the result of an ‘act or operation of the
Commissioner’ (R v. Deputy Commissioner of
Taxation, ex parte Hooper (1926) 37 CLR 368, at 373
per Isaacs J);

lead to an ascertainment, on consideration of all
relevant circumstances, including sometimes the
Commissioner’s opinion, of the taxpayer’s taxable
income and their tax payable (R v. Deputy
Commissioner of Taxation, ex parte Hooper (1926) 37
CLR 368;

be definitive in character, rather than tentative or
provisional*® (Federal Commissioner of Taxation v. S
Hoffnung & Co Ltd (1928) 42 CLR 39; (1928) 1 ATD
310; FJ Bloemen Pty Ltd and Simons v. Federal
Commissioner of Taxation (1981) 147 CLR 360; 81
ATC 4280; (1981) 11 ATR 914); and

be served on the taxpayer by way of a notice of
assessment. This is the completion of the process
where the ‘Commissioner ... serves a notice that he
has assessed the taxable income then the tax
becomes due and payable’ (Batagol, CLR at 252; ATD
at 204, per Kitto J).

5 The effect of the changes to the definition of ‘assessment’ in subsection 6(1) of the
ITAA 1936 made by the Tax Laws Amendment (Improvements to Self
Assessment) Act (No.2) 2005 is that there now can be an assessment that no tax
is payable, that is, a nil assessment.

“® The Commissioner is authorised to issue alternative assessments for the same
income, benefit or transaction for one or more taxpayers. See Federal
Commissioner of Taxation v. Stokes (1996) 72 FCR 160; (1996) 97 ATC 4001;
(1996) 34 ATR 478. Alternative assessments are not regarded as tentative or
provisional, and are definitive in character. Law Administration Practice Statement
PS LA 2006/7 Alternative Assessments outlines the Commissioner’s practice for
issuing alternative assessments.
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Types of assessments

63. Income tax assessments may occur as original assessments
and amended assessments. There are a number of different kinds of
original assessments; namely, ordinary assessments, deemed
assessments, default assessments, special assessments,
miscellaneous assessments and consolidated assessments. These
are discussed in the ensuing paragraphs, as follows.

Types of

income tax assessments
| |

| | | |
Original assessments Amended assessments
(paragraphs 64 to 77) (paragraphs 78 to 83)

‘Ordinary’ assessments
(paragraphs 64 to 65)

Deemed assessments
(paragraphs 66 to 68)

Default assessments
(paragraphs 69 to 72)

Special assessments
(paragraphs 73 to 75)

Miscellaneous assessments
(paragraph 76)

Consolidated assessments
(paragraph 77)

Original assessments
‘Ordinary’ assessments

64. The Commissioner makes an assessment of income tax
under section 166 of the ITAA 1936 for taxpayers who receive a
formal notice of assessment. Such assessments are referred to as
‘ordinary assessments’ in this Ruling.

65. Section 166 of the ITAA 1936 provides:

From the returns, and from any other information in the
Commissioner’s possession, or from any one or more of these
sources, the Commissioner must make an assessment of:

(a) the amount of the taxable income or that there is no taxable
income) of any taxpayer;

(b) the amount of the tax payable thereon (or that no tax is
payable); and
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(© the total of the taxpayer’s tax offset refunds (or that the
taxpayer can get no such refunds).46A

Deemed assessments

66. Under section 166A of the ITAA 1936, companies and various
other entities who are subject to a ‘full’ self-assessment system
(under which they self-assess their income and the amount of tax
they have to pay) are deemed to have been assessed by the
Commissioner.

67. The Commissioner is not required to issue a formal notice of
assessment after the entity has lodged its income tax return. For the
2013-14 and later income years, the assessment also includes the
ascertainment of the taxpayer’s total of the tax offset refunds
(including nil amounts).**® Instead the Commissioner is taken to have
made an assessment and the return itself is deemed to be a notice of
assessment of the entity’s taxable income (or that there is no taxable
income) and of the amount of tax payable thereon (or that no tax is
payable). The assessment is deemed to be made on the day the
return is lodged.

68. A deemed assessment under section 166A of the ITAA 1936
is an assessment for the purposes of lodging an objection. The
objection period commences from the date the notice of the deemed
assessment is deemed to be served on the taxpayer under

section 166A of the ITAA 1936, that is, the date of lodgment.

Default assessments

69. In certain circumstances, the Commissioner may make an
assessment of the amount on which, in the Commissioner’s
judgment, tax ought to be levied. That amount then becomes the
taxpayer's taxable income for the purposes of section 166 of the
ITAA 1936. This is referred to as a ‘default’ assessment under
section 167 of the ITAA 1936.

70. A default assessment may be made where:

. a taxpayer has failed to furnish a return;

. the Commissioner is dissatisfied with the return
furnished; or

. the Commissioner has reason to believe that a person
who has not furnished a return has derived taxable
income.

%A Section 166 of the ITAA 1936 was amended by the Tax and Superannuation

Laws Amendment (2013 Measures No. 1) Act 2013 to include a reference to an
assessment of the total of a taxpayer's tax offset refunds. This amendment applies
to assessments for the 2013-14 and later income years made on or after
1 July 2013.

“%B This applies to deemed assessments arising on or after 1 July 2013 for
the 2013-14 and later income years.
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71. Depending on whether an assessment has issued prior to the
default assessment issuing, a default assessment may be issued as
an original or amended assessment, subject to the time limits in
section 170 of the ITAA 1936. The taxpayer can object against a
default assessment.

72. Paragraphs 8 to 16 of Law Administration Practice Statement
PS LA 2007/24 Making default assessments: section 167 of the
Income Tax Assessment Act 1936 and other similar provisions
provide direction to tax officers on making default assessments.

Special assessments

73. Section 168 of the ITAA 1936 enables the Commissioner to
make special assessments. Under subsection 168(1) of the

ITAA 1936 the Commissioner may at any time during any year, or
after the end of a year, make an assessment of:

o the taxable income derived by a taxpayer in that year
or any part of that year (or that there is no taxable
income);

o the tax payable on that taxable income (or that no tax

is payable); and

o the total of the taxpayer’s tax offset refunds (or that the
taxpayer can get no such refunds).**©

74. In some cases the income in respect of which such an
assessment is made is derived in a period of less than a year. In
those cases, subsection 168(2) of the ITAA 1936 provides that the
assessment under subsection 168(1) of the ITAA 1936 is to be made
as if the beginning and end of that period were the beginning and end
respectively of the income year.*’

75. Special assessments are commonly issued in the case of:

J businesses entering liquidation
o deceased persons; and
o persons not resident in Australia.

“5C Section 168 of the ITAA 1936 was amended by the Tax and Superannuation
Laws Amendment (2013 Measures No. 1) Act 2013 to include a reference to an
assessment of the total of a taxpayer's tax offset refunds. This amendment applies
to assessments for the 2013-14 and later income years made on or after
1 July 2013.

" See the Explanatory Handbook to the Income Tax Assessment Bill 1935 which
introduced subsection 168(2) of the ITAA 1936 for the rationale behind this
provision. This provision was originally enacted as subsection 169(2) of the ITAA
1936 and was subsequently renumbered as subsection 168(2) of the ITAA 1936.
The Explanatory Handbook for this provision stated: ‘Sub-clause(2) will permit of
trading stock on hand being brought to account in an assessment for a period of
less than a year, in the same manner as it would be brought to account if the
period were a full year.’
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Miscellaneous assessments

76. Section 169 of the ITAA 1936 authorises the Commissioner to
assess a taxpayer where a liability to pay tax (including a nil liability)
arises under the tax laws.*® The right to assess under section 169 of
the ITAA 1936 is separate and distinct from the ordinary right to
assess under section 166 of the ITAA 1936 and the Commissioner is
not compelled to elect to assess under one provision or the other.*

Consolidated assessments

77. Section 219 of the ITAA 1936 concerning consolidated
assessments has been repealed and replaced by section 169AA of
the ITAA 1936. Section 169AA of the ITAA 1936 facilitates the issuing
of assessments and the collection of income tax where there are
several agents that receive income from the one foreign resident or
absent resident. Essentially, section 169AA of the ITAA 1936 allows
the Commissioner to consolidate the income tax assessments of
different agents if they are for the same foreign resident or an
Australian resident absent from Australia.

Amended assessments

78. An amended assessment is an assessment that has been
amended under section 170 of the ITAA 1936.

79. Under section 173 of the ITAA 1936, except as otherwise
provided, every amended assessment is an assessment for the
purposes of the ITAA 1936. Therefore the right to object against an
assessment under section 175A of the ITAA 1936 includes the right
to object against an amended assessment, subject to the limitations
in section 147V discussed in paragraphs 154 to 171 below.

80. If amended assessments are issued for different income
years, a single objection can be made where the amended
assessments raise common facts and issues.*®

“8 See for example, under sections 126, 132 and 148 of the ITAA 1936 and
sections 295-605 and 345-100 of the ITAA 1997.

49 Cadbury-Fry-Pascall Pty Ltd v. Federal Commissioner of Taxation (1944) 70 CLR
362; (1944) 7 ATD 471 per Latham CJ; Lever Bros Pty Ltd v. Federal
Commissioner of Taxation (1948) 77 CLR 78; (1948) 8 ATD 388, for example per
Williams J.

*% |n McDermott Industries (Aust) Pty Ltd v. FC of T 2003 ATC 4410; (2003)

52 ATR 423 the Federal Court held that in these circumstances a single application
to the Court in respect of the appealable objection decision was competent.
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Relationship of an amended assessment to the original assessment

81. Numerous cases over the years have attempted to explain the
position of an amended assessment in relation to the original
assessment, such as Federal Commissioner of Taxation v. S.
Hoffnung & Co. Ltd. (1928) 42 CLR 39; (1928) 1 ATD 310, Federal
Commissioner of Taxation v. Trautwein (1936) 56 CLR 211; (1936) 4
ATD 92, Deputy Commissioner of Taxation v. Faint [1988] 2 Qd R
494, Federal Commissioner of Taxation v. The Swan Brewery
Company Limited (1991) 30 FCR 553; 91 ATC 4637; (1991) 22 ATR
295, Federal Commissioner of Taxation v. Stokes (1996) 72 FCR
160; (1996) 97 ATC 4001; (1996) 34 ATR 478, and NMRSB Limited &
Ors v. Federal Commissioner of Taxation (1998) 81 FCR 378;

98 ATC 4188; (1998) 38 ATR 308.

82. From the discussions in these cases, it is apparent that an
amended assessment does not cancel, revoke, extinguish or replace
the original assessment. Rather, its role is to alter the original
assessment by amending it in a particular or particulars, with a view
to imposing a fresh liability, or at least, by adjusting the components
or elements that went to determining the taxable income or tax
payable amounts previously notified.

83. It is clear from these authorities that at any given time, there is
only one assessment in operation for a given income year, which
fixes with certainty the taxpayer’s taxable income (or that there is no
taxable income) and the tax payable thereon (or that there is no tax
payable).>®* Thus, an amendment of an existing assessment is not a
new assessment.>

Objections against assessments of other liabilities

84. The right to object against an income tax assessment as
provided for by subsection 175A(1) of the ITAA 1936 has been
extended to assessments of the following liabilities:

o HEC assessment debt in connection with the Higher
Education Contribution Scheme;>

o a compulsory repayment amount in connection with the
Higher Education Loan Program:>® and

%% For the 2013-14 and later income years, the assessment also includes the

ascertainment of the taxpayer’s total of the taxpayer’s tax offset refunds (including
nil amounts).

°1 See Stokes v FC of T 96 ATC 4393; (1996) 32 ATR 500 per Davies J, citing with
approval what Latham CJ said in Cadbury-Fry-Pascall Pty Ltd v. Federal
Commissioner of Taxation (1944) 70 CLR 362; (1944) 7 ATD 471; at CLR 381;
ATD 482.The Full Federal Court in Federal Commissioner of Taxation v. Stokes
(1996) 72 FCR 160; (1996) 97 ATC 4001; (1996) 34 ATR 478 expressed a similar
view.

*2 The term ‘HEC assessment debt' is defined in section 34 of the Higher Education
Funding Act 1988 (HEFA). An HEC assessment debt is assessed under
section 106T of that Act. Section 106V of the HEFA permits the Commissioner to
specify the amount in an income tax notice of assessment issued under
section 174 of the ITAA 1936.
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° an FS assessment debt in connection with the Student
Financial Supplement Scheme.>*

Extending the right to object to these liabilities is achieved by making
Part IV of the ITAA 1936 (in which section 175A of the ITAA 1936 is
located) apply to them as if they were income tax.>®

Distinction between objections and amendment requests

85. There are differences of substance between an objection
against an assessment under section 175A of the ITAA 1936 and an
amendment of an assessment under section 170 of the ITAA 1936.

86. Where taxpayers are within the time limits for amending an
assessment, they may request an amendment to correct a mistake or
omission where there is no dispute about the facts or the law.*
Amendments are generally processed faster. In contrast, an objection
is a formal avenue of dispute resolution that involves full
consideration of the facts and the application of the law to those facts.

87. Law Administration Practice Statement PS LA 2008/19
Request for amendment of income tax assessments provides
direction to tax officers in identifying a request for an amendment and
distinguishing it from an objection.

Who can object

88. Taxpayers who are dissatisfied with an income tax
assessment made in relation to them may object against it in the
manner set out in Part IVC of the TAA: subsection 175A(1) of the
ITAA 1936.

*3 The term ‘compulsory repayment amount’ is defined in subsection 1(1) in Schedule
1 to the Higher Education Support Act 2003 (HESA). A compulsory repayment
amount is assessed under section 154-35 of that Act. Subsection 154-40(1) of the
HESA permits the Commissioner to specify the amount in an income tax notice of
assessment issued under section 174 of the ITAA 1936.

** The term ‘FS assessment debt’ is defined in section 3 of the Student Assistance
Act 1973 (SAA) and in section 19AB of the Social Security Act 1991 (SSA). An FS
assessment debt is assessed under section 12ZM of the SAA or under
section 1061ZZFH of the SSA or under section 15.23 of the Social Security
Student Financial Supplement Scheme 1998 (SFSS). Section 12Z0 of the SAA,
section 1061ZZFI of the SSA and section 15.24 of the SFSS permit the
Commissioner to notify the amount of an FS assessment debt in an income tax
notice of assessment issued under section 174 of the ITAA 1936. The SFSS was
promulgated by the Commonwealth of Australia Special Gazette No. S 306, 26
June 1998.

> HEC assessment debt: subsection 106U(1) of the HEFA; Compulsory
repayment amount: section 154-60 of the HESA; FS assessment debt:
section 12ZN of the SAA, section 1061ZZFG of the SSA and section 15.22 of the
SFSS.

% See items 1 to 4 in the table in subsection 170(1) and subsection 170(3) of the
ITAA 1936 which sets the time limits for amending original and amended
assessments respectively.
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89. Subsection 14ZL (1) states that Part IVC applies if a provision
of an Act (such as subsection 175A(1) of the ITAA 1936) provides
that a ‘person’ who is dissatisfied with an assessment may object
against it in the manner set out in that Part. The term ‘person’ in
subsection 14ZL (1) refers to natural persons, bodies corporate and
bodies politic: Russell v. Federal Commissioner of Taxation [2008]
FCA 343 at [44]; 2008 ATC 20-010 at 8123; see also the definition of
‘person’ in the Acts Interpretation Act 1901 (Cth) (AIA 1901).

90. In McCallum v. Federal Commissioner of Taxation (1997) 75
FCR 458; 97 ATC 4509; (1997) 36 ATR 256 (McCallum), Lehane J
held in effect that the ‘person’ referred to in Part IVC of the TAA is the
taxpayer referred to in section 175A of the ITAA 1936 who is
dissatisfied with an assessment made in relation to that taxpayer.

Meaning of ‘dissatisfied’

91. The term ‘dissatisfied’ refers to a decision by the
Commissioner which is adverse to the taxpayer. In the context of
objections against assessments, a taxpayer ‘dissatisfied’ would seem
to mean a person in receipt of an assessment which leads to the
creation of a debt in favour of the Commonwealth which has an
immediate and direct effect in a legal sense upon the taxpayer: CTC
Resources NL v. Federal Commissioner of Taxation (1994) 48 FCR
397; 94 ATC 4072; (1994) 27 ATR 403 (CTC Resources) per
Gummow J at FCR 405; ATC 4079; ATR 411.%

92. A person is not relevantly ‘dissatisfied’ if their motivation for
objecting against their assessment is merely abstract or hypothetical.
In CTC Resources Gummow J stated,*® in the context of an objection
decision relating to a private ruling, that a ‘mere curiosity or interest in
having a formal ruling by the Commissioner for some collateral
commercial purpose of the applicant is not sufficient to amount to
‘dissatisfaction’ in the relevant sense.*

*" This has been confirmed by Hill J in Corporate Business Centres International Pty
Ltd v. Federal Commissioner of Taxation (2004) 137 FCR 108; 2004 ATC 4430;
(2004) 55 ATR 476 where Hill J further