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Draft Goods and Services Tax Ruling

Goods and Services Tax: importation of goods
into Australia

Preamble

This document is a draft for industry, professional and community
comment. As such, it represents the preliminary, though considered
views of the Australian Taxation Office. This draft may not be relied
on by taxation officers, taxpayers and practitioners. When the final
ruling is officially released it will be a public ruling for the purposes
of section 37 of the Taxation Administration Act 1953 and may be
relied upon by any person to whom it applies.

What this Ruling is about

1 This Ruling is about the operation of the provisionsin the
A New Tax System (Goods and Services Tax) Act 1999 (*GST Act’)
which apply to the importation of goods into Australia.

2. In the Ruling we explain what taxable importations are,
including the meaning of the word ‘import’ and its derivatives for the
purposes of the GST Act. We also explain who isliableto pay GST
on taxable importations and how GST is paid.

3. We also discuss creditable importations including the meaning
of the phrase ‘you import goods’ in paragraph 15-5(a), and who is
entitled to claim input tax credits for creditable importations.

4, Therole of agentsin relation to taxable importations and
creditable importations is discussed, including the GST consequences
of resident agents acting for non-residents.

5. This Ruling also addresses other issues such as taxable
importations without entry for home consumption, what a non-taxable
importation is, the value of taxable importations, including the value
of re-imported goods, how GST can be deferred under the Deferred
GST Scheme, and when input tax credits for creditable importations
are attributed.

6. In addressing these issues the operation of the following
provisions of the GST Act are discussed:

o Section 9-25 - supplies connected with Australia;
o Division 13 - taxable importations;
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. Division 15 - Creditable importations;

. Section 29-15 - Attributing the input tax credits for
your creditable importations,

. Section 33-15 - Payments of amounts of GST on
importations,

. Division 38 — GST-free supplies;

. Division 42 — Non-taxable importations;

. Division 57 — Resident agents acting for non-residents,

o Division 114 — Importations without entry for home
consumption;

. Division 117 - Vauation of re-imported goods.

7. This Ruling only relates to the importation of goods.* It does
not address the importation of services and intangibles covered by
Division 84.

8. All legidative referencesin this Ruling are to the GST Act

unless otherwise stated. References to the Customs Act are to the
Customs Act 1901.

9. In this Ruling, the term ‘agent’ is used to describe an entity
that is appointed to undertake, on behalf of another, the principal, the
entering of imported goods for home consumption (within the
meaning of the Customs Act). The principal is thereby bound by the
legal effects of that transaction. The term agent as used in this Ruling
does not include alicensed Customs Broker, unless specifically stated
to be so included.

Date of effect

10.  Thisdraft Ruling represents the preliminary, though
considered, view of the Australian Taxation Office. This draft may
not be relied on by taxation officers, taxpayers or practitioners. When
thefinal Ruling is officially released, it will explain our view of the
law as it applied from 1 July 2000.

11.  Thefina Ruling will be a public ruling for the purposes of
section 37 of the Taxation Administration Act 1953 (*TAA 1953') and
may be relied upon, after it isissued, by any entity to whom it applies.
Goods and Services Tax Ruling GSTR 1999/1 explains the GST

1 *Goods' defined in subsection 195-1(1) means ‘any form of tangible personal
property’. Therefore, goods does not include intangible things, such as computer
software downloaded over the Internet.
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rulings system and our view of when you can rely on our
interpretation of the law in GST public and private rulings.

12. If the final public ruling conflicts with a previous private
ruling that you have obtained, the public ruling prevails. However, if
you have relied on a private ruling, you are protected in respect of
what you have done up to the date of issue of the final public ruling.
This meansthat if you have underpaid an amount of GST, you are not
liable for the shortfall prior to the later ruling. Similarly, you are not
liable to repay an amount overpaid by the Commissioner as a refund.

Context

13. GST isatax on the consumption of most goods, services and
anything elsein Australia, including things that are imported.> GST is
payable on goods imported into Australia where the importation is a
taxable importation.

14.  Any person can make ataxable importation. Unlike ataxable
supply, there are no requirements of registration and enterprise for a
taxable importation. Thisis because GST isatax on private
consumption and private consumers can import goods themsel ves.

15.  Theentity that makes the taxable importation must pay the
GST that applies.

16.  Theamount of GST is 10% of the value of the taxable
importation. The value of the taxable importation is essentially the
value of the goods plus the cost of bringing those goods to Australia
plus customs duty and wine tax (if any).

17.  GST on ataxable importation is paid to the Australian
Customs Service (‘ Customs’) before goods are released from Customs
control. Alternatively, special deferral regulations may apply to defer
the GST.

18.  Toensurethat GST is effectively borne by end consumers, an
input tax credit for the GST paid on imported goods is available where
goods are imported in carrying on an enterprise, unless the
importation relates to making input taxed supplies or is of a private or
domestic nature.

19.  Theamount of input tax credit is the same as the amount of the
GST paid to Customs on importation (unless the goods are not wholly

2 Explanatory Memorandum relating to the A New Tax System (GST) Bill 1998 at
Chapter 1.
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used in carrying on an enterprise). In effect, theinput tax credit isa
reimbursement of the GST paid on importation.®

20. If aregistered supplier (or asupplier that is required to be
registered) sells or usesimported goods to make other supplies, any
supplies made that are taxable supplies are subject to GST.

Customs and importations

21.  The CustomsAct (‘' Customs Act’) requires imported goods to
be entered for home consumption, warehousing or transhipment. The
‘owner’ of the goods must provide Customs with specific information
in a specified format (the * Customs entry’) and pay import duty to
Customs at the time of entry of the goods for home consumption.

22.  Asdefined in section 4 of the Customs Act, ‘owner’ in respect
of goods includes any person (other than an officer of Customs) being
or holding himself out to be the owner, importer, exporter, consignee,
agent, or person possessed of, or beneficially interested in, or having
any control of, or power of disposition over the goods.

23.  The Customs Act defines ‘owner’ very broadly to ensure that
whichever person is named as owner on the Customs entry is
responsible for payment of duty, retention of records, and other
responsibilities under the Customs Act.

24.  AsCustoms entry provisions can be complex, it is common for
‘owners’ to employ alicensed customs broker to complete the entry
formalities on their behalf. Only customs brokers authorised under
the Customs Act (or employees of the owner of goods) may lodge
Customs entries on behalf of an owner.

25.  Customs entries lodged by customs brokers on behalf of an
owner of goods, are entered in the name of the owner together with
the owner’s ABN (if any) and a declaration that the customs broker
has been authorised by the owner to act on their behalf. The licensed
broker would not normally use his or her own name as ‘owner’ of the
goods. Customs hold the ‘owner’ as the person primarily responsible
for the import entry.

26.  There are certain situations where Customs entries are not
required. The most common are ‘low value importations' — goods
imported through the Post Office that have a value not exceeding
$1,000 and goods consigned other than by post that have a value not
exceeding $250.

% Explanatory Memorandum relating to A New Tax System (GST) Bill 1998 at
Chapter 1.
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Ruling

27.  Youshould refer to the section headed ‘ Explanations’ for a
more detailed examination of the issues covered in this part of the
Ruling.

Taxableimportations

28.  You must pay the GST on any taxable importation that you
make.* 'Y ou make a taxable importation if you enter for home
consumption (within the meaning of the Customs Act), goods
imported into Australia

29.  Goods are typically imported into Australia when they are
brought to Australia to be unloaded here.® ‘Imported’ in this context
has its ordinary meaning.

30. Imported goods are entered for home consumption within the
meaning of the Customs Act, when an ‘owner’, as defined in that
Act’, entersimported goods for home consumption. The imported
goods are entered by lodging an import entry in the name of the
‘owner’.

31 If you, as‘owner’ lodge an import entry in your name, you
enter imported goods for home consumption within the meaning of the
Customs Act and you are liable to pay GST on that importation.

32.  Typicdly, the‘owner’ that enters imported goodsis the legal
owner of the goods, or the importer, exporter, consignee, or other
person with an interest in, or control of the goods. While the ‘ owner’
can lodge the entry for home consumption itself, it is more likely that
alicensed customs broker is engaged to prepare the entry on behalf of
the ‘owner’. In either case, the entry is made in the name of the
‘owner’ and it isthe owner that makes the taxable importation and is
liable for GST. The licensed customs broker does not make the
taxable importation and is not liable for the GST on that taxable
importation.

33.  Thedefinition of ‘owner’ in the Customs Act, also includes an
agent. If an agent enters goods for home consumption under an
authority granted by the principal, the principal, not the agent, makes

* Subsection 7-1(1).

> Section 13-5.

® Not all imported goods are unloaded. For example, vessels that arrive in Australia
under their or own power that are intended to remain here are imported.

"*Owner’ isadefined term in the Customs Act —refer section 4. Itincludes*... any
person (other than an officer of Customs) being or holding himself out to be the
owner, importer, exporter, consignee, agent, or person possessed of, or beneficially
interested in, or having any control of, or power of disposition over the goods'.
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the taxable importation. The principal isliableto pay the GST on an
importation made through an agent.

34.  Thisisconsistent with the general law of agency. The acts of
an agent are the acts of the principal, and the principal is thereby
bound to the legal effects of that transaction. If the agent paysthe
GST on behalf of the principal, the agent seeks reimbursement of the
amount so paid from the principal.

35.  Where an agent enters goods on behalf of a principal, the name
of the agent appears on the entry form (unless the agent engages a
customs broker® and the goods are entered in the name of the
principal). Asthe entity that appears as‘owner’ on the entry formis
ordinarily taken to be the entity that makes the taxable importation
and liable to pay the GST, it isimportant to be able to demonstrate the
existence of an agency relationship where goods are entered in the
name of an agent. Verifying the existence of an agency relationship is
important for both liability and input tax credit purposes.
(Entitlements to input tax credits are discussed at paragraphs 47 to 72
below).

36.  Evidence of the agency relationship should exist in the form of
written instructions and clear authority granted to the agent. We
would also expect that there is an arrangement for reimbursement of
the agent by the principal for GST outlaid by the agent (unless a
non-resident makes a creditable importation through a resident agent,
see paragraphs 68 to 72 below).

37. If an agent engages a customs broker to compl ete the customs
formalities, the customs broker may be able to enter the goodsin the
name of the principal. If thisisthe case, it is clear that liability for
GST on the taxable importation rests with the principal, not the agent.

38. In summary, the entity that makes the taxable importation,
including an entity that makes a taxable importation through an agent,
isliable to pay the GST on that taxable importation.” An agent may
pay the GST on behalf of its principal but it isnot liable to pay the
GST.

39. However, genera law agency principles are overridden in one
specia circumstance. If the entity that makes a taxable importation is
anon-resident and that non-resident makes the taxable importation
through aresident agent, the resident agent is liable to pay the GST on
the taxable importation, not the non-resident principal .*

8 Under the Customs Act a customs broker is able to enter goods in the name of the
principal.

9 Section 13-15.

10 Section 57-5.
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40. A non-resident, as defined in section 195-1, is an individual or
company that is not aresident of Australia for income tax purposes.™
A resident agent, as defined in section 195-1, is an individual or
company agent that is aresident of Australiafor income tax
purposes.’?

41. A non-resident entity makes a taxable importation through an
Australian resident agent, where the non-resident appoints the agent to
make the entry and the resident agent is entered as ‘ owner’ on the
customs entry. Asnoted in paragraph 33, an agent may be ‘owner’.

42. In these circumstances, aresident agent may also include a
licensed customs broker where the broker is appointed to enter the
goods as an ‘owner’, in the capacity of an agent. Thisisto be
contrasted with the common situation where a customs broker merely
facilitates the entry on behalf of an ‘owner’.

43.  Taxable importations are also made in certain circumstances
when goods are not entered for home consumption. These taxable
importations occur when any of the circumstances listed in the table to
section 114-5 occur. Thistableis set out at Appendix A to this
Ruling.

44.  Animportation that would otherwise meet the requirements of
ataxable importation, is not a taxable importation to the extent that it
meets the requirements of a non-taxable importation.* An
importation is a non-taxable importation if it is an importation of a
kind set out in Division 42, This Division issummarised in
Appendix B. Animportation is also a non-taxable importation if, had
it been a supply, it would have been a GST-free or input taxed
supply.®®

45.  Theamount of GST payable on ataxable importation is 10%
of itsvalue.®® The value of ataxable importation is the sum of the
customs value of the goods, the amount paid or payable for the
international transport, insurance for the transport and any customs
duty and wine tax.*’

46.  GST on taxable importations is payable to Customs in the
same manner as customs duty is paid on the goods (or would be paid
if the goods were subject to duty)."® For most importations, this

" The tests applied in establishing the residency status of an individual or a
company are those contained in the definition of ‘resident of Australia found in
subsection 6(1) of the Income Tax Assessment Act 1936 (‘I TAA 1936').

12 See footnote 9 - section 57-5.

13 Section 13-5.

14 Section 195-1, paragraph 13-10 (a) and Division 42.

1> Section 195-1 and paragraph 13-10 (b).

16 Subsection 13-20(1).

7 Subsection 13-20(2).

18 Paragraph 33-15 (1)(a).
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means that the GST is paid to Customs before the goods are rel eased
from Customs control for consumption in Australia. Alternatively, if
the entity that makes the taxable importation is approved to defer
payment of GST, the GST must be paid to the Commissioner on or
before the 21% day after the end of the month that the liability arises.™

Creditable importations

47.  Input tax credits are available for creditable importations.”
An entity makes a creditable importation under Division 15 if that
entity imports goods solely or partly for a creditable purpose, the
importation is a taxable importation, and the entity is registered, or
required to be registered.

48.  Thefirst requirement for a creditable importation is that the
entity imports the goods. For an importation of goods, there can be
only one entity that imports the goods within the meaning of
Division 15, because only one entity can claim the input tax credit.

49.  Theentity that enters goods for home consumption is not
necessarily the entity that imports them. The act of entering goods
with Customs does not equate to importing goods.

50.  Theentity that imports within the meaning of Division 15is
the entity that:

@ causes goods to be brought to Australia to consume by
way of supply, use or other application after
importation; and

(b) completes the customs formalities for the entry of the
goods and is liable to pay the GST on the imported
goods.

51. It is necessary, therefore, to ensure that the entity seeking to
claim the input tax credit both causes the goods to be brought to
Australiato consume and is liable to pay the GST on the taxable
importation. If one entity causes the goods to be brought to Australia
to consume and another entity is liable to pay the GST, neither entity
is entitled to an input tax credit for the GST paid on the importation.
(Thisisdiscussed further in the Explanations section at paragraphs
175 to 186).

52. Theentity that causes goods to be brought to Australiais
identified by looking to the purpose for which the goods are brought
here. The entity whose purpose it is to consume those goods by way

1 Paragraph 33-15 (1)(b).
20 Section 15-15.
2 Section 15-5.
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of supply, use or other application after importation is the entity that
causes the goods to be brought to Australia.

53.  Anentity causes goods to be brought to Australiato consume
where, for example, it:

(1) arranges for goods that it owns to be sent to Australia
so that it can use them in Australia;

(i)  placesan order with aforeign supplier for goods, such
as trading stock, to be sent to Australia; or

(ili)  sendsgoodsto Australiato sell, lease or hire them to
someone in Australia.

54.  Goods are applied when used in a manner consistent with their
design or nature, or for the purpose for which the goods are intended
to be used. For example, an imported racing car is applied by the
entity who, or that, uses the car for racing. An entity that transports
the car to Australia and/or provides storage does not apply itina
manner consistent with its design or the purpose for which it is
intended to be used.

55.  Theimporting entity usually acquires the right to apply goods
by giving consideration commensurate with the value of the goods,
such as when an entity buys, rents or hires goods. Typically, the
entity that imports the goods buys them from an overseas source and
either uses or consumes the goods in Australia, or re-sells them.

56.  Anentity completes the customs formalities and is liable to
pay the GST, where that entity makes the taxable importation by
entering the imported goods for home consumption. An entity either
enters goods personally, engages a customs broker, or appoints an
agent to enter goods on their behalf.

57. In respect of an importation, more than one party may cause
goods to be brought to Australiato consume. One entity may send the
goods to Australiato supply them, and another entity may request or
arrange for the goods to be sent so that it can acquire them to use or
resell. Where thisisthe case, the importing entity is the one that
finalises the importation process by completing the customs
formalities. That is, the entity that enters the goods for home
consumption and is liable to pay the GST.

58.  Theimporting entity can either physically bring goods and
complete the customs formalities itself, or engage other entities to do
these things on its behalf. Entities such as freight forwarders,
international couriers, or other transport providers engaged to arrange
the transportation and/or Customs clearance of those goods do not
import goods. Such entities do not cause the goods to be brought to
Australiato consume by way of supplying, using or otherwise
applying the goods after importation. The purpose of these transport
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entities is to move the goods, and/or facilitate the importation on
behalf of another entity that supplies, consumes or applies the goods.
The purpose for which those goods are brought to Australiais not the
purpose of the transport entity. (Thisis discussed further in the
Explanations section at paragraphs 164 to 171).

59. Imported goods may be under the care, custody and control of
various entities such as alogistics operator or a customs broker.
Unless that entity causes the goods to be brought to Australiato
consume them by way of supplying, using or applying them after
Importation that entity does not import those goods. (Thisis discussed
further in the Explanations section at paragraphs 172 to 173).

60. In certain circumstances taxable importations are made
without entry for home consumption. This occurs where the
circumstances set out in the table in subsection 114-5 are met. In
these cases, the entity that is treated as the importer by the fourth
column of that table is also the entity that imports for the purposes of
Division 15.

61.  Theremaining requirements for making a creditable
importation are that the importing entity has a creditable purpose, the
Importation is a taxable importation, and the importing entity is
registered, or required to be registered.

62.  Anentity imports goods for a creditable purpose if that entity
imports the goods in carrying on its enterprise.?> This means that the
entity intends to apply the goods for the purposes of its enterprise, but
not for making input taxed supplies, nor for private or domestic
purposes.”

63.  Taxableimportations are discussed above. For input tax credit
purposes, the importing entity isonly entitled to an input tax credit
whereit isliable for, and paysthe GST.

64. Anentity entitled to an input tax credit for a creditable
importation attributes the input tax credit to the tax period in which it
pays the GST.** However, if the entity is eligible to defer payments of
GST, the input tax credit is attributable to the tax period in which the
liability for the GST arises.”®

65. In three special cases an input tax credit for a creditable
importation is alowed to an entity that does not import the goods
within the meaning of Division 15.

22 Section 15-10(1).

%3 See paragraph 40 of Goods and Services Tax Ruling: GSTR 2000/15 Determining
the extent of creditable purpose for claiming input tax credits and for making
adjustments for changesin extent of creditable purpose.

2 Subsection 29-15(1).

% Subsection 29-15(2).
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66. Firstly, an entity that enters for home consumption goods that
have been imported and warehoused by another party, is treated under
section 114-25 as having imported the goods for the purposes of
Division 15. If this entity has a creditable purpose and is registered,
or required to be registered, an input tax credit is allowed.

67.  Secondly, acompany may be entitled to an input tax credit
under Division 60, where goods are imported by a member, officer or
employee of the company, before the company comes into existence.

68. Finally, the Australian resident agent of a non-resident
principal is entitled, under Division 57, to the input tax credits for
creditable importations made by the non-resident through that agent.

69.  The non-resident entity must make a creditable importation.
That is, the non-resident must import the goods into Australiafor a
creditable purpose, the importation must be a taxable importation and
the non-resident must be registered, or required to be registered.

70. A creditable importation is made through the resident agent
where the resident agent has the authority to clear the goods through
Customs on behalf of the non-resident, and the resident agent is
entered as ‘owner’ on the entry for home consumption. A resident
agent includes alicensed customs broker where the broker is
appointed to enter the goods as an ‘owner’, in the capacity of an agent.

71. A resident agent is not entitled to an input tax credit under
section 57-10, simply because it isliable to pay the GST under section
57-5. A credit entitlement exists only if the non-resident makes a
creditable importation.

72. If a creditable importation is made through a resident agent,
the agent needs to be able to demonstrate that there is an agency
relationship, and that the requirements for a creditable importation are
met.

Other |ssues
Section 9-25

73.  Thesupply of goodsis ataxable supply if the requirements of
section 9-5 are met, including the requirement that the supply is
connected with Australia

74. For supplies of goodsto Australia, paragraph 9-25(3)(a)
provides that a supply is connected with Australiaif the supplier
imports the goods. A supplier imports goods where the supplier
causes the goods to be brought to Australiato consume by way of
supplying and completes the customs formalities.
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75.  Thisisthe case where a supplier enters the goods for home
consumption,?® warehousing or transhipment. However, a supplier
does not import goods where the customs formalities for the
importation of the goods are required to be completed by the
acquirer.”’

76.  Where a supplier imports goods, there may be both a taxable
supply and a taxable importation as a result of a single commercial
transaction.”

Other provisions

77.  The operation of the provisions relating to the following other
Issues are discussed in the * Explanations' part of this Ruling:

. importations without entry for home consumption
(Division 114);

o non-taxable importations (section 13-10, Division 42);

. calculation of the value of ataxable importation,

including where the imported goods have previously
been exported from Australia (section 13-20, Division
117);

. deferral of payments of GST on taxable importations
(section 33-15); and

. attributing input tax credits for creditable importations
(section 29-15).

Explanations

GST on importations

78.  To complement the collection of GST on taxable supplies of
goodsin Australia, the GST Act also provides for the collection of
GST on goods brought from overseas by way of taxable importations.
Input tax credits are provided for creditable acquisitions,® and, the
GST Act likewise provides for input tax credits on creditable
importations.

% For example, Delivered Duty Paid (‘ DDP’) as per ICC Incoterms 2000.

%" For example, the goods are sold on free on board (‘ FOB’) or cost, insurance and
freight (' CIF) terms, as per ICC Incoterms 2000.

%8 See GSTR 2000/31 * Supplies connected with Australia’ at paragraphs 152 to 162.

* Section 11-5.
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79. Division 13 defines taxable importations, stateswho isliable
for the GST, and describes how to work out the amount of GST

payable.

80. Division 15 defines creditable importations, stateswho is
entitled to input tax credits and describes how to work out the input
tax credits.

Taxableimportations

8l.  GST ispayableon al taxable importations of goods into
Australia. GST applies even where the taxable importation is made by
an entity that is not registered, or required to be registered.* This
ensures that goods for consumption in Australia are taxed irrespective
of whether the goods are acquired domestically or imported.

82. Taxable importations, referred to in Division 13, occur when:
@ goods are imported; and

(b) entered for home consumption (within the meaning of
the Customs Act).**

83. In addition, Division 114 sets out certain circumstances where
imported goods are not required to be entered for home consumption,
but are deemed to be taxable importations.** Division 114 is
discussed at paragraphs 246 to 250 under ‘ Other Issues'.

I mported goods

84.  Thefirst requirement for ataxable importation is that ‘ goods
areimported’. Theword ‘import’ and its derivatives are used in
severa sections of the GST Act. For example, paragraph 9-25(3)(a)
the ‘supplier... imports', paragraph 13-5(1)(a) ‘ goods are imported’,
subsection 33-15(1) ‘ paid by the importer’, and paragraph 15-5(a)
‘you import goods'.

85. Theword ‘import’ is defined in section 195-1 to mean ‘import
goods into Australia’ .3 The definition includes the word ‘import’

* The note to section 13-5 states ‘ There is no registration requirement for taxable
importations, and the importer need not be carrying on an enterprise.’

3 Subsection 13-5(1).

2 Subsection 114-5(1).

B Australia’ takes its meaning from the definition of section 195-1 of the GST Act.
Australiaincludes al land territory (except external territories), the coastal seaand
the installations described in section 5C of the Customs Act. Area A of the Zone
of Cooperation in the Timor Gap is not part of Australia. Goods sent from the
external territories or from Area A with the intention of being landed in Australia
areimported into Australia. Goods sent to those places from foreign countries are
not imported into Australia
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and, therefore, does not ascribe a particular or specia meaning to the
word inthe GST Act. Rather, it confirms that the word ‘import’
means import into Australia rather than import to another country.

86.  Theordinary meaning of import, in relation to goods, isto
bring goods, or cause them to be brought, into Australia from abroad.
This meaning applies, in relation to goods, to the word import and its
derivatives when used in the GST Act unless the context of its use
indicates a contrary intention (see for example paragraph 112 below).

87.  Theword import has been given its ordinary meaning in
numerous cases dealing with the Customs Act.

88.  InThe Queenv. Bull [1974] 131 CLR 203; (1974) 3ALR 171;
(1974) 48 ALJR 232 Gibbs Jsaid at CLR 254:*

No definition of ‘import’ or of any derivative of theword is
contained in the [Customs] Act . Itsordinary meaning is‘To bring
in, or cause to be brought in (goods or merchandise) from aforeign
country, in international commerce’ (Oxford English Dictionary).

89.  However bringing goods, or causing goods to be brought, into
Australia also requires, in the context of Division 13, the intention of
unloading themin Australia. A liability for GST on an importation of
goods can only ariseif the goods are to be unloaded in Australia. |If
the goods are in transit to another country, GST is not payable.

90. Theintention to unload the goodsin Australiais also
consistent with the ordinary usage of the word imported. For
example, goods that are en route to New Zealand from the United
Kingdom are not imported into Australia when the ship putsinto an
Australian port, where there is no intention that those goods be
unloaded.

91.  Therefore, goods are imported into Australia for the purposes
of paragraph 13-5(1)(a) when they are brought into Australiawith the
intention of their being unloaded in Australia.

92.  Thisisconsistent with the meaning of ‘imported’ that has been
applied by the judiciary in anumber of Customs cases.

93.  InWilson v. Chambers (1926) 38 CLR 131*, |saacs J stated
that:

‘Imported goods' in s.68 means goods which in fact are brought
from abroad into Australian territory and in respect of which the
carriageis ended or its continuity isin some way in fact broken. The
underlying concept appears to me to be as follows: where within our
territory, some act takes place with regard to goods arriving from
abroad, whether in fact they are or are not dutiable or prohibited,
which in the absence of some new or further arrangement for

3 (1974) 3ALR 171 at 210; (1974) 48 ALJR 232 at 252.
% (1926) 32 ALR 274.
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carrying them away would make their place of arrival their
destination and would therefore result in the goods remaining in
Australia, then they are ‘imported goods .

94.  TheHigh Court of Australia also commented on the meaning
of import in The Queen v Bull.* Barwick CJ stated at CLR 212%":

... importation of goods, in my opinion, according to the natural
meaning of the word, involves landing them, or bringing them
within a port for the purpose of landing them in the country or place
in relation to which importation is regul ated.

Example 1 — Goods brought to Australia but only some imported

95.  Acargo ship arrivesin Australia with the intention of
discharging goods at the Port of Melbourne and sailing on to
Auckland to discharge the remainder. When the ship arrives at the
Port of Melbourne the goods intended for discharge, are imported
into Australia. The goods that remain on board the ship, for carriage
to a destination outside Australia, are not imported into Australia,
despite having entered Australian territory.

Goods entered for home consumption

96.  The second requirement for ataxable importation is that goods
are entered for home consumption. An entry for home consumption is
the specified format in which Customs require information to be
provided in respect of imported goods. When it is processed and
approved it allows the goods to be removed from Customs control for
consumption in Australia. Imported goods can be entered for home
consumption, entered for warehousing or entered for transhipment.

97.  Theidentity of the entity importing goods into Australiais not
relevant for the purposes of establishing who makes a taxable
importation.

98.  Theentity that enters goods for home consumption is the entity
that makes the taxable importation. Typically, thisisthe importing
entity, though in some cases it may be another entity. Under the
Customs Act an entry for home consumption must be made by or on
behalf* of the ‘owner’ of the goods concerned.®

% (1974) 131 CLR 203; (1974) 3 ALR 171; (1974) 48 ALJR 232.

%7 (1974) 3ALR 171 at 176; (1974) 48 ALJR 232 at 235.

% An entry for home consumption can be made by a Customs broker on behalf of
the ‘owner’ - section 183 of the Customs Act.

¥ Subsections 71A(2) and 71A(3) of the Customs Act.
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99. The'owner’ of the goods for Customs purposesis not
restricted to the legal owner. Section 4 of the Customs Act provides
that the ‘owner’ can be:

... any person (other than an officer of Customs) being or holding
himself out to be the owner, importer, exporter, consignee, agent, or
person possessed of, or beneficially interested in, or having any
control of, or power of disposition over the goods.

100. Thewide meaning of ‘owner’ ensures that customs duty (and
GST) can be collected on imported goods from the entity that enters
the goods for home consumption, regardless of who imported the
goods. The ‘owner’ isheld responsible by Customs for the
information contained in the import entry. The goods may not be
released from Customs control for consumption in Australia until the
GST has been paid.

101. GST isnot payable on imported goods entered for
warehousing or transhipment. Nor is GST payable on goods entered
for home consumption where the circumstances of the importation
satisfy the requirements of the non-taxable importation provisions.**
Also, in special circumstances, where the imported goods meet the
requirements of atemporary import within the meaning of the
Customs Act, GST is not payableif the goods are exported within a
specified time period. Non-taxable importations are discussed at
paragraphs 251 to 263 under ‘ Other Issues. A non-taxable
importation is not ataxable importation. Temporary importations are
discussed at paragraphs 265 to 268.

102.  Section 13-15 states that the entity making ataxable
importation must pay the GST. Asdiscussed above, thisis the entity
that enters goods for home consumption. There is no requirement to
be registered or carrying on an enterprise.

103. Commonly, the entity that enters goods for home consumption
by holding itself out on the entry to be ‘owner’ isthe legal owner of
the goods. This entity normally engages alicensed Customs broker to
prepare the entry on its behalf.

104. Othersthat may enter imported goods include the importer,
exporter, consignee or other person with an interest in, or control of
the goods. Again, this entity normally enters the goods by engaging a
licensed customs broker to prepare the entry on its behalf. In either
case, it isthe ‘owner’ who, or that, makes the taxable importation, not
the Customs broker.

105. According to the definition of ‘owner’ in the Customs Act, the
‘owner’ in respect of goods may also be an agent. If an agentis

“0 Subsection 33-15(2).
4l Section 13-10 and Division 42.
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authorised to undertake entry of the imported goods on behalf of a
principal (thereby binding the principal to the legal effects of that
transaction) the principal is the entity that makes the taxable
importation, not the agent. Section 13-15 does not override the
common law principle of agency, whereby the acts of an agent are
effectively the acts of the principal. Again, where an agent enters
goods, it commonly engages a broker to prepare the entry.

106. Inrespect of entries through agents, it isimportant to note that
the entity that appears as ‘owner’ is ordinarily taken to be the entity
that makes the taxable importation in itsown right. Therefore, if this
entity is not in fact making the taxable importation because it is
simply making the entry as an agent, the entity needs to be able to
demonstrate the existence of an agency relationship. Otherwise, the
agent is considered to be making the taxable importation, and is,
therefore, personally liable for the GST.

107. Itisaso important for input tax credit purposes, for the
principal to be able to demonstrate that it made the taxable
importation through an agent. Thisis because the principal isonly
entitled to an input tax credit whereit isliable for, and paysthe GST.

108. Paragraphs 215 to 240 further explain the role of agentsand in
particular the special rules that apply to resident agents acting for
non-residents.

109. The amount of GST payable on ataxable importation is 10%
of the value of the taxable importation.”? The value of the taxable
importation is essentially the value of the goods plus the cost of
bringing those goods to Australia plus the customs duty (if any) and
winetax. Thisisexplained further in paragraphs 269 to 295 under
‘Other Issues'.

Payment of GST on taxable importations

110. Subsection 33-15(1) explains how and when the liability for
GST on taxable importations is paid.

111. GST on taxable importations is paid by the ‘importer’ to
Customs at the same time, at the same place, and in the same manner
as customs duty is payable on the goods (or would be payable if the
goods were subject to customs duty).

112. ‘Importer’ inthis context does not mean the entity that actually
brings the goods, or causes them to be brought, into Australia. The
liability for GST falls on the entity that makes the taxable importation.
Importer, in this context, therefore, simply means the entity that is
liable to pay the GST on the taxable importation. That entity is

42 Section 13-20.
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typically the same entity that brings the goods, or causes the goods to
be brought, into Australia.

113.  Animporter with a GST liability may pay the amount
personally or arrange for another party, such as, a customs broker or
an agent, to pay the amount on its behalf. Alternatively, some
importers can defer GST on taxable importations and account for it
directly to the Australian Taxation Office (ATQO’). For approval to
defer GST, the importer must satisfy the eligibility requirements for
the deferral scheme as set out in the regulations.*”®

114.  Whilethe entity that actually imports the goods usually enters
them for home consumption and pays any GST, in some cases, goods
that one party imports may be entered for home consumption by
another party. The fact that an entity enters goods for home
consumption does not necessarily mean that it is that entity that
imports the goods into Australia. Completing the customs formalities
Isjust one part of the importation process. Identifying the entity that
imports goods determines which entity may have the entitlement to
input tax credits. Thisis discussed in the following paragraphs.

Creditable importations

115. Entitiesthat are registered, or required to be registered, may be
entitled to input tax credits for GST paid on taxable importations. An
entity is entitled to an input tax credit for any creditable importations
that it makes.**

116. Allowing input tax credits reimburses GST to entities that
acquire or import things to consume or apply in carrying on their
enterprises. Where an entity (that is registered, or required to be
registered) acquires something by way of ataxable supply, itis
entitled to an input tax credit for the GST included in the price paid
whereit isacreditable acquisition. Similarly, if an entity acquires
goods by way of importation, it is entitled to an input tax credit for the
GST paid to Customs (or accounted for to the ATO if GST is
deferred) if the importation is a creditable importation. This ensures
that GST is borne by end consumers.

117.  Under section 15-5 there are three requirements that must be
satisfied for an importation to be a creditable importation. The section
states:

Y ou make a creditable importation if:

“3 Regulation 33-15.03. The deferral scheme s discussed further at paragraphs
296 to 300 under ‘ Other Issues'.
* Section 15-15.
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@ you import goods solely or partly for a creditable
purpose; and

(b)  theimportation is ataxable importation; and
(© you are registered, or required to be registered’.

118. Paragraph 15-5(a) requires that the entity claiming the input
tax credit be the entity that imports the goods and has a creditable
purpose for the importation. The meaning of creditable purposeis
discussed in GSTR 2000/15.* Goods are imported for a creditable
purpose when they are imported for the purposes of an enterprise, not
for some other purpose such as private use.*® The meaning of ‘you
import goods' is discussed fully at paragraphs 123 to 156 below. It
means that you cause goods to be brought to Australia to consume and
that you complete the customs formalities for the entry of the goods,
making you liable to pay GST on the imported goods.

119. Paragraph 15-5(b) requires that the importation be ataxable
importation. That is, the imported goods referred to in

paragraph 15-5(a) must be subject to GST. If theimportationisa
non-taxable importation there is no input tax credit because no GST is
payable. The paragraph 15-5(b) requirement cannot be met until the
customs formalities are complete, as these determine whether or not
the importation is a taxable importation. For example, imported
food*’ entered for home consumption or any goods entered for
warehousing are not taxable importations.

120. Thisisthe same as the approach taken in respect of goods
acquired in Australiawhere the supply of goodsis not ataxable
supply. No input tax credit is available, asno GST is paid. Where an
acquisition or importation is solely for a creditable purpose the
amount of the input tax credit is the same as the amount of the GST
that isincluded in the purchase price of the acquisition, or paid to
Customs on the importation. In effect, the input tax creditisa
reimbursement of the GST paid on the acquisition or importation.®®

121. For acreditable importation, paragraph 15-5(c) requires that
the entity that imports the goods is registered,* or required to be
registered.™

> GSTR 2000/15: Determining the extent of creditable purpose for claiming input
tax credits and for making adjustments for changes in extent of creditable purpose.

“6 See paragraph 40 of GSTR 2000/15.

" The importation of ‘food’ within the meaning of Subdivision 38-A is not a taxable
importation because of the operation of paragraph 13-10(1)(b).

“8 Explanatory Memorandum relating to the A New Tax System (GST) Bill 1998 at
Chapter 1.

*9 Section 23-10.

% Section 23-5.
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122. Insummary, to make a creditable importation an entity must
be registered, or required to be registered, and must have imported
goods for the purposes of its enterprise, in respect of which customs
formalities have been completed and GST paid.

Meaning of ‘you import goods

123.  Section 15-15 provides that ‘you are entitled to the input tax
credit for any creditable importation that you make' (italics added).
Thefirst part of paragraph 15-5(a) states that an entity makes a
creditable importation if ‘you import goods' (italics added). To
determine who is entitled to input tax credits for a creditable
importation, it is necessary to identify the ‘you’. That is, the entity
that imports the goods.

124.  Consistent with the ordinary meaning of import, ‘you import’
goods means you bring goods, or cause them to be brought, into
Australia.

125.  You bring goodsinto Australia by physically carrying or
transporting the goods yourself. Y ou cause goods to be brought to
Australia by engaging another party such as afreight forwarder,
international courier, or other transport provider, to bring those goods
on your behalf. Alternatively, you may cause goods to be brought into
Australia by ssmply requesting a foreign supplier to dispatch them to
Australia.

126. Where you bring goods, you may also cause the goods to be
brought into Australia. However, where you physically bring goods at
the request or engagement of another, you do not cause those goods to
be brought into Australia. For example, where afreight forwarder is
engaged to bring goods to Australia on behalf of another, the freight
forwarder does not cause those goods to be brought to Australia.

127.  Whilethere can be a number of entitiesinvolved in bringing
goods or causing them to be brought into Australia, Division 15
clearly intends to identify one party only as the entity that imports.
Thisis because the Division contemplates only one entity having an
entitlement to an input tax credit.

128. Paragraph 15-5(a) contemplates that the goods are imported
for aparticular purpose, that is, a creditable purpose. Thus‘you
import’” connotes that you have a purpose in importing the goods into
Australia.

129. Itisnoted that in He Kaw Teh v. R*!, Dawson Jreferred to the
purpose of importation in considering an alleged offence relating to

51 (1985) 157 CLR 523; (1985) 60 ALR 449; (1985) 59 ALJR 620;
(1985) 15 A Crim R 203.



Draft Goods and Services Tax Ruling

GSTR 2002/D11

FOI status. draft only - for comment Page 21 of 67

prohibited imports. Whilst the other judges relied on other reasons,
Dawson J acknowledged purpose as an intrinsic element of
importation. He said at CLR 596:>

... importation connotes a commercia purpose, or at least an
intention to use or consume the goods... it is not possible as a matter
of language to speak of importation without introducing some
element of purpose or intention.

130. GST ispaid on imported goods that are entered for home
consumption. Division 15 seeksto identify the entity that is entitled
to an input tax credit on goods that it has imported for ‘ consumption’
in Australia. Thus, in the context of Division 15, you import connotes
that you have a purpose of consuming, or at least an intention to
consume, imported goods by way of supplying, using or otherwise
applying those goods after importation.

131. The entity that consumes, or has the right to consume, the
goods after importation is the entity that causes the goods to be
brought to Australia.

132. It followsthat the ‘you’ in ‘you import goods' in

paragraph 15-5(a), refers to the entity that causes the goods to be
brought to Australia. Thisisthe entity whose purpose the goods are to
serve after importation.

133. ldentifying the importing entity in thisway isin keeping with
the scheme of the GST Act asawhole.

134. Division 11 looks at the application of goods after domestic
supply by the entity that acquires them. Where the application of the
goods, which could include a further supply, isin the course of
carrying on an enterprise, an input tax credit is allowed.

135. Division 129, which operates in respect of creditable
acquisitions and creditable importations, tests the intended application
of athing acquired or imported against the actual application of the
thing. The Division provides for an adjustment if the actual
application differs from the intended application. The operation of
this provision in relation to importations is only meaningful if the
entity that imports and makes the initial creditable importation is the
entity that is able to apply the goods.

136. Inthisregard, section 129-55 defines ‘apply,” inrelationto a
thing acquired or imported, to include:

@ supply the thing; and
(b) consume, dispose of or destroy the thing; and

%260 ALR 449 at 502; (1985) 59 ALJR 620 at 651; (1985) 15 A Crim R 203 at 256.
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(© allow another entity to consume, dispose of or destroy
the thing.

137. To make an adjustment for a change in creditable purpose, an
entity must import goods and then apply them in a manner or to an
extent that differs fromitsintention. That entity must have had the
intention and the right to apply the goods within the meaning of
‘apply’ in section 129-55.

138.  Often the entity which causes the goods to be brought to
Australiaisthe legal owner of the goods, but it may also be an entity
with alesser interest in the goods, such asalessee. The critical factor
is that the importing entity is the entity that consumes the goods by
way of supplying, using or otherwise applying those goods (or has the
right to supply, use, or apply those goods) after their arrival in
Australia.

139. Anapplication of goods is a use of the goods in a manner
consistent with their design (or nature) or the purpose for which they
are intended to be, or are capable of being used. For example, driving
acar isan application or use of the car consistent with itsdesign. To
read a book is to apply the book to its intended use. Racing, breeding
or showing athoroughbred horse is an application of the horse
consistent with its nature.

140. An entity hasthe right to apply goods for use when, for
example, the entity that has manufactured, purchased, |eased, hired or
acquired the goods under licence. Theright to use goodsis usualy
acquired for consideration commensurate with the goods' value.

141. Where goods are imported in the course of being sold, or
otherwise supplied, both the supplier and the acquirer can be said to
have caused the goods to be brought to Australia. The supplier brings
the goods for the purpose of supplying them, and the acquirer brings
the goods to consume or apply, after importation.

142.  This circumstance demonstrates that while causing the goods
to be brought to Australiato consume them is a key indicator of the
entity that imports goods, it cannot be the sole factor in determining
the entity that imports within the meaning of paragraph 15-5(a).

143. Importation, in the context of Division 15, is not only about
landing the goods in Australiafor a particular use, but completing the
customs formalities which may result in ataxable importation. All
goods imported into Australia must be dealt with in accordance with
the Customs Act. Thisisanintrinsic part of the importation process.
customs formalities include entering goods for home consumption, for



Draft Goods and Services Tax Ruling

GSTR 2002/D11

FOI status. draft only - for comment Page 23 of 67

warehousing or for transhipment.>® Goods cannot be consumed in
Australia until the customs formalities are complete.

144. Paragraph 15-5(b) specifically requires that the ‘importation’
referred to in paragraph 15-5(a) is a taxable importation. Whether an
importation is ataxable importation or a non-taxable importation can
only be determined by the customs formalities. Therefore, ‘the
importation’ in paragraph 15-5(b) is referring to the entire importation
process, which is the same process referred to by ‘you import goods
in paragraph 15-5(a).

145.  Inthe context of certain provisions of the Customs Act,
Barwick CJin Forbesv. Traders Finance Corporation Ltd (1970) 126
CLR 429>* acknowledged at CLR 432 that

... 'importation’ extends to both sides of the actual act of importing
goodsinto the country. The importation does not cease at the
moment of the import.

Thus, if the context of the word requiresit, ‘importation’ can
encompass customs formalities.

146. The GST taxing structure for imports also recognises that
customs formalities form part of the importation process. The taxing
point occurs when goods are entered for home consumption or are
subject to other customs formalities provided for in

subsection 114-5(1).%°

147. Hence, we consider that the words ‘you import goods must be
read to include not only causing the goods to be brought to Australia
for the purpose of consuming those goods but also completing the
customs formalities.

Example 2 — Supply by non-resident, acquisition by resident
manufacturer

148. A non-resident supplier causes goods to be brought to
Australia for the purpose of filling an order and completing a saleto
an Australian manufacturer. The manufacturer also causes the raw
materialsto be brought to Australia to use in itsfactory. In this case,
causing the goods to be brought into Australia does not of itself
identify the entity that imports the goods. The entity that imports the
goods in these circumstances, is the entity that also completes the
customs formalities and pays the GST, thus completing the

%3 Section 68 of the Customs Act.

*11972] ALR 653; (1971) 45 ALJR 668.

% (1971) 45 ALJR 668 at 668.

% Subsection 114-5(1) is about importations without an entry for home consumption
(refer to Appendix A).
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importation. If the parties agree for the purchaser to be responsible
for the customs formalities, such as by a contract on FOB or CIF
terms,”’ the purchaser is the entity that imports.

149. If theimporting entity applies the goodsin carrying on its
enterprise, an i