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Draft Goods and Services Tax Ruling

Goods and services tax: the scope of
subsection 38-190(3) and its application to
supplies of things (other than goods or real
property) made to non-residents that are
GST-free under item 2 of the table in
subsection 38-190(1) of the A New Tax System
(Goods and Services Tax) Act 1999

Preamble

This document is a draft for industry and professional comment. As
such, it represents the preliminary, though considered, views of the
Australian Taxation Office. This draft may not be relied on by
taxpayers and practitioners, as it is not a ruling or advice in terms of
section 37 of the Taxation Administration Act 1953. When officially
released it will be a public ruling for the purposes of section 37 and
may be relied upon by any entity to which it applies.

What this Ruling is about

1. This Ruling is about the operation of subsection 38-190(3) of
the 4 New Tax System (Goods and Services Tax) Act 1999 (the ‘GST
Act’). That subsection operates to negate, in certain circumstances,
the GST-free status that would otherwise apply to a supply of a thing
covered by item 2 of the table in subsection 38-190(1). Under item 2
certain supplies of things (other than goods or real property) made to
non-residents are GST-free.

2. In examining the operation of subsection 38-190(3), the Ruling
addresses the meaning and scope of each of the following paragraphs
of that subsection:

(a) a supply under an agreement entered into, whether
directly or indirectly, with a non-resident; and

(b) the supply is provided, or the agreement requires it to
be provided, to another entity in Australia.

3. In particular, the Ruling explores the meaning of ‘provided’
and ‘another entity’ and looks at when a supply is provided to another
entity in Australia. The Ruling does not otherwise address the
operation of the provisions of section 38-190.
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4. Unless otherwise stated, all legislative references in this
Ruling are to the GST Act and all references to an item number are to
an item in the table in subsection 38-190(1).

Date of effect

5. This draft Ruling represents the preliminary, though
considered, view of the Australian Taxation Office. This draft may
not be relied on by taxpayers or practitioners. When the final Ruling is
officially released, it will explain our view of the law as it applies
from 1 July 2000.

6. The final Ruling will be a public ruling for the purposes of
section 37 of the Taxation Administration Act 1953 (TAA 1953) and
may be relied upon, after it is issued, by any entity to which it applies.
Goods and Services Tax Ruling GSTR 1999/1 explains the GST
rulings system and our view of when you can rely on our
interpretation of the law in GST public and private rulings.

7. If the final public ruling conflicts with a previous private
ruling that you have obtained, the public ruling prevails. However, if
you have relied on a private ruling, you are protected in respect of
what you have done up to the date of issue of the final public ruling.
This means that if you have underpaid an amount of GST, you are not
liable for the shortfall prior to the later ruling. Similarly, you are not
liable to repay an amount overpaid by the Commissioner as a refund.

Legislative context

8. Under section 9-5 of the GST Act a supply is not a taxable
supply to the extent that it is GST-free or input taxed.

0. A supply is GST-free if it is GST-free under Division 38 of the
GST Act or under a provision of another Act.!

10.  Subdivision 38-E sets out when exports of goods and other
supplies for consumption outside Australia are GST-free. The
Subdivision comprises:

. section 38-185 — exports of goods;’

! Paragraph 9-30(1)(a).

? The operation of this section is addressed in GSTR 2002/6 Goods and services tax:
Exports of goods, items 1 to 4 of the table in subsection 38-185(1) of the 4 New
Tax System (Goods and Services Tax) Act 1999; GSTR 2003/2 Goods and services
tax: supplies of goods and services in the repair, renovation, modification or
treatment of goods from outside Australia whose destination is outside Australia;
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. section 38-187 — lease or hire of goods for use outside
Australia;
. section 38-188 — tooling used by non-residents to

manufacture goods for export; and

. section 38-190 — supplies of things, other than goods or
real property, for consumption outside Australia.

1. Subsection 38-190(1) comprises five items which set out
supplies of things other than goods or real property that are GST-free.
If the requirements of one of those items are met, the supply is
GST-free, provided subsections 38-190(2) or (3) do not operate to
negate that GST-free status.

12.  Under subsection 38-190(2) a supply covered by any of items
1 to 5 in the table in subsection 38-190(1) is not GST-free if it is the
supply of a right or option to acquire something the supply of which
would be connected with Australia and would not be GST-free.”

13. Without limiting subsection 38-190(2), subsection 38-190(3)
provides that a supply covered by item 2* in that table is not GST-free
if it is a supply under an agreement entered into, whether directly or
indirectly, with a non-resident and the supply is provided, or the
agreement requires it to be provided, to another entity in Australia.

14. Subsection 38-190(2) applies to negate the GST-free status
afforded by any of items 1 to 5. By contrast, subsection 38-190(3)
only applies to negate the GST-free status afforded by item 2.

Ruling

15. A supply of a thing (other than goods or real property) made to
a non-resident is GST-free under item 2 if the non-resident is not in
Australia when the thing supplied is done and the other requirements
of that item are met.

GSTR 2003/4 Goods and services tax: stores and spare parts for international
flights and voyages.

? Refer GSTR 2003/8 Goods and services tax: supply of rights for use outside
Australia — subsection 38-190(1), item 4, paragraph (a) and subsection 38-190(2).

* Refer Draft Ruling GSTR 2003/D9 Goods and services tax: in the application of
items 2, 3 and paragraph (b) of item 4 in the table in subsection 38-190(1) of the
A New Tax System (Goods and Services Tax) Act 1999, when is a non-resident ‘not
in Australia when the thing supplied is done’ for the purposes of item 2 of the table
in subsection 38-190(1) of the A New Tax System (Goods and Services Tax) Act
1999? Also GSTR 2003/7 Goods and services tax: what do the expressions
‘directly connected with goods or real property’ and ‘a supply of work physically
performed on goods’ mean for the purposes of subsection 38-190(1) of the 4 New
Tax System (Goods and Services Tax) Act 1999?
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16.  However, if the supply that is GST-free under item 2

(“the item 2 supply’) is made under an agreement entered into, directly
or indirectly, with a non-resident and that supply is provided to
another entity in Australia or the agreement requires that it be so
provided, subsection 38-190(3) operates to negate the GST-free status
of that supply.

The preconditions for the operation of subsection 38-190(3)
There is a supply to which item 2 applies

17.  Where a supply satisfies the requirements of item 2 and is,
therefore, GST-free, that supply is a supply to which item 2 applies.

That supply is made under an agreement entered into, directly or
indirectly, with a non-resident

18. That supply refers to the item 2 supply. The item 2 supply
must be made under an agreement entered into, directly or indirectly,
with a non-resident.

19. The agreement is entered into directly with a non-resident
where the parties to the agreement are the non-resident and the
supplier.

20. In the context of subsection 38-190(3), we consider that
entering into an agreement indirectly with a non-resident occurs where
an entity such as a nominee, agent, trustee or the like enters into the
agreement on behalf of the supplier or the non-resident. For example,
a supplier may enter into an agreement with an agent, or
representative, or associate of the non-resident acting on behalf of the
non-resident. (Other examples are provided at paragraph 73 of the
Explanation section of this Ruling).

That supply is provided to another entity in Australia or the
agreement requires that it be so provided

21.  That supply again refers to the item 2 supply. The issue is
whether the item 2 supply is provided (or is required to be provided)
to another entity in Australia.

22. The term ‘provided’ is used in subsection 38-190(3) to
differentiate from the term ‘made’ in item 2. The word provided
focuses on the doing of the thing to be supplied and the flow of the
actual services or thing required to be supplied under the contractual
arrangements. In contrast, the word made identifies the contractual
flow of the thing supplied — from the supplier to the non-resident.
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23.  If, when the supplier does the thing to be supplied, the flow of
the actual services or thing required to be supplied under the
agreement with a non-resident is to another entity located in Australia,
in contrast to the contractual flow which is to the non-resident located
outside Australia, subsection 38-190(3) applies to the item 2 supply.

24, The rationale that underpins subsection 38-190(3) is that the
location of a non-resident entity that has contracted for the item 2
supply is not always the most appropriate basis for determining the
place of consumption of the supply. If the actual services or thing that
is required to be supplied under a contract with a non-resident (who is
not in Australia when the thing supplied is done) is, in fact, provided
to another entity that is in Australia, the place of consumption is more
appropriately treated as Australia.

25. ‘Another entity’ is an entity as defined in subsection 184-1(1)
other than the non-resident entity to which the supply is made. The
term entity includes individuals, companies, partnerships and trusts.

26. Employees are individuals and, therefore, entities within the
meaning of entity. A supply may be made to a non-resident employer
and provided to an employee, another entity, in Australia (see
paragraphs 44 to 47 below).

27. Agents are typically individuals or companies and, therefore,
entities. While an agent, like an employee, is another entity, if all the
agent does is arrange on behalf of the non-resident for the supply to be
made and provided to the non-resident, that supply is not provided to
the agent.

Application of subsection 38-190(3)
Characterising the item 2 supply

28. Where there is a supply of a thing made to a non-resident that
supply may be GST-free under item 2. If that supply satisfies the
requirements of item 2, it is necessary to consider the application of
subsection 38-190(3).

29. In considering the application of subsection 38-190(3), it is
first necessary to clearly establish the character of the thing that the
supplier is to supply to the non-resident. Proper characterisation of
the thing supplied as a service, right or some other thing is most
important because only then is it possible to determine whether that
thing is provided, or required to be provided, to another entity.
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30. If the item 2 supply is different to that which is provided to
another entity in Australia, subsection 38-190(3) has no application to
the item 2 supply. The United Kingdom VAT cases of Customs and
Excise Commissioners v. Redrow Group plc [1999] 2 All ER 1;
[1999] STC 161; [1999] 1 WLR 408 and British Airways plc [2000]
BVC 2207 have at times been cited in support of the view that the
item 2 supply in cases like, for example, the supply of training
services to a non-resident employer (see the example at paragraphs
106 to 110 of the Explanations section) is a different supply to that
which is provided to the employees of the non-resident. The item 2
supply is said to be a supply of a right to have training services
performed and the supply provided to the employees in Australia is
said to be a different supply being the actual training services. On this
view there are two different supplies and subsection 38-190(3) does
not apply. We do not accept that either of these cases can be used to
support this view of how section 38-190 applies nor this outcome.
Neither of these cases is about the proper characterisation of a supply.
Rather, each case is simply about identifying anything that was
supplied, whether a right or otherwise, so that an input tax credit
deduction could be allowed. These cases are discussed further at
paragraphs 250 to 267 of the Overseas legislation and case law section
of this Ruling.

Determining if the item 2 supply is provided to another entity

31. Once the item 2 supply is properly characterised as a service,
right or some other thing, it is then a question of fact as to whether the
supply is provided (or is required to be provided) to another entity in
Australia.

32. In this regard, it is necessary to look at the whole arrangement
for the supply (including the contractual arrangements), the nature of
the supply and the way in which the supply is carried out. If, in the
doing of the service or thing to be supplied, that service or thing is in
fact provided to another entity in Australia, subsection 38-190(3)
applies.

33. In looking at the way in which the supply is carried out
typically, the supply is done by the supplier and it is the actions of the
supplier that are to be considered in determining whether the supply is
provided, in fact, to another entity. However, sometimes the supplier
may subcontract provision of the supply to another entity in which
case the actions of the other supplier are relevant in assessing whether
the supply by the primary supplier to a non-resident is provided to
another entity (see Example 2 at paragraph 94 of the Explanations
section of this Ruling).
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34.  Where a supply is a service the performance of which must be
rendered to or received by an entity at the same time the services are
performed, it is clear that the actual services are provided to that
entity. Examples of services of this kind include a supply of training
services (see Example 6 at paragraph 106 to 110 of the Explanation
section of the Ruling) and the supply of speaking services at a
conference (see Example 29 at paragraph 207 of the Further examples
section of this Ruling).

35.  In other cases it is necessary to establish exactly what it is that
the supplier is supplying to the non-resident so that the actual flow of
services can be properly identified. For instance, in the case of a
supply of audit services to a non-resident company involving the audit
of an Australian subsidiary, without knowing the exact nature of the
audit services it is not possible to determine whether the actual flow of
the audit services is to the Australian subsidiary or the non-resident.
An example illustrating this is provided at paragraph 114 of the
Explanation section of the Ruling.

36.  Where it is an express or implied term of the agreement that
the supply is required to be provided to another entity in Australia,
subsection 38-190(3) applies. For example, this is often the case in
situations where a non-resident is obliged to supply a thing to an entity
in Australia and contracts with another supplier to provide that thing
to the Australian entity (see Example 30 at paragraphs 209 to 210 of
the Further examples section).

37. A supply made to a non-resident entity may be provided, or be
required to be provided, in whole or in part, to an entity that is not the
non-resident. If that other entity is in Australia, subsection 38-190(3)
applies.

38. If the item 2 supply is provided in whole to both the
non-resident and another entity in Australia, subsection 38-190(3)
applies to the whole of the item 2 supply. This can occur, for
example, where the supply is provided to a non-resident and under the
agreement between the supplier and the non-resident, the supply is
also required to be provided to another entity in Australia (see
Example 9 at paragraph 128 of the Explanations section of this
Ruling).

39. If the item 2 supply is only provided in part to another entity in
Australia, the supply is partly GST-free. An example is where a
supply is required to be provided in part to one entity, and in part to
another entity in Australia (see Example 8 at paragraph 123 of the
Explanations section of this Ruling).



Draft Goods and Services Tax Ruling

GSTR 2003/D7

Page 8 of 59 FOI status: draft only - for comment

40. If, after the provision of the supply to an entity in Australia,
that supply is later used outside Australia, that later use does not alter
the fact that the supply was provided to an entity in Australia. For
instance, where training services are provided to employees in
Australia of a non-resident company, the later use outside of Australia
of the skills and knowledge gained by the employees from those
training services does not alter the fact that the actual services were
provided to the employees in Australia.

41. Similarly, if after the provision of the supply to a non-resident
entity, that supply is later used in Australia, that later use does not
alter the fact that the supply was provided to the non-resident entity
(so long as this is not part of an artificial or contrived scheme to
reduce or eliminate a GST liability).

42.  Also, if as a result of the provision of a supply to a
non-resident, another entity in Australia benefits from the provision of
that thing to the non-resident, the obtaining of a benefit does not alter
the fact that the provision of the supply is to a non-resident. This can
occur with, for example, the supply of advertising services. If the
advertising services are provided to a non-resident, subsection
38-190(3) does not apply to that supply even if another entity in
Australia derives a substantial benefit from that supply (see Example
10 at paragraphs 135 of the Explanation section of this Ruling.)

43. If the thing to be supplied to the non-resident is a different
thing to that which is provided to another entity in Australia,
subsection 38-190(3) does not apply to the item 2 supply. The UK
VAT case of Customs and Excise Commissioners v. Plantiflor Ltd
[1999] BVC 37 has been referred to as supporting a view that in a
tripartite arrangement (an arrangement involving three parties), the
item 2 supply is the supply of a different thing from that which is
provided to another entity. However, the United Kingdom legislative
provisions considered in Plantiflor are entirely different. The UK
VAT provisions do not have a counterpart to subsection 38-190(3). In
particular, the Court did not have to address the question of whether a
supplier, contracted by an entity to supply delivery services, provided
those services to another entity. The Court only needed to identify
what was supplied to various parties — who got what under the
arrangements, and whether consideration attached to that which was
supplied. This case is discussed further at paragraphs 268 to 272 of
the Overseas legislation and case law section of this Ruling.
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Supplies made to a non-resident and provided to employees in
Australia

44. Sometimes the contracting entity is a non-resident employer.
Where the contracting employer is a non-resident company, the
presence of employees in Australia in relation to the supply needs to
be examined from two different perspectives. First, it must be
determined whether the non-resident employer satisfies the
requirement in item 2 that the non-resident company is not in
Australia when the thing supplied is done (the meaning of ‘not in
Australia’ is discussed in GSTR 2003/D9°). If the non-resident
company is not in Australia when the thing supplied is done (and the
other requirements of item 2 are satisfied), it is then necessary to
consider whether the item 2 supply is provided (or required to be
provided) to the employees in Australia of the non-resident company.

45. An employee is an individual and is an entity within the
meaning of the definition of entity in subsection 184-1(1). We
consider that the item 2 supply is provided to an employee of a
non-resident company if, for instance, the supply is of a kind that must
be rendered to or received by an employee such as training services
(see Example 6 at paragraphs 106 to 110 of the Explanations section)
or the supply is personal to the employee (see Example 11 at
paragraphs 142 to 145 of the Explanations section).

46. Where the contracting employer is a sole trader, the presence
of employees in Australia in relation to the supply only needs to be
examined from a subsection 38-190(3) perspective. This is because a
supply made to a non-resident sole trader satisfies the ‘not in
Australia’ requirement of item 2 as long as the sole trader is not
physically present in Australia in relation to the supply. The presence
of employees has no bearing on determining whether a sole trader is in
Australia for the purposes of item 2 (the meaning of ‘not in Australia’
for individuals, as distinct from companies, is discussed in

GSTR 2003/D9°).

47. If the non-resident sole trader is not in Australia when the
thing supplied is done (and the other requirements of item 2 are met),
it is then necessary to consider whether the item 2 supply is provided
(or is required to be provided) to the employees in Australia of the
non-resident sole trader. We consider that the item 2 supply is
provided to an employee of a sole trader if, for instance, the supply is
of a kind that must be rendered to or received by an employee such as

w

Draft Goods and Services Tax Ruling Goods and services tax: in the application of
items 2, 3 and paragraph (b) of item 4 in the table in subsection 38-190(1) of the 4
New Tax System (Goods and Services Tax) Act 1999, when is a non-resident ‘not in
Australia when the thing supplied is done’ for the purposes of item 2 of the table in
subsection 38-190(1) of the 4 New Tax System (Goods and Services Tax) Act 1999.
% As above, note 5.
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training services (see Example 12 at paragraphs 149 to 150 of the
Explanations section) or is personal to the employee (see Example 11
at paragraphs 142 to 145 and of the Explanations section).

Supplies made to a non-resident through an agent acting on behalf of
the non-resident in Australia

48. Sometimes a supply is made to a non-resident company or sole
trader (who is not in Australia when the thing supplied is done)
through an agent. That is, the agent is authorised to undertake a
transaction on behalf of the non-resident principal, thereby binding the
non-resident to the legal effects of the transaction, and the transaction
is made by the non-resident through the agent.

49. Agents are typically individuals or companies and, therefore,
an entity within the meaning of subsection 184-1(1). If a supply is
made to the non-resident through an agent in Australia acting on
behalf of the non-resident, the mere presence of that agent in Australia
does not mean that the supply is provided to another entity in
Australia. It is a question of determining to which entity the supply is
provided. Typically, however, if all the agent does is arrange on
behalf of the non-resident for the supply to be made and provided to
the non-resident, the supply is not provided to the agent.

Global supplies

50.  Sometimes the non-resident parent company of a world-wide
group of companies contracts for the supply of services or other things
that are to be provided to its subsidiaries. If one of those subsidiaries
is located in Australia, subsection 38-190(3) may apply to one or more
of the global supplies.

51. The application of subsection 38-190(3) to global supplies of
this kind is discussed and illustrated at paragraphs 219 to 240 of the
Further examples section of the Ruling.

Subsection 38-190(3) may not be conclusive of the GST treatment
of an item 2 supply

52. If subsection 38-190(3) applies, the supply is not GST-free
under item 2 of the table in subsection 38-190(1). However, the
supply can still be GST-free under one of the other items of the table
in subsection 38-190(1).

53. If the item 2 supply is not GST-free under another item in the
table in subsection 38-190(1), or by another provision of the GST Act
or another Act, the supply is a taxable supply where all the other
conditions of section 9-5 are met.
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Commonality with subsection 38-190(2)

54. Subsections 38-190(2) and (3) both state that certain supplies
that would otherwise be GST-free under subsection 38-190(1) are not

GST-free. Subsection 38-190(3) is expressed to not limit subsection
38-190(2).

55. However, subsection 38-190(3) is expressed to relate
specifically to item 2 in that it states that ‘a supply covered by item 2
is not GST-free...”. This is to be contrasted with subsection 38-190(2)
which states that a supply covered by any of the items in the table in
subsection 38-190(1) is not GST-free if the conditions in that
subsection are met.

56. Subsection 38-190(2)” only applies where there are two
supplies, one being a supply of a right or option, and the other being a
supply that is connected with Australia and that would not be
GST-free. However, subsection 38-190(3) only applies where there is
one supply, being a supply that is made to a non-resident, but provided
or required to be provided to another entity in Australia.

Explanation

The policy intention behind subsection 38-190(3)

57. Section 38-190 applies to supplies of things, other than goods
or real property, for consumption outside Australia. Subsection
38-190(1) sets out supplies of things for consumption outside
Australia that are GST-free.

58.  Item 2 in the table in subsection 38-190(1) applies to supplies

to non-residents outside Australia. Under that item, a supply made to
a non-resident who is not in Australia when the thing supplied is done
is GST-free provided that:

(a) the supply is neither a supply of work physically
performed on goods situated in Australia when the
work is done nor a supply directly connected with real
property situated in Australia; or

(b)  the non-resident acquires the thing in carrying on the
non-resident’s enterprise, but is not registered or
required to be registered.

" Refer Goods and Services Tax Ruling GSTR 2003/8 Goods and services tax:
supply of rights for use outside Australia — subsection 38-190(1), item 4,
paragraph (a) and subsection 38-190(2).



Draft Goods and Services Tax Ruling

GSTR 2003/D7

Page 12 of 59 FOI status: draft only - for comment

59. A supply is GST-free under item 2 only if the non-resident is
not in Australia when the thing supplied is done. The presumption is
that if the non-resident is not in Australia at that time, the supply is for
consumption outside Australia and should, therefore, be GST-free
(provided the other requirements of the item are met).

60.  However, where a non-resident contracts for the supply of a
thing such as a service, the non-resident is not always the entity to
which the contracted supply is actually provided. If the thing to be
supplied is actually provided to another entity that is located in
Australia, the presumption that the supply is for consumption outside
Australia because the non-resident recipient is outside Australia is not
sound.

61. Subsection 38-190(3) addresses this by imposing a further
location test. Where the supply is provided (or required to be
provided) to another entity, and that entity is in Australia, subsection
38-190(3) operates to negate the GST-free status that would otherwise
apply under item 2. Although the non-resident recipient of the supply
is located outside Australia, the place of consumption of the supply is
considered to be Australia because there is an entity located in
Australia to which the supply is actually provided. Therefore, the
supply is not GST-free.

62. The following example is provided in the Supplementary
Explanatory Memorandum for the Bill* which inserted subsection
38-190(3).

A school in Australia provides tuition to overseas students in
Australia. However, it bills the overseas parents of the students
directly. As the supply is being made to students in Australia the
supply will not be GST-free under item 2 in the table in subsection
38-190(1).°

63. The example illustrates the situation where non-resident
parents contract for the supply of tuition services but other entities, the
children, are actually provided with the services. The children are in
Australia. The parents have paid for tuition services to be provided to
their children in Australia.'® (The example refers to the actual
‘supply.. being made’ to students. Consistently with the wording used
in subsection 38-190(3) the word ‘provided’ should have been used
instead of ‘made’).

¥ A New Tax System (Indirect Tax and Consequential Amendments) Bill (No. 2)
1999.

° However, such a supply may be GST-free under Subdivision 38-C.

' The thing supplied, education services, may in fact be a GST-free supply pursuant
to Subdivision 38-C and not a supply covered by item 2. However the example
clearly illustrates the policy intent underlying the operation of subsection
38-190(3).
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The preconditions for the operation of subsection 38-190(3)

64. Subsection 38-190(3) provides that, ‘without limiting
subsection 38-190(2), a supply covered by item 2 ... is not GST-free
if:
(a) it is a supply under an agreement entered into, whether
directly or indirectly, with a non-resident; and

(b)  the supply is provided, or the agreement requires it to
be provided, to another entity in Australia.’

65. The first important point to note about subsection 38-190(3) is
that the subsection only applies to ‘a supply covered by item 2°.

66. Secondly, the supply referred to in paragraphs

38-190(3)(a) and (b) is the item 2 supply. Paragraph 38-190(3)(a)
requires that ‘it’, the supply covered by item 2, be under an agreement
with a non-resident. Paragraph 38-190(3)(b) requires ‘the supply’,
that is the supply covered by item 2, be provided to another entity in
Australia.

67. It follows that the preconditions for applying
subsection 38-190(3) are:

o there is a supply to which item 2 applies;

. that supply (the item 2 supply) is made under an
agreement entered into, directly or indirectly, with a
non-resident; and

. that supply (the item 2 supply) is provided to another
entity in Australia or the agreement requires that it be
so provided.

There is a supply to which item 2 applies

68. Subsection 38-190(3) only applies to ‘a supply covered by
item 2°. Where a supply satisfies the requirements of item 2 and is,
therefore, GST-free, that supply is a supply to which item 2 applies.

The item 2 supply is made under an agreement entered into, directly
or indirectly, with a non-resident

69. The item 2 supply must be a supply under an agreement
entered into, whether directly or indirectly, with a non-resident.

70. The agreement may be either a written agreement or a verbal
agreement.
71. The agreement is entered into directly with a non-resident

where the parties to the agreement are the non-resident and the
supplier.
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72. In the context of subsection 38-190(3) we consider that
entering into an agreement indirectly with a non-resident means
another entity such as a nominee, agent, trustee or the like enters into
the agreement on behalf of the supplier or the non-resident.

73.  Examples of agreements entered into indirectly with a
non-resident include:

o the supplier enters into an agreement with an agent, or
representative, or associate of the non-resident acting
on behalf of the non-resident;

o an agent, or representative, or associate of the supplier
enters into an agreement on behalf of the supplier with
a non-resident; or

. an agent, or representative, or associate of the supplier
and an agent, or representative, or associate of the
non-resident enters into an agreement on behalf of the
supplier and the non-resident respectively.

74. If a supplier entered into an agreement with an Australian
resident agent of a non-resident company, the agreement is entered
into indirectly with a non-resident for the purposes of paragraph
38-190(3)(a). However, in these circumstances, it would be necessary
to determine whether, given the presence of that agent in Australia,
the non-resident satisfies the not in Australia requirement for that
supply to be GST-free under item 2'".

The item 2 supply is provided to another entity in Australia or the
agreement requires that it be so provided

75.  For subsection 38-190(3) to apply, the item 2 supply must be
provided to another entity in Australia or the agreement requires that
supply is to be provided to another entity in Australia.

76.  We consider that an agreement requires that a supply is to be
provided to another entity in Australia, where it is an express or
implied term of the agreement that the supply is to be provided to
another entity.

77.  For subsection 38-190(3) to apply to the item 2 supply, the
supply provided to another entity in Australia must be the item 2
supply. If the item 2 supply is a different supply to that which is
provided to another entity in Australia, subsection 38-190(3) has no
application to the item 2 supply.

' Refer Draft Goods and Services Tax Ruling GSTR 2003/D9.
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The meaning of ‘provided’

78. The word ‘provided’ is not defined in the GST Act. Its
ordinary meaning is to supply or furnish.'? Judicial consideration of
the term in other areas of law shows that the term “provide’ is capable
of taking a wide range of meanings depending on the context in which
itis used. For example, it has been found to cover, in context,
preparation,” making available,'* and acquisition."

79. ‘Provided’ is used in subsection 38-190(3) in contrast to the
term ‘made’ in item 2. As indicated by the example in the
Supplementary Explanatory Memorandum,'® the intention of
subsection 38-190(3) is to negate the GST-free status that would
otherwise apply to supplies ‘made’ to non-residents if the flow of the
actual services is to another entity in Australia. In that example, the
flow of the actual education services is to the children in Australia.
Only the contractual flow of services is to the non-resident parents.

80. We consider, therefore, that ‘provided’ in the context of
subsection 38-190(3) is used to distinguish between the recipient of
the supply in a contractual sense, that is, the non-resident entity with
which the contract is made, and the entity that is provided with the
supply in an actual sense, that is, the entity to which the thing to be
supplied is actually provided.

81. This view is also supported by the construction of
subsection 38-190(3). Paragraph 38-190(3)(a) requires the item 2
supply to be under an agreement entered into with a non-resident.
That paragraph establishes the contractual arrangements which give
rise to the supply — an agreement with a non-resident.

Paragraph 38-190(3)(b) looks to the actual flow of that supply — the
provision of the supply and whether it is provided to another entity.
These paragraphs contrast the recipient of the supply under the
agreement — a non-resident, and the entity that is provided with the
supply — another entity.

"2 Macquarie Dictionary, Revised Third edition.

1 Fieldhouse v. FCT (1989) 25 FCR 187, at 209 — 210.

" Finch v Telegraph Construction and Maintenance Co Ltd [1949] 1 All ER 452,
per Devlin J at 452; Ginty v. Belmont Building Supplies Ltd [1959] 1 All ER 414,
per Pearson J at 422. Pearson J was also of the view that, ‘I do not think that there
is any hard and fast meaning of the word ‘provided’; it must depend on the
circumstances of the case as to what is ‘provided’ and how what is ‘provided’ is
going to be used.’; Norris v. Syndi Manufacturing Co. Ltd [1952] 1 All ER 935,
per Romer J at 941; Stocks & Parkes Investments Pty Ltd v. Minister [1971]

1 NSWLR 932, per Jacobs, Manning and Moffitt JJ at 940; Spillers & Bakers v.
Great Western Railway [1911] 1 KB 386, per Buckley LJ at 405, per Farwell LJ at
402.

'S Milburn v. Shire of Glenelg [1940] VLR 1, per Martin J at 4 and 5.

'® A New Tax System (Indirect Tax and Consequential Amendments) Bill (No. 2)
1999.
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The meaning of ‘another entity’

82. The term entity is defined in subsection 184-1(1) of the GST
Act to mean any of the following:

(a) an *individual;
(b) a body corporate;
(©) a corporation sole;
(d) a body politic;

(e) a *partnership;

® any other unincorporated association or body of
persons

(2) a trust; and
(h) a *superannuation fund.
The asterisk terms (*) are defined in section 195-1.

83. ‘Another’ entity is an entity as defined above other than the
non-resident entity to which the supply is made. A supply made to a
non-resident entity may be provided, or be required to be provided, in
whole or in part, to an entity that is not the non-resident. That entity is
another entity for the purposes of subsection 38-190(3). In the
example included in the Supplementary Explanatory Memorandum to
the Bill'” that inserted subsection 38-190(3) (reproduced at paragraph
62 above), the child of the non-resident parent is another entity.

An employee is another entity

84. Employees are individuals and therefore are entities within the
meaning of entity as defined in subsection 184-1(1). Where a supply
is made to a non-resident employer, and the thing supplied is
provided, or required to be provided, to an employee, that supply is
provided to ‘another entity’. What constitutes ‘provision’ of a supply
to an employee is discussed at paragraphs 140 to 152 below.

An agent is another entity

85. A non-resident principal may make an acquisition of a service
or thing through an agent. The agent is authorised to undertake the
acquisition on behalf of the principal, thereby binding the principal to
the legal effects of the transaction.

'" A New Tax System (Indirect Tax and Consequential Amendments) Act (No. 2)
1999
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86.  In these circumstances, the supply of the service is made to the
non-resident. If that supply satisfies the other requirements of item 2
the supply is GST-free. (In the case of a non-resident company, the
presence of an agent in Australia can sometimes result in the
non-resident company failing the item 2 requirement that the
non-resident company is not 