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Draft Goods and Services Tax Ruling

Goods and services tax: motor vehicle
incentive payments

0 This publication provides you with the following level of
protection:

This publication is a draft for public comment. It represents the
Commissioner’s preliminary view about the way in which a relevant taxation
provision applies, or would apply to entities generally or to a class of entities
in relation to a particular scheme or a class of schemes.

You can rely on this publication (excluding appendices) to provide you with
protection from interest and penalties in the following way. If a statement
turns out to be incorrect and you underpay your tax as a result, you will not
have to pay a penalty. Nor will you have to pay interest on the underpayment
provided you reasonably relied on the publication in good faith. However,
even if you don’t have to pay a penalty or interest, you will have to pay the
correct amount of tax provided the time limits under the law allow it.

What this draft Ruling is about

1. This draft Ruling explains the Commissioner’s view on the
goods and services tax (GST) consequences of incentive payments
made by motor vehicle manufacturers, importers and distributors
(manufacturers) to motor vehicle dealers (dealers).

2. The draft Ruling seeks to provide practical guidance to the
motor vehicle industry following the decision of the Full Federal Court
in AP Group Limited v. Federal Commissioner of Taxation (2013) 214
FCR 301, [2013] FCAFC 105; 2013 ATC 20-417 (AP Group). As a
result of the Court’s decision, the previous ATO view concerning the
GST consequences of motor vehicle incentive payments can no
longer be maintained.*

3. The draft Ruling makes some general observations relevant to
the GST consequences of motor vehicle incentive payments and
provides specific guidance on common types of incentive payments
through worked examples. In preparing this draft Ruling, the
Commissioner has consulted with the motor vehicle industry to
identify common payment types. The Commissioner welcomes any
submissions identifying other types of motor vehicle incentive
payments that should be included in the final Ruling.

1 ATO ID 2008/166: GST and motor vehicle industry incentive payments: fleet sales
support — margin support — discretionary payments, which was withdrawn on
25 October 2013.
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4. The draft Ruling only applies to the class of entities that make
or receive incentive payments in the motor vehicle industry. This draft
Ruling is therefore confined to the facts and circumstances of the
motor vehicle industry and does not consider incentive payments
made in other industries. This draft Ruling also does not discuss the
GST consequences of motor vehicle holdback payments.?

5. In considering the GST consequences, the draft Ruling
focuses on the requirement that there must be a ‘supply for
consideration’ in paragraph 9-5(a) of the A New Tax System (Goods
and Services Tax) Act 1999 (GST Act) for there to be a taxable
supply. For the purposes of this draft Ruling, it is assumed that the
other requirements set out in section 9-5 (taxable supplies) and
section 11-5 (creditable acquisitions) of the GST Act are also
satisfied.

6. The draft Ruling proceeds on the basis that dealers acquire
motor vehicles from manufacturers under a floor plan (bailment)
arrangement, as described in paragraph 8 of this draft Ruling. It is
further assumed that there is no agency or partnership relationship
between the entities involved in these arrangements.

7. All legislative references in this draft Ruling are to the GST Act
unless otherwise specified.

Background

Acquisition of motor vehicles under floor plan arrangements

8. Motor vehicle dealers commonly use floor plan (bailment)
arrangements to finance their trading stock. In a typical floor plan
arrangement, title to the motor vehicles passes from the manufacturer
to a finance company and the dealer is granted physical possession
of the vehicle. This allows the dealer to offer the vehicles for sale
without having to purchase them before securing a customer. When
the dealer finds a customer for a vehicle, that vehicle is supplied by
the finance company to the dealer immediately before the dealer
supplies it to the customer.

9. It is common for manufacturers to make monetary payments
to dealers as ‘incentives’ or ‘rebates’ (incentive payments) when
certain conditions are met — for example, when particular vehicles are
sold to particular customers or when the dealer achieves set ordering
or sales targets. The conditions for payment are generally outlined in
documentation, such as sales bulletins, issued by the manufacturer
from time to time.

% See Goods and Services Tax Determination GSTD 2005/4 Goods and services tax:
are ‘wholesale holdback’ and ‘retail holdback’ payments made by a motor vehicle
manufacturer or importer of new motor vehicles to a dealer consideration for a

supply?
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10. In some cases, manufacturers make payments to the dealer’'s
retail customer.

11. The precise circumstances under which incentive payments
are made will vary from manufacturer to manufacturer and may
change in both form and substance over time.

12. A typical arrangement can be illustrated in the diagram as
follows:

$ for motor
vehicle
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Manufacturer

_—

motor vehicle

$ for
$ - incentive motor motor vehicle
payment
vehicle

$ for motor
vehlcle
Dealer
motor veh|cle

The AP Group decision

13. In AP Group, the Full Federal Court considered the GST
treatment of four specific types of incentive payments made by
various manufacturers to the dealer (Toyota fleet rebates, Toyota
run-out model support payments, Ford retail target incentive
payments and Subaru wholesale target incentive payments).

14. The Court found that in respect of each of the payments, there
was no supply made by the dealer to the manufacturer for the
payment. Instead, the Court held that the fleet rebates and run-out
model support payments were third party consideration for supplies
made by dealers to their customers (rather than to the
manufacturers), and that the retail and wholesale target incentive
payments were not consideration for any supplies, and therefore
did not attract GST.

15. A fifth category of payment (Holden transit / interest protection
payments) was only considered by the Administrative Appeals
Tribunal (Tribunal) at first instance in AP Group Limited v.
Commissioner of Taxation [2012] AATA 409; (2012) 83 ATR

493: 2012 ATC 10-256. The Tribunal held that the dealer did not
make any supplies to either the manufacturer or the customer for that
payment.
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16. As the decision concerned payments made in the May 2007
and March 2008 tax periods, neither the Tribunal nor the Full Federal
Court considered the application of Division 134, which applies to
certain third party payments made on or after 1 July 2010.

Implementing the AP Group decision

17. The motor vehicle industry has expressed concern that,
following AP Group, certain incentive payments are consideration for
taxable supplies made by the dealer, but are not creditable
acquisitions by the manufacturer because those payments are
consideration for supplies to third parties. The concern is that this,
gives rise to an inappropriate GST outcome for transactions between
registered GST businesses. However, no ‘inappropriate GST
outcomes’ arise in the specific examples included in this draft Ruling.
In these examples, the Commissioner takes the view that where an
incentive payment is consideration for a supply to a third party, the
dealer has a decreasing adjustment under section 134-5.

18. The Commissioner recognises that determining the GST
consequences of motor vehicle incentive payments is more complex
following AP Group than it was under the previous ATO view. The
Commissioner is committed to assisting the industry to implement the
AP Group decision in the most practical way possible. The
Commissioner generally does not intend to allocate compliance
resources in reviewing, for example, whether an incentive payment
should have been treated as consideration for a supply or as an
adjustment. However, the Commissioner will take appropriate
compliance action if there is evidence of fraud, evasion or tax
avoidance, if there are inappropriate GST outcomes or if any relevant
parties seek to exploit the GST system.

Ruling

19. Where a motor vehicle incentive payment is made by a
manufacturer to a dealer, the dealer’s conduct may give rise to the
dealer having made:

. a supply to the manufacturer for consideration
. a supply to the customer for consideration, or
. no supply for consideration.

Supply by a dealer to a manufacturer for consideration

20. A dealer’s conduct gives rise to a supply, by the dealer to the
manufacturer for consideration in the form of a motor vehicle
incentive payment, where the dealer does something specific for the
manufacturer for that payment. This can be contrasted with conduct
by the dealer that can be characterised as being for its own benefit
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and thus something the dealer would be likely to do anyway without
an incentive payment (even if the manufacturer perceives an
advantage in encouraging the conduct).

Example 1. supply to manufacturer for consideration

21. Motor Mart Dealers sells vehicles manufactured by Magic Car
Makers. Magic Car Makers pays Motor Mart Dealers $220 to fit a
towbar to each of its vehicles.

22. Motor Mart Dealers makes a supply (of fitting services) to
Magic Car Makers for that payment. Motor Mart Dealers is liable for
GST of $20 for each fitting, and Magic Car Makers is entitled to an
input tax credit of $20 for each vehicle fitted.

23. The entry by the dealer into a contractual obligation is a
supply for consideration where the relevant incentive payment is
made for entering into that obligation. This is so even where
performing that obligation may not otherwise be regarded as
something done ‘for’ the manufacturer.

Example 2: supply of entry into contractual obligation for
consideration

24, Gus Manufacturers offers its dealers a $2,200 incentive
payment if they promise to abide by certain standards regarding the
presentation of their showroom.

25. Garry Dealers signs up to Gus Manufacturers’ offer and is
paid the incentive payment. The reason for the payment by Gus
Manufacturers is the entry into the specific obligation by Garry
Dealers. This conclusion is not affected by the fact that maintaining
the showroom to those standards may not otherwise be regarded as
a service that is supplied by Garry Dealers to Gus Manufacturers.

Dealer’s conduct giving rise to a specific supply to the
manufacturer

26. There are circumstances where the same conduct by a dealer
can result in it making two supplies — a supply by the dealer to a
customer and a supply to the manufacturer of making the supply to
the customer.® In these cases, the dealer may be liable for GST on
the supply to the manufacturer if all other requirements in

paragraph 9-5(a) are satisfied (that is, the supply must be for
consideration). This will be in addition to any GST liability the dealer
may have for making a supply to the customer for a separate
payment.

% See paragraphs 221A to 221S of GSTR 2006/9 Goods and services tax: supplies.



Draft Goods and Services Tax Ruling

GSTR 2014/D1

Page 6 of 57 Status: draft only — for comment

Example 3: specific supply to manufacturer for consideration

27. A customer that owns a vehicle manufactured by Mordor
Manufacturers is entitled to complimentary transport to and from an
authorised dealership while the vehicle is being serviced under an
arrangement between Mordor Manufacturers and each of its
customers.

28. Under the dealership agreement, Mordor Manufacturers will
pay Deepwood Dealers to provide complimentary transport to existing
customers to and from the dealership while their vehicles are being
serviced by Deepwood Dealers’ on-site mechanics. Mordor
Manufacturers pays $110 to Deepwood Dealers each time transport
is provided to a customer. Deepwood Dealers will provide transport to
the customer where the customer drops its vehicle off at Deepwood
Dealers’ premises.

29. Ed, who owns a vehicle made by Mordor Manufacturers,
contacts Deepwood Dealers to arrange for his vehicle to be serviced,
and to book the complimentary transport service. Ed drops his vehicle
off at Deepwood Dealers and a driver from Deepwood Dealers takes
Ed home and collects him later that day so that Ed can pick up his
vehicle. Mordor Manufacturers pays Deepwood Dealers $110 for
transporting Ed. Ed does not make any payment to Deepwood
Dealers. See following diagram.

Mordor .
supply of service of

Manufacturers transporting Ed
$110

obligation
to Deepwood
transport Dealers

o mf
transport

30. Deepwood Dealers makes two supplies: a supply of
transporting Ed to and from the dealership and a supply to Mordor
Manufacturers of the service of transporting Ed. The supply to Mordor
Manufacturers is the reason for the payment by Mordor
Manufacturers, and therefore is the only supply for consideration.
Deepwood Dealers is liable for $10 of GST (1/11™ of $110) for that
taxable supply.
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Supply by a dealer to a retail customer for consideration (third
party consideration)

31. Where the supply of a particular motor vehicle, or particular
motor vehicles, to a customer is the reason for the incentive payment
and there is nothing specific the dealer does for the manufacturer for
the payment, the supply for consideration is the supply of the motor
vehicle by the dealer to the customer.

32. Whether the incentive payment is made before, after or at the
same time as the supply of the motor vehicle to a customer is not
necessarily determinative. An incentive payment is third party
consideration for a supply if the reason for making that payment is the
supply of that motor vehicle to a particular customer.

33. Whether the customer knows about the payment arrangement
between the manufacturer and the dealer or any payment made by
the manufacturer is also not determinative of whether an incentive
payment can be third party consideration.*

Example 4: dealer makes supply for consideration to customer only

34. Cyclops Manufacturers makes certain incentive payments to
Storm Dealers under the terms of their dealership agreement. As part
of its ‘Creating Havok’ run-out program, Cyclops Manufacturers pays
Storm Dealers $3,300 for each Havok model vehicle when it is sold at
a discounted price to a customer.

35. Pat purchases a Havok vehicle from Storm Dealers for
$23,100. See following diagram.

$ for motor
vehicle

Cyclops
Manufacturers | >

Havok vehicle

$ for A
$3,300 motor | i Havok vehicle

vehicle
$23,100

’ Storm
«— Dealers

Havok vehicle

* AP Group at [40] and [44]. The Full Federal Court found that ‘the lack of knowledge
of the fleet customer of the arrangements between Toyota and the dealer is one
factor only but cannot be determinative on the facts overall’.
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36. The $3,300 payment is made by Cyclops Manufacturers to
Storm Dealers under a pre-existing framework in the dealership
agreement. However, consistent with the AP Group decision the
incentive payment merely encourages the overall business
relationship between Cyclops Manufacturers and Storm Dealers.
Storm Dealers is not doing anything specific for Cyclops
Manufacturers for the payment, other than selling the motor vehicle.

37. Therefore, the $3,300 payment is part of the consideration for
the supply of the motor vehicle by Storm Dealers to Pat. It is not
consideration for a separate supply by Storm Dealers to Cyclops
Manufacturers of supplying the vehicle to Pat.

38. Where the payment is third party consideration for a supply
made by a dealer to its customer, the dealer is liable for GST on the
total consideration it receives for that supply, including the incentive
payment from the manufacturer.®> However, as the incentive payment
is for a taxable supply of a motor vehicle, and that supply is made to
the customer and not the manufacturer, the manufacturer has not
made 6a creditable acquisition and is not entitled to an input tax
credit.

39. For many types of incentive payments, the manufacturer has
a decreasing adjustment under section 134-5. The dealer does not
have a corresponding increasing adjustment but is still be liable for
GST on the taxable supply of the motor vehicle made to the
customer.”’

40. Where there is third party consideration provided by the
manufacturer for the dealer’s supply of a motor vehicle to its
customer, the customer’s entitlement to the input tax credit is less
than the GST payable by the dealer on the supply of the motor
vehicle. This is because, even if the acquisition is otherwise wholly
creditable, the customer provides, or is liable to provide, only part of
the consideration for the purchase (with the rest being paid by the
manufacturer).®

41. Further, where a motor vehicle is a car and the GST inclusive
market value of the car exceeds the car limit,° section 69-10 reduces
the customer’s input tax credit to 1/11™ of that limit.

Example 5: third party consideration

42. Maximus Manufacturing runs a fleet program under which
business fleet customers may purchase motor vehicles from Maximus
Manufacturing’s dealers at a discounted price.

®> See GSTR 2013/1 Goods and services tax: tax invoices for further discussion on
the information requirements for a tax invoice

® paragraph 11-5(b).

" See paragraphs 50 to 85 for a discussion on the application of Division 134 to
incentive payments.

® paragraph 11-30(1)(b).

? See section 40-230 of the Income Tax Assessment Act 1997. The car limit is
different to the luxury car tax threshold.
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43. Steve, a business fleet customer, purchases one of Maximus
Manufacturing’s motor vehicles from Liz's Luxury Dealers. The
vehicle’s original selling price is $55,000, however, as a fleet
customer, Steve pays $44,000. Maximus Manufacturing makes a
payment of the $11,000 difference to Liz’'s Luxury Dealers when Liz's
Luxury Dealers sells the motor vehicle to Steve. See following
diagram.

$ for motor
vehicle

Maximus
Manufacturing | >

motor vehicle

$ for A
$11,000 motor | { motor vehicle
vehicle | i

$44,000

’ Liz's Luxury
«— Dealers

motor vehicle

Purchase price paid by Steve $44,000

Incentive payment from Maximus $11,000

Total consideration $55,000
Including GST of $5,000

44, Liz's Luxury Dealers has made a supply of a particular fleet
vehicle to Steve. The supply is the reason for the payment by
Maximus Manufacturing. Liz's Luxury Dealers is liable for GST of
$5,000, which is the GST payable on the total consideration it
received for the supply of the fleet vehicle, being the total of the
purchase price paid by Steve and the incentive payment paid by
Maximus Manufacturing.

45, Maximus Manufacturing is not entitled to an input tax credit
but may have a decreasing adjustment under section 134-5.

46. If Steve is registered for GST and he has made a creditable
acquisition, then he may be entitled to an input tax credit for
purchasing the motor vehicle but only to the extent of the
consideration he provided ($4,000).
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No supply for consideration

47. Where the dealer does not make any supply for consideration,
the dealer is not liable for GST and the manufacturer is not entitled to
an input tax credit. However, in these circumstances, an incentive
payment may give rise to other GST consequences — for example,
the parties may have adjustments under Division 19'° or

Division 134.*

Example 6: no supply for consideration

48. Monster Manufacturing runs a competition for sales assistants
employed by one of its dealers, Dexter’s Deals, whereby Monster
Manufacturing will reward the sales assistant who makes the most
sales for the dealership each month with a $100 book voucher.
Dexter’s Deals involvement in the competition is limited to providing
the book voucher to the sales assistant that wins the competition
each month. As a result, Dexter's Deals may incur a fringe benefits
tax (FBT) liability. Monster Manufacturing will make a payment to
Dexter’s Deals that is equivalent to the FBT liability incurred by
Dexter’s Deals.

49, Dexter’s Deals has not made a supply to Monster
Manufacturing for consideration as there is no conduct which can be
identified as a supply — Dexter’s Deals does not do anything, or agree
to do anything, for that payment.

Division 134 —third party payment adjustments

50. Certain incentive payments made on or after 1 July 2010 may
give rise to a decreasing adjustment to manufacturers and an
increasing adjustment to dealers (or GST registered customers)
under Division 134.*

2 See GSTR 2000/19 Goods and services tax: making adjustments under
Division 19 for adjustments events.

1 see paragraph 50 to 85 for a discussion on the application of Division 134.

2 jtem 29 in Schedule 1 to the Tax Laws Amendment (2010 GST Administration
Measures No. 1) Act 2010.
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Decreasing adjustments

51. A manufacturer has a decreasing adjustment for an incentive
payment it makes to a dealer only if all of the conditions set out in
subsection 134-5(1) are satisfied. This requires that:

@)

(b)

(©)

(d)

(e)

the manufacturer makes the payment to the dealer that
acquires a thing (such as a motor vehicle) that the
manufacturer supplied to another entity (for example, a
finance company or parts distributor). It does not
matter whether the other entity supplies the thing to the
dealer,™

the manufacturer’s supply of the thing to the other
entity is a taxable supply or would have been a taxable
supply but for a reason to which paragraph 134-5(3)(a)
(about GST groups) applies,**

the payment is a payment of money, an offset of
money the dealer owes the manufacturer or the
crediting of an amount of money to an account that the
dealer holds,*®

the payment is made in connection with, in response to
or for the inducement of the dealer’s acquisition of the
thing,*® and

the payment is not consideration for a supply to the
manufacturer.’

52. The requirements for a decreasing adjustment can be
illustrated in the diagram as follows:

not
consideration for
a supply made
to manufacturer

X

supply of .
Manufacturer motor vehicle N Finance Co
(payer) taxable supply (other entity)
| in connection with, in
$ response to, or for the acquisition of

< payment > inducement of... motor vehicle

money / offsetting of
debt / crediting of
account

Dealer

(payee) <

'3 paragraph 134-5(1)(a).
' paragraph 134-5(1)(b).
!> paragraph 134-5(1)(c).
% paragraph 134-5(1)(d).
' paragraph 134-5(1)(e).
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53. Similarly, where the manufacturer makes the payment to the
dealer’s customer and the requirements of subsection 134-5(1) as
outlined in paragraph 51 of this draft Ruling are satisfied, the
manufacturer has a decreasing adjustment.

Increasing adjustments

54. A dealer has an increasing adjustment for an incentive
payment it receives only if all of the conditions set out in
subsection 134-10(1) are satisfied. This requires that:

(@) the dealer receives a payment from the manufacturer
that supplied a thing (such as a motor vehicle) that the
dealer acquired from another entity (for example, a
finance company or parts distributor). It does not
matter whether the other entity acquired the thing from
the manufacturer,*®

(b) the dealer’s acquisition of the thing from the other
entity was a creditable acquisition or would have been
creditable but for a reason to which
paragraph 134-10(3)(a) (about GST groups) applies,*®

(© the payment is a payment of money, an offset of
money the dealer owes the manufacturer or the
crediting of an amount of money to an account that the
dealer holds,?

(d) the payment is made in connection with, in response to
or for the inducement of the dealer’s acquisition of the
thing,* and

(e) the payment is not consideration for a supply by the
dealer.?

55. Similarly, where the manufacturer makes the payment to a
GST registered customer and the requirements of

paragraph 134-10(1) as outlined in paragraph 54 of this draft Ruling
are satisfied, the GST registered customer has an increasing
adjustment.

'8 paragraph 134-10(1)(a).
9 paragraph 134-10(1)(b).
% paragraph 134-10(1)(c).
%1 paragraph 134-10(1)(d).
2 paragraph 134-10(1)(e).
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Dealer must acquire something that the manufacturer supplied
to another entity (paragraphs 134-5(1)(a) and 134-10(1)(a))

56. The incentive payment must be made to a dealer that
acquires a thing that the manufacturer supplied to another entity.?®
There may be multiple interposed entities between the manufacturer
and dealer.

57. No decreasing or increasing adjustments under Division 134
arise if the dealer acquires the thing:
. directly from a manufacturer, or
o from another entity, but the manufacturer never
previously supplied that thing at any stage of the
supply chain.

Dealer must actually acquire the thing

58. Whether the incentive payment is made before or after the
dealer’s acquisition of the thing is not determinative. However, there
must be an actual acquisition of the thing by the dealer for there to be
an adjustment.

59. An acquisition of the motor vehicle by the dealer under a floor
plan arrangement generally occurs on transfer of title from the
interposed finance company to the dealer.

60. Some incentive payments, such as those commonly known as
delivery or pre-delivery allowances, may be paid by the manufacturer
before the dealer acquires the vehicle. In these cases, the adjustment
only arises once the dealer acquires the motor vehicle.?*

61. Merely ordering or obtaining possession of the motor vehicle
subsequent to the order would not be sufficient for the purposes of
Division 134 where the dealer does not in fact acquire the vehicle. For
example, an acquisition may not occur where the dealer swaps the
particular vehicle with another dealer.

Example 7: payment for which there is no acquisition of a thing

62. Vadar Manufacturers issues a sales bulletin for April 2014
stating that it will make a payment of $2,000 for each specified model
of luxury car ordered by its dealers. One of Vadar Manufacturers’
dealers, Ethan’s Dealers, orders a luxury car on 21 April 2014. Based
on the order submitted in the system, Vadar Manufacturers makes a
payment to Ethan’s Dealers of $2,000 at the end of May 2014.

% paragraphs 134-5(1)(a) and 134-10(1)(a).
'y decreasing adjustment is not attributable until the manufacturer holds a third
party adjustment note: subsection 134-15(1).
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63. Before the luxury car is transported to Australia, Ethan’s
Dealers enters into a swap with Alex’s Automobiles in respect of the
luxury car it ordered. When the vehicle arrives in Australia, it is
delivered to Alex’s Automobiles’ showroom instead of to Ethan’s
Dealers’ premises. See following diagram.

$ for motor
vehicle
wmm
Vadar
Manufacturers >

motor vehicle

e

bailment

orders $2.000 of motor $ for delivery of
vehicle ' vehicle mo_tor motor vehicle
vehicle
Ethan’s L J Alex’s
Dealers J swap L Automobiles

64. Accordingly, paragraph 134-5(1)(a) is not satisfied as Ethan’s
Dealers never actually acquires the vehicle.

Payment must be made in connection with, in response to or for
the inducement of the dealer’s acquisition of the thing
(paragraphs 134-5(1)(d) and 134-10(1)(d))

65. Determining whether an incentive payment is likely to be
made in connection with, in response to, or for the inducement of the
dealer’s acquisition of a thing will depend on the nature of the
particular payment and the relevant circumstances of each case.

66. In the context of Division 134, an incentive payment will be in
connection with, in response to or for the inducement of the dealer’s
acquisition of a thing if that payment relates to the dealer’s acquisition
of a particular thing. It does not matter if the incentive payment is
made before, after or at the same time as the dealer’s acquisition of
the thing.

67. For the purposes of discussing paragraphs 134-5(1)(d) and
134-10(1)(d), references to the term ‘in connection with’ should also
be read as references to the terms ‘in response to’ or ‘for the
inducement of’ (where appropriate).
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Acquisition of a particular thing or particular things

68. The reference to ‘the thing’ in paragraphs 134-5(1)(d) and
134-10(1)(d) indicates that there must be a connection between the
incentive payment and the acquisition of a particular thing or
particular things by the payee, rather than the acquisition of things
generally.

69. For example, an incentive payment made by a manufacturer
to a dealer where the dealer acquires a specified number of vehicles
in a particular month as set by the manufacturer (commonly known as
a ‘wholesale target’ incentive payment). The relevant acquisition is
the acquisition of those particular vehicles.

70. On the other hand, an incentive payment made by a
manufacturer to a dealer where the payment has nothing to do with
the dealer’s acquisition of motor vehicles or anything else will not be
in connection with the acquisition of a particular thing or particular
things.

Payment must relate to the dealer’s acquisition of a particular thing

71. An incentive payment will relate to the dealer’s acquisition of a
particular thing if it has the effect of indirectly reducing the amount
paid by the dealer for the thing.

72. An incentive payment made by a manufacturer to a dealer in
connection with something acquired under a bailment arrangement
will not, in form, reduce the acquisition price for the vehicle as the
dealer does not acquire the thing directly from the manufacturer.
However, the incentive payment may, in substance, reduce the
dealer’s actual costs of acquiring the vehicle.

73. Determining whether an incentive payment has the
substantive effect of indirectly reducing the price of the thing acquired
is dependent on the nature of the particular payment and the relevant
circumstances of each case.

Example 8: payment made for dealer’s acquisition of specified
number of vehicles

74. For the period 1 January to 30 June 2014, Lionel
Manufacturing agrees to pay its authorised dealer an amount
equivalent to 2% of the wholesale price of each motor vehicle that the
dealer acquires in a given month where the dealer acquires 10
vehicles for each model that Lionel Manufacturing specifies. Ashlea’s
Dealership, an authorised dealership, acquires 10 vehicles of an
eligible model. Lionel Manufacturing pays Ashlea’s Dealership
$8,800, being 2% of the wholesale price of each vehicle. See
following diagram.
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75. The payment from Lionel Manufacturing to Ashlea’s
Dealership is in connection with the acquisition of the particular motor
vehicles by Ashlea’s Dealership in the particular month, as the
payment has the substantive effect of indirectly reducing Ashlea’s
Dealership’s costs of acquiring those vehicles.

Example 9: general support payment

76. Gondor Dealers decides to build a new showroom and
renovate its servicing area. Merry’s Manufacturing makes a payment
to Gondor Dealers to contribute to the cost of building the new
showroom and the renovation of the servicing area. When making the
payment, Merry’s Manufacturing makes it clear that Gondor Dealers
is not under any obligation to build the showroom and the payment
does not need to be returned if the showroom does not proceed.

77. The payment is made to support Gondor Dealers’ general
business operations with no obligation on Gondor Dealers to actually
build the showroom. The payment is not connected to Gondor
Dealers’ acquisition of any particular thing that Merry’'s Manufacturing
previously supplied, and the payment does not have the effect of
indirectly reducing the price of any patrticular thing acquired by
Gondor Dealers. Accordingly, no adjustments arise under

Division 134.

Payment must not be consideration for a supply
(paragraphs 134-5(1)(e) and 134-10(1)(e))

78. For a decreasing adjustment to arise, the payment must not
be consideration for a supply made to the manufacturer.®

% paragraph 134-5(1)(€).
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79. For an increasing adjustment to arise, the payment must not
be consideration for a supply from the dealer, whether that supply is
made to the manufacturer or any other entity (such as a retail
customer).?

Example 10: incentive payment is consideration for a supply to
the manufacturer

80. Golden Manufacturers pays Matt's Motors to organise direct
marketing to support Golden Manufacturers’ end of year sale
promotions. Matt’'s Motors makes a supply to Golden Manufacturers
for consideration in the form of the incentive payment.

81. As the reason for the payment is the supply of organising
direct marketing by Matt’s Motors to Golden Manufacturers, Golden
Manufacturers has made a creditable acquisition, and therefore does
not have a decreasing adjustment 134-5. Similarly, Matt's Motors has
made a supply for consideration and does not have an increasing
adjustment under section 134-10.

Example 11: incentive payment is consideration for a supply to
a third party

82. Yogi Manufacturing makes a payment to Boo Boo Dealers for
each fleet vehicle sold to a fleet customer. The payment is equivalent
to the discount received by the fleet customer, in accordance with the
terms and conditions of the fleet program offered by Yogi
Manufacturing. Prasanna, a fleet customer, purchases a vehicle from
Boo Boo Dealers for $44,000. Yogi Manufacturing pays Boo Boo
Dealers an incentive payment of $2,200. See following diagram.

$ for motor
vehicle

Yogi
Manufacturing

motor vehicle

$ for A
$2,200 motor | { motor vehicle

vehicle
$ 44,000

_
Prasanna Boo Boo
«— Dealers

motor vehicle

83. Yogi Manufacturing’s payment is consideration for Boo Boo
Dealers’ supply of a fleet vehicle to Prasanna, even though it is Yogi
Manufacturing that provides that consideration.

% paragraph 134-10(1)(e).
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84. No supply has been made to Yogi Manufacturing and
therefore, paragraph 134-5(1)(e) is satisfied. Assuming all other
requirements in section 134-5 are satisfied, Yogi Manufacturing has a
decreasing adjustment of $200.

85. However, as the payment is consideration for a supply made
by Boo Boo Dealers, paragraph 134-10(1)(e) is not satisfied and Boo
Boo Dealers has no increasing adjustments under section 134-10.
Instead, Boo Boo Motors is liable for GST of $4,200, being the GST
on the total consideration it receives for the supply of the vehicle to
Prasanna.

Purchase price paid by Prasanna $44,000

Incentive payment from Yogi $2,200

Total consideration $46,200
Including GST of $4,200

Worked Examples

86. Paragraphs 99 to 216 contain a number of worked examples
illustrating the views outlined in this draft Ruling. When the final
Ruling is issued, these examples will form part of the legally binding
section of the Ruling.

Third party adjustment notes

87. A decreasing adjustment under section 134-5 is not
attributable to a tax period until the manufacturer holds a third party
adjustment note.?’

88. The manufacturer must give a copy of a third party adjustment
note to the dealer within 28 days of:

. the dealer (or GST registered customer) requesting the
payer for a copy, or

. the manufacturer becoming aware of the adjustment
before the copy is requested.?®

Approved form

89. A document issued by a manufacturer is in the approved form
for a third party adjustment note if it includes the information required
by subsection 134-20(1), including the additional information
requirements which the Commissioner has determined in the
legislative instrument,?® and if applicable section 54-50 (which is
about GST branches).*

" Subsection 134-15(1).

%8 Subsection 134-20(2).

2 The Commissioner has determined the other information that a third party
adjustment note must contain in A New Tax System (Goods and Services Tax)
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90. Details of more than one adjustment may be shown on a third
party adjustment note. If a document includes multiple adjustments
and does not meet the requirements of subsection 134-20(1) for a
particular adjustment or adjustments, it remains an adjustment note in
the approved form for all other adjustments for which the
requirements of subsection 134-20(1) are met.

91. A document in electronic form that meets the requirements of
subsections 134-20(1) and 54-50(1) (if applicable) will be in the
approved form for an adjustment note.

Information requirements in the legislative instrument

92. The legislative instrument outlines that for a document to be a
third party adjustment note, it must contain certain information, or
enough information to enable that information to be clearly
ascertained, including the following:

o the manufacturer’s identity, as specified in a form other
than the manufacturer's ABN*

o the dealer’s identity or ABN

o a description of the thing that the dealer acquires
(including the quantity) and to which the payment
relates

o the amount of the third party payment

o the amount of the manufacturer’s decreasing

adjustment under subsection 134-5(2), and

. the date the note is issued.

Clearly ascertained

93. Clause 5 of the legislative instrument requires that the
particular information listed can be clearly ascertained from the
information in the document. This means that the information does
not have to be specifically stated or in a particular format. What is
required is that the information can be found in the document, or
determined from information within the document. It further means
that to be clearly ascertained, enough information must be present
and it must be clear what the information represents.

Third Party Adjustment Note Information Requirements Determination (No.
1) 2010.

% This Ruling constitutes approval in writing by the Commissioner under
subsection 388-50(1) of Schedule 1 to the Taxation Administration Act 1953
(TAA 1953) for such documents to be in an approved form for third party
adjustment notes.

L This record must be in English or readily accessible and easily convertible to
English as required by subsection 382-5(8) of Schedule 1 to the TAA 1953.

32 Paragraph 134-20(1)(c) provides that the third party adjustment note must set out
the payer's ABN.
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94. If the information required by clause 5 can only be determined
by reference to another external source (such as the Australian
Business Register) or another document, then that information cannot
be clearly ascertained from the information contained in that
document as required by the opening words of clause 5.%

Circumstances in which the Commissioner may exercise the
discretion to treat a document as a third party adjustment note

95. The Commissioner has the discretion to treat a particular
document, which is not a third party adjustment note, as a third party
adjustment note.** The Commissioner will exercise this discretion on
a case-by-case basis.

96. The factors outlined in Law Administration Practice Statement
PSLA 2004/11 The Commissioner’s discretions to treat a particular
document as a tax invoice or adjustment note (in relation to tax
invoices under section 29-70 and adjustment notes under

section 29-75) may be relevant when considering the exercise of the
discretion to treat a document as a third party adjustment note. These
factors are not exhaustive and there may be other circumstances that
are relevant in a particular case.

97. When the Commissioner exercises the discretion to treat a
document as a third party adjustment note, that document is a third
party adjustment note as defined in section 195-1. This treatment
applies for the purposes of both the manufacturer and the dealer. The
document for which the discretion has been exercised is treated as a
third party adjustment note for the adjustment from the date it was
created.

98. However, this does not mean that the manufacturer had,
before the exercise of the discretion, complied with their obligation to
issue a third party adjustment note within the required time.

* Further explanation of some of these information requirements is set out in
GSTR 2013/2 Goods and services tax: adjustment notes in respect of adjustment
notes for Division 19 adjustments.

% Subsection 134-20(1).
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Worked examples

99. The following examples, although not exhaustive of all
scenarios, demonstrate the application of the propositions in this draft
Ruling to common payments made in the motor vehicle industry.

100. The GST consequences of any incentive payment are highly
dependent on the individual facts and circumstances of each
arrangement. Any material variation to the facts in the following
examples may give rise to a different GST outcome. Therefore, care
should be taken in drawing conclusions where the material facts and
circumstances differ from those discussed in the examples below,
even if the payments are referred to using similar names or
descriptions.

Fleet rebates

101. Fleet rebates are often paid where the dealer sells a particular
class of vehicle (ordered as ‘non-fleet’ vehicles or at ‘non-fleet’
pricing) to a particular class of customers known as fleet customers.
These are generally business or government customers.

102. Fleet rebates may be paid to the dealer, or directly to the
customer. Where they are paid to the dealer, the dealer is generally
required to reflect the rebate as a discount in the cost given to the
customer.

Worked Example 1: fleet rebate paid to dealer for vehicle
acquired as non-fleet vehicle

103. Kevin Car Distributors runs a fleet program for business
customers. Under the program, businesses may purchase motor
vehicles of particular models at or below a fleet price (as listed in a
monthly schedule), from any of Kevin Car Distributors authorised
dealers. Robert’s Dealership is an authorised dealership.

104. Kevin Car Distributors makes a fleet rebate payment to
Robert’s Dealership when Robert’'s Dealership sells motor vehicles to
fleet customers at a price specified by Kevin Car Distributors.

105. The fleet rebate is payable in respect of each motor vehicle
sold to a fleet customer that is already held in stock by Robert’s
Dealership. There are different categories of fleet customers which
determine the maximum amount that Robert’s Dealership may charge
for the vehicle.
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106. Robert’'s Dealership orders a vehicle from Kevin Car
Distributors via Fast Finance Co for $33,000. Robert’s Dealership
then sells that vehicle to a fleet customer, Bruce, for $55,000. Kevin
Car Distributors pays Robert’s Dealership the fleet rebate of $4,400.
See following diagram.

$33,000

Kevin Car
Distributors | >
motor vehicle

A
$4,400 $33,000 | | motor vehicle

$55,000

’ Robert’s
«— Dealership

motor vehicle

Is there a supply for consideration?

107. The sale of the vehicle by Robert’s Dealership to Bruce is the
reason for the payment by Kevin Car Distributors to Robert’s
Dealership. The price paid by Bruce and the payment from Kevin Car
Distributors together form the consideration for the supply of the
motor vehicle, which is $59,400.

Purchase price paid by Bruce $55,000

Incentive payment from Kevin $4,400

Total consideration $59,400
Including GST of $5,400

108. No other supplies made by Robert’s Dealership are
identifiable in this example.

109. Robert’s Dealership is therefore liable for GST of $5,400,
being the GST payable on the full consideration that it received for
the supply of the motor vehicle.

110. As Kevin Car Distributor has not made a creditable
acquisition, it is not entitled to an input tax credit.

111. If Bruce is registered for GST and makes a creditable
acquisition of the vehicle, he will be entitled to an input tax credit of
$5,000, being the input tax credit entitlement referable to the extent of
consideration provided by him.
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Are there any adjustments under Division 134?

112. Robert’s Dealership has acquired a motor vehicle that was
supplied by Kevin Car Distributors to the interposed finance company
as a taxable supply.

113. The payment is in connection with the acquisition of the
vehicle by Robert’s Dealership as Robert’s Dealership would have
acquired the vehicle at a non-fleet price with the knowledge that the
payment would be made if the vehicle was subsequently sold to a
fleet customer at fleet pricing.

114. Having regard to the nature of the payment, even though the
reason for the payment is the supply of the vehicle by Robert’s
Dealership to Bruce, the payment is in connection with Robert’s
Dealership’s acquisition of the vehicle from the interposed finance
company.

115. This is because Kevin Car Distributor’'s payment is payable in
respect of each motor vehicle sold to a fleet customer that was
already held by Robert’'s Dealership. The payment has the effect of
indirectly reducing the price of the vehicle acquired by Robert’s
Dealership sold to fleet customers so that what Robert’s Dealership
pays for the vehicle is effectively what it would have paid had it
acquired the vehicle at the fleet price. Therefore, Kevin Car
Distributors has a decreasing adjustment under section 134-5 of
$400.

116. As Robert’s Dealership has made a supply for consideration,
being the supply of the motor vehicle to Bruce, and is liable for GST
on that taxable supply, it does not have an increasing adjustment
under section 134-10 because paragraph 134-10(1)(e) is not
satisfied.

Worked Example 2: fleet rebate paid to a dealer before sale to
customer

117. Skyrise Manufacturing runs a fleet program for business
customers. Under the program, business customers may purchase
motor vehicles of particular ‘qualifying’ models at or below a fleet
price from any of Skyrise Manufacturing’s authorised dealers. Skyrise
Manufacturing pays its dealers a fleet rebate once those qualifying
models are delivered to the dealers’ showrooms. However, if the
qualifying vehicle is sold to a non-fleet customer, the dealer is
required to repay the fleet rebate.

118. Daikoku Dealers, an authorised dealership, orders five
qualifying vehicles and Skyrise Manufacturing separately pays
Daikoku Dealers $3,300 for each vehicle. At this point in time,
Daikoku Dealers has not yet found a customer for the vehicles.
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119. Kasey is a fleet customer and purchases one of the qualifying
vehicles from Daikoku Dealers for $23,100. See following diagram.
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Is there a supply for consideration?

120. The sale of the vehicle by Daikoku Dealers to Kasey is the
reason for the payment. This is because Skyrise Manufacturing made
the payment for the future supply of the vehicle to a fleet customer.
The price paid by Kasey and the payment from Skyrise Manufacturing
together form the consideration for the supply of the motor vehicle,
which is $26,400.

Purchase price paid by Kasey $23,100

Incentive payment from Skyrise $3,300

Total consideration $26,400
Including GST of $2,400

121. Daikoku Dealers is therefore liable for GST of $2,400, being
the GST payable on the full consideration that it received for the
supply of the motor vehicle. It does not matter that Skyrise
Manufacturing pays Daikoku Dealers before it makes the supply to
Kasey. Consideration may be provided for a supply at any time.

Are there any adjustments under Division 134?

122. Daikoku Dealers has acquired a motor vehicle that was
supplied by Skyrise Manufacturing to the interposed finance company
as a taxable supply.
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123. While the reason for the payment is the supply of the vehicle
by Daikoku Dealers to Kasey, the payment is in connection with the
acquisition of the vehicle from the interposed finance company by
Daikoku Dealers because the payment has the effect of indirectly
reducing the price of the vehicle acquired by Daikoku Dealers and
sold to Kasey by $3,300. Therefore, Skyrise Manufacturing has a
decreasing adjustment under section 134-5 of $300.

124. As Daikoku Dealers has made a supply for consideration,
being the supply of the motor vehicle to Kasey and is liable for GST
on that taxable supply, it does not have an increasing adjustment
under section 134-10 because paragraph 134-10(1)(e) is not
satisfied.

Worked Example 3: fleet rebate paid to customer

125. Easy Driving Distributors offers a rebate to fleet customers
who buy its vehicles from its dealers. The customers are given an
option to either receive the rebate directly from Easy Driving
Distributors as a cheque or to redirect the rebate to its dealer to
reduce the purchase price of the vehicle.

126. Tony is a fleet customer who is registered for GST and
acquires a vehicle from Galactic Dealers for $22,000. As a fleet
customer, Tony is entitled to receive a rebate of $2,200 from Easy
Driving Distributors. Galactic Dealers ordered the vehicle for $11,000.
See following diagram.
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Is there a supply for consideration?

127. Unless Tony’s enterprise involves making suppli