TR 94/D31 - Income tax: deductions for repairs

This cover sheet is provided for information only. It does not form part of TR 94/D31 - Income
tax: deductions for repairs

This document has been finalised by TR 97/23.


https://www.ato.gov.au/law/view/document?LocID=%22TXR%2FTR9723%2FNAT%2FATO%22&PiT=20240529000001

Draft Taxation Ruling

Tavation TR 94/D31

N Office FOI status draft only - for comment page 1 of 35
Draft Taxation Ruling
Income tax: deductions for repairs
contents para Draft Taxation Rulings (DTRs) represent the preliminary, though
What this Ruling is about 1 considered, views of the Australian Taxation Office.
Previous Rulings now DTRs may not be relied on by taxation officers, taxpayers and
withdrawn S practitioners. It is only final Taxation Rulings which represent
Ruling 6 authoritative statements by the Australian Taxation Office of its stance
Date of effect 36 on the particular matters covered in the Ruling.
Explanations 37
Examples 97

What this Ruling is about

Detailed contents list 129

1. This Ruling explains the circumstances in which expenditure
incurred by a taxpayer for repairs is an allowable deduction under
section 53 of the Income Tax Assessment Act 1936 (the Act). It deals

with:

(a) the meaning of the word 'repairs' in subsection 53(1);

(b) repair expenditure of a capital nature;

(©) the distinction between repair and either renewal or
reconstruction - what is meant by the 'entirety’;

(d) the distinction between a repair and an improvement;

(e) expenditure to remedy wear or damage in existence at
the date of acquisition (initial repairs);

® expenditure incurred by a taxpayer on repairs to
property that the taxpayer does not own;

(2) expenditure for repairs before premises, plant, etc is
held, occupied or used for income producing or

business purposes;

(h) expenditure for repairs after premises, plant, etc ceases
to be held, occupied or used for income producing or
business purposes;

(1) expenditure for repairs to property previously used for
non-income producing purposes; and

() expenditure for repairs to property used only partly for
income producing purposes during a year of income.

2. This Ruling does not consider in any detail the circumstances in

which a loss or outgoing for repairs may be deductible under
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subsection 51(1) or 54(1). Repairs may include some maintenance
work but it may not include all maintenance work. If non-capital
maintenance work is not a repair it may be deductible under
subsection 51(1) (the general deduction provision). If expenditure on
maintenance work is of a capital nature, it may be depreciable under
subsection 54(1).

3.  If expenditure on repairs is potentially deductible under both
subsections 53(1) and 51(1), we consider that it is more 'appropriate' in
terms of the exercise of the discretion in subsection 82(1) (no double
deductions) that the deduction be allowed under subsection 53(1)
rather than 51(1): see Case Q 98, 83 ATC 487 at 489; Case 26 (1983)
27 CTBR (NS) 158 at 160. In any event, our view is that if
expenditure on repairs is deductible under the general deduction
provision of subsection 51(1), it is also deductible (and would be
expected to be deductible to the same extent) under the specific
deduction provision of subsection 53(1), when read with subsection
53(3).

4. The Ruling does not deal with any capital gains tax issues that
may arise in relation to repairs of a capital nature or other
improvements to assets.

Previous Rulings now withdrawn

5. This Ruling replaces Taxation Rulings IT 153, IT 180, IT 2089,
IT 2116, 1T 2149, IT 2183 and IT 2587 and Taxation Determination
TD 92/180. These Rulings and the Determination are now withdrawn.

Ruling

Meaning of the word 'repairs’

(see explanations at paragraphs 37 to 49 and examples at
paragraphs 97 to 98 of this Ruling)

6.  Inits context in subsection 53(1), the word 'repairs' relates to
work done to 'premises, part of premises, plant, machinery,
implements, utensils, rolling stock or articles' (in this Ruling referred
to as 'premises, plant, etc').

7. The word 'repairs' has its ordinary meaning. It ordinarily means
the remedying or making good of defects in the premises, plant, etc to
be repaired and contemplates the continued existence of the premises,
plant, etc. Repair for the most part is occasional and partial.

It involves restoration of the efficiency of function of the premises,
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plant, etc being repaired and may include restoration to its former state
or condition without changing its character. A repair merely replaces
a part of something or corrects something which is already there and
has become worn out or dilapidated. Works can fairly be described as
'repairs' if they are done to make good a deterioration that has occurred
by ordinary wear or tear or by the operation of natural causes during
the passage of time.

8.  'Repairs', in its context in subsection 53(1), is more directed to
the holding, occupying or use of property for 'the purpose of producing
assessable income, or carrying on a business for that purpose' ( in this
Ruling referred to for brevity as 'income producing or business
purposes') than it is to the property's appearance, form, state or
condition. In determining whether work done to property is a 'repair’
in terms of subsection 53(1), it is therefore more significant to
consider whether the work restores the efficiency of function of the
property than it is to consider whether the appearance, form, state or
condition of the property is exactly restored.

9.  Work done partly to remedy or make good defects does not
cease to be a repair if it is also done partly - even largely - in
anticipation of forthcoming defects or in rectifying defects in their
very early stages. Repairs are not limited to rectifying defects which
have already become serious. Work done to premises, plant, etc that is
not in need of repair, however, is not repair work and any expenditure
for the work in these circumstances is not deductible under subsection
53(1).

10. Some kinds of maintenance work are 'repairs' in its context in
subsection 53(1), for example, painting plant or business premises.
Other kinds of maintenance work, such as oiling, brushing or cleaning
something which is otherwise in good working condition and only
requires attention to prevent the possibility of its going wrong in the
future, are not 'repairs' in terms of subsection 53(1). Expenditure on
the latter kind of maintenance work may be an allowable deduction
under subsection 51(1).

11.  What is 'repair' for the purposes of subsection 53(1) is a question
of degree in each case having regard to the state of the particular
premises, plant, etc at the time the expenditure is incurred and to the
nature and extent of the work done.

12. If work done to premises, plant, etc goes beyond what is 'repairs'
for the purpose of subsection 53(1) any expenditure for the work is not
deductible for the reason that it is not 'repairs'. For example, the work
may do more than restore the premises, plant, etc to its former state or
condition - or do more than restore its efficiency of function - in which
case it is not for 'repairs'.
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13. Expenditure for repairs' is different from expenditure for
'manufacture'. Manufacturing operations involve more than work
done on repair and result in the production of a new article. However,
'manufacture' does not extend to a process which results in the creation
of a product that is not different in character or use from the article
from which it is made but which is distinct only in terms of its
marketability (eg a retreaded tyre). No deduction is allowable under
subsection 53(1) for expenditure involved in manufacturing
operations. Expenditure incurred in carrying on manufacturing
operations is ordinarily an allowable deduction, however, under
subsection 51(1).

Repair expenditure of a capital nature

(see explanations at paragraphs 50 to 57 and example at
paragraph 99 of this Ruling)

14. Expenditure incurred for repairs is not deductible under
subsection 53(1) if the expenditure is of a capital nature.

15. Expenditure for repairs to premises, plant, etc is of a capital
nature if either:

(a) the guidelines for distinguishing between capital and
revenue outgoings laid down by the courts in such cases as
Sun Newspapers Ltd v. FC of T (1938) 61 CLR 337; 5
ATD 87 indicate that the expenditure is incurred in
establishing, replacing or enlarging the profit-yielding (ie
business) structure rather being a working or operating
expense (see also paragraph 52 of this Ruling); or

(b) the expenditure, rather than be for work done to restore the
premises, plant, etc by renewal or replacement of
subsidiary parts of a whole, is for work that is a renewal in
the sense of a reconstruction of the entirety (meaning by
the entirety not necessarily the whole but substantially the
whole of the premises, plant, etc under discussion).

The application of this distinction depends very much on
what, in the circumstances of the case, is properly
considered to be the relevant entirety (see also paragraph
53 of this Ruling); or

(c) if premises, plant, etc bought for use as a capital asset in
the buyer's business is not in good order and suitable for
use in the way intended, expenditure incurred in putting it
in order suitable for use is part of the cost of its acquisition
and 1s of a capital nature (see also paragraphs 54 and 68 to
78 of this Ruling).
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16. If work done goes beyond 'repair' and the whole cost is of a
capital nature, no amount is allowed for 'notional' repairs, ie the
amount which it is estimated that it would have cost the taxpayer if the
premises, plant, etc had merely been repaired (but see paragraph 26 of
this Ruling in relation to the deductibility of repairs carried out at the
same time as an improvement).

17. The cost of replacing items such as stoves, refrigerators and
furniture in premises used for income producing or business purposes
is expenditure of a capital nature and is not deductible under
subsection 53(1). [Note, however, that these items are plant on which
depreciation is allowable].

18. The cost of replacing items such as locks and exhaust fans,
which are permanent fixtures installed in premises used for income
producing or business premises, is deductible as a repair under
subsection 53(1) provided it is really a replacement of a worn out unit
by a new unit of a similar design which simply restores efficiency of
function and is not an improvement to the premises.

Distinction between repair and either renewal or reconstruction -
what is meant by the 'entirety’

(see explanations at paragraphs 58 to 64 and examples at
paragraphs 100 to 102 of this Ruling)

19. Repair is restoration by renewal or replacement of subsidiary
parts of a whole. Renewal, as distinguished from repair, is
reconstruction of the entirety. In this context, the 'entirety' does not
mean only the whole but also includes substantially the whole subject-
matter under discussion.

20. There is no one correct test for what is a subsidiary part and
what is an entirety. Which approach to adopt depends on the facts in
each particular case and, even then, the question is one of degree.

To identify an entirety, it is helpful to consider whether:

. the premises, plant, etc under discussion is physically,
commercially and functionally an inseparable part of
something else;

. the premises, plant, etc is separately identifiable as a
principal item of capital equipment;

. the thing or structure is an integral part, but only a part, of
entire premises and is capable of providing a useful
function without regard to any other part of the premises;
and
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. the thing or structure is a separate and distinct item of
plant in itself from the thing or structure which it services
or is an integral part of some larger item of plant.

21. Although the reconstruction of the whole of premises, plant, etc
is not a deductible repair, a series of restorations could be undertaken
over a period of time which progressively restore subsidiary parts of
the whole. The progressive restoration would involve a series of
deductible repair expenses. It is a question of fact and degree whether
the work is the reconstruction of an entirety or a progressive
restoration of subsidiary parts of the entirety over a period of time.
Relevant considerations in drawing the line of demarcation here
include:

. the nature of the premises, plant, etc involved;

. the period of time over which the work is done (the shorter
the period the more likely a reconstruction of the entirety
is involved); and

. whether or not the work is done in accordance with an on-
going program of restoration.

Distinction between a repair and an improvement

(see explanations at paragraphs 65 to 67 and examples at
paragraphs 103 to 114 of this Ruling)

22. The meaning of 'repair' is considered in paragraphs 6 to 13
above. In the case of a 'repair’, broadly speaking, the work restores the
efficiency of function of the property. An 'improvement', on the other
hand, provides a greater efficiency of function in the property - usually
in some existing function. It involves bringing a thing or structure
(e.g. premises, plant, etc) into a more valuable or desirable state or
condition than a mere repair would do. An improvement generally
extends the income producing ability or expected life of the thing or
structure. Replacement or substantial reconstruction of the entirety, as
distinct from subsidiary parts of the whole, is an improvement.

23. If expenditure is incurred in replacing or renewing a part of
premises, plant, etc with a material of a different type from the
original, the work done may either repair the premises, plant, etc., or
be an improvement to it.

24.  Whether the use of a more modern material to replace the
original material qualifies as a repair is a question that is determined
on the facts of each case. It is restoration of efficiency of function
rather than exact repetition of form or material that is significant. The
test used is whether there is a sufficient degree of improvement to
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justify the characterisation of the expenditure as capital and therefore
exclude the expenditure from deductibility under subsection 53(1).

25. The material used does not have to be exactly the same as the
original material for the work to be a repair. Similarly, the use of
different material, whether it happens to be cheaper or more expensive
than the original material being replaced, does not necessarily rule out
the work from being a repair.

26. The character of a repair does not necessarily change because it
is carried out at the same time as an improvement. If an extensive
renovation or restoration project is undertaken combining repairs and
improvements, it is necessary to examine separately the individual
parts of the total project to determine whether any part, if considered
in isolation from the entire project, is a repair. It is not appropriate to
have regard only to the result of the entirety of the work done. It is
inappropriate to regard the whole project as an affair of capital. In
other words, if individual parts of the total project can be characterised
as repairs, and if their cost can be reasonably quantified, those items
are repairs. It must be possible to segregate the cost of the repairs
actually effected from the capital cost of the improvements.
Expenditure on 'notional' repairs is not deductible; see paragraph 16 of
this Ruling.

Expenditure to remedy wear or damage in existence at the date of
acquisition (initial repairs)

(see explanations at paragraphs 68 to 78 and examples at
paragraphs 115 to 119 of this Ruling)

27. Expenditure incurred on initial repairs of newly or recently
acquired premises, plant, etc, where the expenditure is incurred in
remedying defects in existence at the date of acquisition, is
expenditure of a capital nature and is not, therefore, deductible under
subsection 53(1). It is not deductible even though the repairs are
carried out shortly after the premises, plant, etc are acquired. The
costs of effecting initial repairs are still not deductible even if some
income happens to be earned before the repair expenditure is incurred.

28. The main consideration here is the condition of the premises,
plant, etc when it is acquired. Whether at the time of acquisition the
taxpayer was aware of the condition of the property, including its need
for repair, and whether the purchase price reflected the need for
repairs, are immaterial. We consider that the English Court of Appeal
decision in Odeon Associated Theatres v. Jones (Inspector of Taxes)
(1972) 1 All ER 681 is not authority in Australia for a contrary view.
An initial repair expense is capital in nature. It is not the type of repair
expenditure ordinarily incurred as a working expense in producing
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assessable income or in carrying on a business. This is because it
lacks a connection with the conduct or operations of the taxpayer that
produce the taxpayer's assessable income. It is essentially an
additional cost of acquiring the property. It is not deductible under
subsection 53(1).

29. An initial repair expense may not be dissected or apportioned to
allow a deduction of some part of the expense that may be said to
remedy defects arising from the use of the premises, plant, etc by the
taxpayer after it was acquired. Subsection 53(3) does not provide for
any such dissection or apportionment.

Expenditure incurred by a taxpayer on repairs to property that
the taxpayer does not own.

(see explanations at paragraph 79 and examples at paragraphs
120 to 121 of this Ruling)

30. A taxpayer is entitled to a deduction under subsection 53(1) for
repairs to premises, plant, etc he or she holds, occupies or uses in a
year of income for income producing or business purposes, even
though the taxpayer does not own that property. Similarly, there need
be no legal obligation on the taxpayer to undertake the repairs for the
taxpayer to be entitled to a deduction. Expenditure for the repairs
must be 'incurred' by the taxpayer in the year of income in which the
deduction is claimed. Payment for the repairs in the income year is
not necessary (though this will of course be expenditure incurred) but
the expenditure must have been 'incurred' in that year. The word
'incurred' in subsection 53(1) has the same meaning as the word
'incurred' used in subsection 51(1). Broadly stated, to be 'incurred'
there needs to be an existing pecuniary obligation in relation to the
repairs that has become due, but not necessarily payable, at that time.

Expenditure for repairs before premises, plant, etc is held,
occupied or used for income producing or business purposes.

(see explanations at paragraphs 80 to 83 and example at
paragraph 122 of this Ruling)

31. Expenditure for repairs incurred in a year of income before the
premises, plant, etc is held, occupied or used for income producing or
business purposes is not deductible under subsection 53(1).
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Expenditure for repairs after premises, plant, etc ceases to be
held, occupied or used for income producing or business purposes.

(see explanations at paragraphs 84 to 88 and examples at
paragraphs 123 to 124 of this Ruling)

32. The cost of repairs carried out after premises, plant, etc has
ceased to be held, occupied or used for income producing or business
purposes is an allowable deduction under subsection 53(1) provided:

(a) the necessity for the repair can be related to the period
during which the premises, plant, etc was producing
assessable income; and

(b) the premises, plant, etc has been held, occupied or used to
produce assessable income, or in carrying on a business
for that purpose, at some time during the year of income in
which the expenditure is incurred.

Expenditure for repairs to premises, plant, etc previously used for
non-income producing purposes.

(see explanations at paragraphs 89 to 93 and examples at
paragraphs 125 to 127 of this Ruling)

33. In appropriate circumstances, expenditure for repairs can qualify
as a deduction where the relevant premises, plant, etc has previously
been used for non-income producing purposes.

34.  Where expenditure for repairs is incurred in a year of income in
which the premises, plant, etc is used for income producing or
business purposes, and not by way of effecting initial repairs, the
expenditure is deductible under subsection 53(1) if the need for the
expenditure arises from use of the premises, plant, etc while it is being
applied to income producing or business purposes.

Expenditure for repairs to premises, plant, etc used only partly
for income producing purposes during a year of income.

(see explanations at paragraphs 94 to 96 and example at
paragraph 128 of this Ruling)

35. If premises, plant, etc is used during a period partly for income
producing or business purposes and partly for non-income producing
or non-business purposes, expenditure for repairs is only deductible to
the extent that we consider reasonable. As with all discretions, we
must decide each case on its merits. However, we would expect that
the amount of the expenditure allowable under subsection 53(1), when
read with subsection 53(3), would ordinarily be the amount
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attributable to the use of the premises, plant, etc during the period for
income producing or business purposes.

Date of effect

36. This Ruling applies to years commencing both before and after
its date of issue. However, the Ruling does not apply to taxpayers to
the extent that it conflicts with the terms of a settlement of a dispute
agreed to before the date of issue of the Ruling (see paragraphs 21 and
22 of Taxation Ruling TR 92/20).

Explanations

Meaning of the word 'repairs’

(see ruling at paragraphs 6 to 13 and examples at paragraphs 97
to 98 of this Ruling)

37. The word 'repairs' in subsection 53(1) is not defined in the Act.
In its context in subsection 53(1), the word 'repairs' bears its ordinary
meaning. According to The Shorter Oxford English Dictionary,
'repair' means:

'Restoration of some material thing or structure by the renewal
of decayed or worn-out parts, by refixing what has become loose
or detached; the result of this.'

38. Many judicial decisions make it plain that 'repair' involves the
making good of defects, including the renewal of parts and that the
word does not imply a total reconstruction: Stroud's Judicial
Dictionary. Repair, as the word is commonly understood, does not
depend on whether much is done or only a little. Lord Macnaghten
said in the House of Lords decision in Hoddinott v. Newton Chambers
& Co Ltd [1901] AC 49 at 54:

'A man does not usually wait to repair his house until it is
altogether ruinous and on the point of falling to pieces'.

39. The High Court of Australia (Windeyer J) said in W Thomas &
Co Pty Ltd v. FC of T (1965) 115 CLR 58 at 72; 14 ATD 78 at 87:

'"The words "repair" and "improvement" may for some purposes
connote contrasting concepts; but obviously repairing a thing
improves the condition it was in immediately before repair. It
may sometimes be convenient for some purposes to contrast a
"repair" with a "replacement" or a "renewal". But repairs to a
whole are often made by the replacement of worn-out parts by
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new parts. Repair involves restoration of a thing to a condition
it formerly had without changing its character. But in the case
of a thing considered from the point of view of its use as
distinct from its appearance, it is restoration of efficiency of
function rather than exact repetition of form or material that is
significant. Whether or not work done upon a thing is aptly
described as a repair of that thing is thus a question of fact and
degree'. (Emphasis added.)

40. The word 'repairs', in its context in subsection 53(1), is more
directed to the holding, occupying or use of property for income
producing or business purposes than it is to the property's appearance,
form, state or condition. As Windeyer J indicated in the italicised
passage above from the W Thomas & Co case, it is therefore more
significant to consider whether the work restores the efficiency of
function of the property than it is to consider whether the appearance,
form, state or condition of the property is exactly restored.

41. Maintenance, as generally understood, includes the prevention of
defects, a common example being the regular re-painting of business
premises. The word 'maintenance’ is not necessarily distinguished
from 'repair'. It may in some contexts be the same as 'repair’, and it
may in some contexts have a wider meaning which includes repairing
as well as other operations. Some kinds of maintenance work
constitute 'repairs' in its context in subsection 53(1) for example,
painting plant or business premises.

42. In Day v. Harland and Wolff[1953] 2 All ER 387 Pearson J
observed at 388:

'So, very broadly speaking, I think that to repair is to remedy
defects, but it can also properly include an element of the "stitch
in time which saves nine". Work does not cease to be repair
work because it is done to a large extent in anticipation of
forthcoming defects or in rectification of merely incipient
defects, rather than the rectification of defects which have
already become serious. Some element of anticipation is
included'.(Emphasis added.)

43. His Honour's statement, by necessary implication, indicates that
work done that is only in anticipation of forthcoming defects does in
fact cease to be repair work.

44. Expenditure incurred on work done to premises, plant, etc, if the
work goes beyond remedial or restorative work that is a repair, is not
deductible for the reason that the expenditure is not for 'repairs' within
the meaning of that term in subsection 53(1).

45. Oiling, brushing or cleaning something which is otherwise in
good working condition, and only requires attention to prevent the
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possibility of its going wrong in the future, is not 'repairs' in terms of
subsection 53(1): compare London & North-Eastern Railway Co v.
Berriman [1946] 1 All ER 255 at 267 [The cost of these operations
may be deductible under subsection 51(1)].

46. What is a 'repair' for the purposes of subsection 53(1) is a
question of degree in each case having regard to the state of the
particular premises, plant, etc at the time the expenditure is incurred
(per Buckley L] in Lurcott v. Wakely & Wheeler [1911] 1 KB 905 at
924) and to the nature and extent of the work done. 'Repair' may
involve renewal or replacement to some degree.

47. 'Repair' differs from 'manufacture'. Repair replaces or corrects
worn out or dilapidated parts of plant, machinery, implements,
utensils, rolling stock or articles and contemplates the continued
existence of the plant, etc. The essence of manufacture is that what is
made is a different thing from that out of which it is made. However,
'manufacture' does not extend to a process which results in the creation
of a product that is not different in character or use from the article
from which it is made but which is distinct only in terms of its
marketability (e.g. a retreaded tyre which, in terms of its marketability,
is distinct from either a new tyre or a worn tyre but which is not
different in character or use from the worn tyre that was submitted to
the retreading process): FC of T v. Jax Tyres Pty Ltd 85 ATC 4001;
(1984) 16 ATR 97.

48. The recharging of batteries, for instance, can fairly be described
as a repair. But if batteries are completely dismantled and each
internal compartment is completely rebuilt with new plates, these
replating operations result in the manufacture of batteries that have
lost their original identities: F'C of T v. Adams (1948) 8 ATD 332 at
334. Similarly, operations to remodel fur garments involving the
taking of skins made up into one description of fur garment and
producing another so alters an existing fur garment to produce a new
one. A different article is made. The work constitutes manufacture
and not 'repair’: FC of T v. Jack Zinader Pty Ltd (1949) 78 CLR 336; 9
ATD 46.

49. No deduction is allowable under subsection 53(1) for
expenditure involved in manufacturing operations. A deduction for
the costs of these manufacturing operations is ordinarily allowable,
however, under subsection 51(1).

Repair expenditure of a capital nature

(see ruling at paragraphs 14 to 18 and example at paragraph 99
of this Ruling)



Draft Taxation Ruling

TR 94/D31

FOI status draft only - for comment page 13 of 35

50. Subsection 53(1) excludes from being a deduction 'expenditure
of a capital nature'.

51.  Two of the leading Australian cases on determining whether
expenditure for repairs is of a capital nature are FC of T v. Western
Suburbs Cinemas Ltd (1952) 86 CLR 102; 9 ATD 452 and Lindsay v.
FC of T (1960) 106 CLR 377; 12 ATD 197 (affirmed on appeal at
(1961) 106 CLR 377; 12 ATD 505).

52. Inthe Western Suburbs Cinemas case, the High Court (Kitto J)
held that a new ceiling was an improvement to a fixed capital asset
and that its cost was a capital charge. His Honour said at (86 CLR)
105-6; (9 ATD) 454:

"To decide whether a particular item of expenditure on business
premises ought to be charged to capital or revenue account is apt
to be a matter of difficulty, though the difference between the
two accounts is clear enough as a matter of general statement:
Sun Newspapers Ltd v. FC of T. In this case, the work done
consisted of the replacement of the entire ceiling, a major and
important part of the structure of the theatre, with a new and
better ceiling. The operation seems to me different, not only in
degree, but in kind, from the type of repairs which are properly
allowed for in the working expenses of a theatre business. It did
much more than meet a need for restoration; it provided a ceiling
having considerable advantages over the old one, including the
advantage that it reduced the likelihood of repair bills in the
future.'

53. In Lindsay's case, the High Court (Kitto J) held that expenditure
incurred to renew a slipway was a renewal of an entirety and not a
deductible repair. His Honour said at (106 CLR) 383-4; (12 ATD)
200:

'If the work done in respect of the slipway is correctly described
as repairs, it cannot, I think, on the facts of this case, be of a
capital nature. The problem is to characterise the expenditure
according to the familiar distinction between repair, in the sense
of restoration by renewal or replacement of subsidiary parts of a
whole, and renewal in the sense of reconstruction of the entirety,
meaning by the entirety not necessarily the whole but
substantially the whole of the subject-matter under discussion:
per Buckley LI, in Lurcott v. Wakely & Wheeler; Rhodesia
Railways Ltd v. Resident Commissioner and Treasurer,
Bechuanaland Protectorate'.

54. Expenditure on initial repairs of newly or recently acquired
premises, plant, etc where the expenditure is incurred in remedying
defects in existence at the date of acquisition is of a capital nature and
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is not, therefore, deductible (paragraphs 68 to 78 of this Ruling
elaborate on initial repairs).

55. No deduction is allowable for notional' repairs, ie an amount
which it is estimated the repair would have cost the taxpayer if the
premises, plant, etc had in fact been repaired.

56. Inthe Western Suburbs Cinemas Ltd case the ceiling of a motion
picture theatre was in a state of disrepair. To restore the ceiling to its
original condition would have cost £603. The company instead
replaced the ceiling with a new one of a different design and better
material for a cost of more than £3000. The High Court (Kitto J)
concluded that the new ceiling was an improvement to a fixed capital
asset and that its cost was a capital charge. After reaching this
conclusion, his Honour rejected an argument that, where an actual
expenditure is not an allowable deduction, a notional expenditure may
be. Kitto J said at (CLR) 107; (ATD) 455:

'....when a taxpayer has two courses open to him, one involving
an expenditure which will be an allowable deduction for income
tax and the other involving an expenditure which will not be an
allowable deduction, and for his own reasons he chooses the
second course, he cannot have his income tax assessed as if he
had exercised his choice in the opposite way. Section 53 is
concerned with expenditure which was in fact incurred, not with
expenditure which could have been incurred but was not'.

57. Costs of replacing items such as locks and exhaust fans installed
as permanent fixtures in premises used for income producing or
business premises, are deductible under subsection 53(1) as repairs
provided:

(a) aworn out unit is really replaced by a new unit of a similar
design which simply restores efficiency of function; and

(b) it is not an improvement to the premises: 17 TBRD Case
S 27; 13 CTBR (NS) Case 56.

Distinction between repair and either renewal or reconstruction -
what is meant by the 'entirety’

(see ruling at paragraphs 19 to 21 and examples at paragraphs
100 to 102 of this Ruling)

58. Repairs to premises, plant, etc may involve renewal or
replacement of a subordinate part of the premises, plant etc. As
Buckley LJ said in Lurcott v Wakely & Wheeler [1911] 1 KB at 924

'Repair is restoration by renewal or replacement of subsidiary
parts of a whole. Renewal, as distinguished from repair, is
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reconstruction of the entirety, meaning by the entirety not
necessarily the whole but substantially the whole subject-matter
under discussion...the question of repair is in every case one of
degree, and the test is whether the act to be done is one which in
substance is the renewal or replacement of defective parts, or the
renewal or replacement of substantially the whole'.

59. Renewal, replacement or reconstruction of the entirety (ie the
whole or substantially the whole) of a thing or structure is an
improvement rather than a deductible repair.

60. The tests used by the courts and tribunals, or suggested by
commentators, to identify an entirety - as distinct from a subsidiary
part - include:

e  Are the premises, plant, etc (eg chimney) physically,
commercially and functionally an inseparable part of an
entirety (eg factory)?: Samuel Jones & Co (Devondale) Ltd
v. IRC (1952) 32 TC 513.

e  Are the premises, plant, etc (eg slipway) separately
identifiable as a principal item of capital equipment?:
Lindsay's case.

e Is the thing or structure (e.g. timber staircases) an integral
part, but only a part, of the entire premises and is it capable
of providing a useful function without regard to any other
part of the premises?: Case W68, 89 ATC 613; AAT Case
5232 (1989) 20 ATR 3796.

e Is the thing or structure (e.g. meters and pumping plant) a
separate and distinct item of plant in itself from the thing or
structure (e.g. light and power station) to which it supplied
something (e.g. electric light and power) or an integral part
of some larger item of plant?: Case 36, (1949) 15 TBRD
287.

e Are the premises, plant, etc., a 'unit of property' as that
expression is used in the depreciation provisions of the
income tax law - bearing in mind that, to be such a 'unit' the
thing or structure must be 'functionally separate and
independent'?: Ready Mixed Concrete (Victoria) Pty Ltd v.
FCof T(1969) 118 CLR 177; 15 ATD 215.

61. The leading Australian case in this area is the High Court
decision in Lindsay's case where slip proprietors and ship repairers
reconstructed one of two slipways. The taxpayer submitted that the
relevant entirety was the whole of the business premises on which the
slipway existed or, alternatively, the whole of the slip (comprising the
slipway, the hauling machinery which served it, the cradle on it and
the dolphins and warping winches by which vessels were manoeuvred
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on to it). Kitto J rejected a submission that the slipway was only a
subsidiary part of some larger thing or aggregation of things.

His Honour held that the expenditure involved was not deductible
under section 53 because the slipway ought to be considered as an
entirety by itself (106 CLR at 385; 12 ATD at 201):

'It is separately identifiable as a principal, and indeed principal,
item of capital equipment, so that in a discussion as to whether
work done in relation to it constitutes a repair or a renewal in the
opposed senses above mentioned, the subject-matter in relation
to which the choice of description is to be made is the slipway
itself, and not any larger thing or aggregation of things of which
it might be suggested to form part'.

62. Inthe W Thomas & Co case, where the High Court considered
deductions claimed for repairs to guttering, the roof, walls and two
floors of a building, the view was taken that the whole building was
the entirety. Windeyer J said (115 CLR at 66; 14 ATD at 83) that the
relevant question is not:

'whether the roof or the floor or some other part of the building,
looked at by itself, was repaired as distinct from being
reconstructed or replaced. It is whether what was done to the
roof or the floor or some other part was a repair to the building'.

63. In other examples, the floor of a house (Lister v. Lane [1893]
2 QB 212) and the front external wall of a house (Lurcott v Wakely &
Wheeler) have each been held to be a subsidiary part of the whole.

64. Itis a question of fact and degree whether a reconstruction is
undertaken of the whole of premises, plant, etc or a series of
restorations is embarked on over a period of time, progressively
restoring subsidiary parts of the whole. In Lindsay's case the
expenditure on the slipway was regarded as a non-deductible expense
for the reconstruction of an entirety. The expenditure would remain
non-deductible if it was simply dissected into parts referable to
different sections of the slipway.

Distinction between a repair and an improvement

(see ruling at paragraphs 22 to 26 and examples at paragraphs
103 to 104 of this Ruling)

65. An important question in distinguishing between a repair and an
improvement is whether expenditure incurred in replacing or renewing
a part of premises, plant, etc with a material of a different type from
the original is a repair of the premises, plant, etc or an improvement to
it.
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66. It needs to be borne in mind that repairing a thing improves the
condition it was in immediately before repair. Whether the use of a
more modern material to replace the original material qualifies as a
repair is a question that is determined on the facts of each case.

67. Relevant considerations, consistently with the approach taken by
the High Court in the Western Suburbs Cinemas case, are:

(a) whether or not the thing replaced or renewed was a major
and important part of the structure of the premises, plant,
etc;

(b)  whether the work done did more than meet the need for
restoration of efficiency of function;

(c) whether the thing was replaced with a new and better one;
and

(d) whether the new thing has considerable advantages over
the old one, including the advantage that it reduces the
likelihood of repair bills in the future.

Expenditure to remedy wear or damage in existence at the date of
acquisition (initial repairs)

(see ruling at paragraphs 27 to 29 and examples at paragraphs
115 to 119 of this Ruling)

68. A repair after acquisition of property is an 'initial repair' if repair
was 'due' when the property was acquired, in the sense that there was a
need for repair to restore or maintain the property's efficiency of
function. In other words, the property was neither in good order when
it was acquired nor suitable for use in the way intended.

69. The leading Aus