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Goods and Services Tax Ruling

Goods and Services Tax: what do the
expressions ‘directly connected with goods or
real property’” and ‘a supply of work physically
performed on goods’ mean for the purposes of
subsection 38-190(1) of the A New Tax System
(Goods and Services Tax) Act 19997

Preamble

This document is a ruling for the purposes of section 37 of the
Taxation Administration Act 1953. You can rely on the information
presented in this document which provides advice on the operation of
the GST system.

[Note: This is a consolidated version of this document. Refer to the Tax Office
Legal Database (http://law.ato.gov.au) to check its currency and to view the details
of all changes.]

What this Ruling is about

1. This Ruling examines the meaning of the expressions ‘directly
connected with goods or real property’” and ‘a supply of work
physically performed on goods,’ as used in subsection 38-190(1) of
the A New Tax System (Goods and Services Tax Act) 1999 (‘the GST
Act’). That subsection sets out supplies of things (other than goods or
real property) for consumption outside Australia that are GST-free.
The reach of these expressions affects whether a supply is GST-free.

2. The Ruling also looks at the meaning of ‘goods’ and ‘real
property’ as defined in the GST Act.

3. The Ruling does not examine the meaning of the other
requirements of the provisions of section 38-190.

4. Unless otherwise stated, all legislative references in this
Ruling are to the GST Act and all references to an item number are to
an item in the table in subsection 38-190(1).
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Date of effect
5. This Ruling explains our view of the law as it applied from

1 July 2000. You can rely upon this Ruling as and from its date of
issue for the purposes of section 37 of the Taxation Administration Act
1953. Goods and Services Tax Ruling GSTR 1999/1 explains the
GST rulings system and our view of when you can rely on our
interpretation of the law in GST public and private rulings.

6. If this public ruling conflicts with a previous private ruling that
you have obtained, the public ruling prevails. However, if you have
relied on a private ruling, you are protected in respect of what you
have done up to the date of issue of this public ruling. This means that
if you have underpaid an amount of GST, you are not liable for the
shortfall prior to the later ruling. Similarly, you are not liable to repay
an amount overpaid by the Commissioner as a refund.

Legislative context

7. Under section 9-5 you make a taxable supply if:
. you make the supply for consideration;
. the supply is made in the course or furtherance of an
enterprise that you carry on;
. the supply is connected with Australia’; and
. you are registered, or required to be registered.

However, the supply is not a taxable supply to the extent that it is
GST-free or input taxed.

8. Section 9-25 establishes when a supply is connected with
Australia. In the case of supplies of things other than goods or real
property, a supply is connected with Australia if the thing is done in
Australia or the supply is made through an enterprise that the supplier
carries on in Australia. If the supply is not connected under either of
these tests, and the supply is a right or option to acquire another thing
and the supply of the other thing would be connected with Australia,
the supply of the right or option is connected with Australia.

9. A supply is GST-free if it is GST-free under Division 38 or
under a provision of another Act.’

! Goods and Services Tax Ruling GSTR 2000/31 — Goods and services tax:
supplies connected with Australia — explains when a supply is connected with
Australia under section 9-25.

2 Subsection 9-25(5).

®  Pparagraph 9-30(1)(a).
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10. Division 38 sets out the supplies that are GST-free.
Subdivision 38-E sets out when exports of goods and other supplies
that are for consumption outside Australia are GST-free. The
Subdivision comprises:

. section 38-185 — exports of goods*;

. section 38-187 — lease or hire of goods for use outside
Australia;

. section 38-188 — tooling used by non-residents to

manufacture goods for export; and

. section 38-190 — supplies of things, other than goods or
real property, for consumption outside Australia.**

11.  Subsection 38-190(1) comprises five items which set out
supplies of things, other than goods or real property, for consumption
outside Australia that are GST-free. If the requirements of one of
those items are met the supply is GST-free, provided subsections
38-190(2), (2A) and (3) do not operate to negate that GST-free status.
Subsection 38-190(4) operates to extend the GST-free status allowed
under item 3.

12. If a supply is not GST-free under one item it may be GST-free
under another item. For example, a supply that is not directly
connected with goods or real property situated outside Australia is not
GST-free under item 1. However, the supply may be GST-free under
another item.

13. The expressions “directly connected with goods or real
property” and ‘a supply of work physically performed on goods’ are
used in items 1 to 3 as follows:

Supplies of things, other than goods or real property, for
consumption outside Australia

Item Topic These supplies are GST-free”
Supply connected a supply that is directly connected

1 with property with goods or real property
outside Australia situated outside Australia.

* The operation of this section is addressed in Goods and Services Tax Rulings

GSTR 2002/6, GSTR 2005/2 and GSTR 2003/4.
“A" The operation of this section is addressed in Goods and Services Tax Rulings
GSTR 2003/8, GSTR 2004/7, GSTR 2005/6 and GSTR 2007/2.

> Except to the extent that they are supplies of goods or real property.



Goods and Services Tax Ruling

GSTR 2003/7

FOI status: may be released Page 4 of 53
Supply to a supply that is made to a
2 non-resident outside  non-resident who is not in Australia
Australia when the thing supplied is done,
and:

(@) the supply is neither a
supply of work physically
performed on goods
situated in Australia when
the work is done nor a supply
directly connected with real
property situated in
Australia; or

Supplies of things, other than goods or real property, for
consumption outside Australia

Item Topic These supplies are GST-free®
(b) the non-resident acquires the
2 thing in carrying on the
non-resident’s enterprise, but
(cont’d) is not registered or required

to be registered

Supplies used or a supply:
3 enjoyed outside
Australia @) that is made to a recipient

who is not in Australia when
the thing supplied is done;
and

(b) the effective use or
enjoyment of which takes
place outside Australia;

other than a supply of work
physically performed on goods
situated in Australia when the thing
supplied is done, or a supply
directly connected with real
property situated in Australia.

®  Except to the extent that they are supplies of goods or real property.



Goods and Services Tax Ruling

GSTR 2003/7

FOI status: may be released Page 5 of 53

Ruling

Supplies of things other than goods or real property

14.  Subsection 38-190(1) sets out supplies of things for
consumption outside Australia that are GST-free.’

Subsection 38-190(1) only applies to supplies of things that are not
supplies of goods or real property such as services or various rights.

15.  Goods and real property are defined terms in the GST Act®
and these terms are discussed at paragraphs 81 to 97 of the
Explanation section of the Ruling. In determining whether a supply is
properly characterised as a supply of goods or real property or a thing
other than goods or real property, it is necessary to consider all the
circumstances of the transaction to ascertain its essential character.’
The characterisation of supplies is discussed at paragraphs 98 to 109
of the Explanations section of the Ruling.

16. In setting out supplies for consumption outside Australia that
are GST-free, subsection 38-190(1) specifies certain conditions that
must be met for a supply of a thing (other than goods or real property)
to be a GST-free supply.

17. Under item 1 in the table in subsection 38-190(1), a supply of
a thing is GST-free if that supply is directly connected with goods or
real property situated outside Australia.

18. Under paragraph (a) of item 2, a supply of a thing that is made
to a non-resident who is not in Australia when the thing supplied is
done, is not GST-free if the supply is directly connected with real
property situated in Australia or is a supply of work physically
performed on goods situated in Australia when the work is done.
(However, a supply of this kind is GST-free under paragraph (b) of
item 2 if the non-resident acquires the thing in carrying on the
non-resident’s enterprise but is not registered or required to be
registered. )

" Subsections 38-190(2), (2A) or (3) may apply to negate the GST-free status.

§  Section 195-1.

°  See Goods and Services Tax Ruling GSTR 2001/8 — Goods and Services Tax:
apportioning the consideration for a supply that includes taxable and non-taxable
parts.

The requirements in paragraphs (2) and (b) of item 2 are expressed in the
alternative —both paragraphs do not have to be satisfied. However, in addition to
satisfying the requirements of either paragraph, to be GST-free under item 2, the
supply must be made to a non-resident who is not in Australia when the thing
supplied is done.

10
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19. Under item 3 a supply of a thing to a recipient (including a
non-resident) who is not in Australia when the thing supplied is done,
is not GST-free if the supply is a supply of work physically performed
on goods situated in Australia when the thing supplied is done, or a
supply directly connected with real property situated in Australia,
even if the effective use or enjoyment of the supply takes place
outside Australia.

20.  Where a supply has a direct connection with goods or real
property, or is a supply of work physically performed on goods, the
location of goods or real property is the basis upon which the GST
treatment of the supply is determined under item 1, paragraph (a) of
item 2 and item 3. If the goods or real property are located outside
Australia, the supply of a thing is GST-free under item 1. If the real
property is located in Australia, the supply of a thing is not GST-free
under paragraph (a) of item 2, or item 3. If a supply is a supply of
work physically performed on goods situated in Australia when the
work is done, the supply is not GST-free under paragraph (a) of
item 2, or item 3. The place of consumption is, in effect, determined
by the location of the goods or real property.

Directly connected with goods or real property

21. Under items 1, 2 and 3 it is only where the connection between
the supply and the goods or real property is a direct one that the
location of goods or real property is regarded as the place where
consumption occurs. The addition of the adverb “directly’ to the
phrase ‘connected with’ implies a more emphatic connection between
the supply and goods or real property. The inference is that the supply
is so closely aligned with goods or real property that it is appropriate
to treat the location of the goods or real property as the place where
consumption occurs.™

22.  We consider, therefore, that the expression “directly connected
with’ contemplates a very close link or association between the supply
and goods or real property. (This is discussed further at paragraphs
113 to 134 of the Explanations section of the Ruling.)

23.  The goods or real property must, in our view, be particular
goods or real property for this very close connection to exist. A
supply that is connected with goods or real property in general, rather
than with particular goods or real property, does not have a
sufficiently close connection with goods or real property for that
connection to be a direct one.

1 If paragraph (b) of item 2 applies, the supply is GST-free despite a direct
connection with real property situated in Australia.
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24, For example, a supply of advice or information to a
non-resident about the potential for investment in the real property
market in Melbourne is not directly connected with real property.
While the supply is connected with real property, the generality of the
advice or information means that the supply does not have a direct
connection with real property. The supply is not one so closely
connected with real property in Melbourne that the place of
consumption is regarded as Melbourne.

25. Fundamental to establishing whether there is a direct
connection between a supply and particular goods or real property is
determining what the supply is for. For example, without knowing
what legal services are for, it cannot be said what they are connected
with. Legal services in acting for a purchaser or vendor in the
conveyance of land are directly connected with that real property.
However, legal services in establishing a trust that will subsequently
hold real property are not directly connected with the underlying real

property.

26. A supply of a thing may comprise more than one part.? You
need to determine what each part is for. Where a part is separately
identifiable, distinct, or has an aim in itself, it is necessary to consider
the application of subsection 38-190(1) to that part including whether
that part is directly connected with goods or real property. Where a
part is only integral, ancillary or incidental to another dominant part of
a supply, it is not necessary to consider whether the incidental part is
directly connected with goods or real property. If the dominant part of
the supply is not directly connected with goods or real property, the
supply is treated as a supply of a single thing that is not directly
connected with goods or real property.

217, For example, in the case of legal services supplied in the
general administration or winding up of a deceased person’s estate
which includes real property, part of that service may involve acting
for a beneficiary in the conveyance of land. That part of the service is
directly connected with real property. If that part of the supply is
separately identifiable, and the real property is situated outside
Australia, that part of the supply is GST-free under item 1. However,
if the real property is situated in Australia, that part of the supply is
not GST-free under paragraph (a) of item 22, or item 3. If, on the
facts, the conveyancing part of the services is only incidental to a
dominant part of the supply which is not directly connected with
goods or real property, the incidental connection with real property

12" See Goods and Services Tax Ruling GSTR 2001/8 - Goods and services tax:

apportioning the consideration for a supply that includes taxable and non-taxable
parts.

The part may be GST-free under paragraph (b) of item 2. If paragraph (b) of
item 2 applies, the supply is GST-free despite a direct connection with real
property situated in Australia.

13
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does not characterise the dominant part of supply as one directly
connected with real property.

28. In some instances, a direct connection between a supply and
particular goods or real property is self-evident. For example, a
supply of repairs to goods or a building is directly connected with
those goods or that building.

29. In other cases, you need to establish the exact nature of what
the supplier is supplying to the recipient so that the transaction is
analysed correctly. For example, a supply of advertising space in a
newspaper to publicise the sale of goods is about conveying the
advertising message. Even though the subject matter of the
advertisement is goods, this does not establish a direct connection
with the underlying goods. The advertising supply is directly
connected with all the things necessary for the conveying of the
message (see paragraphs 140 to 142 of the Explanations section of the
Ruling).

30.  The New Zealand cases of Wilson & Horton Ltd v. CIR (1994)
16 NZTC 11,221, (1994) 18 TRNZ 792 and Malololailai Interval
Holidays NZ Ltd v. CIR (1997) 18 NZTC 13,137 illustrate the
importance of establishing the exact nature of the supply. These cases
are discussed at paragraphs 140 to 145C in the Explanations section of
the Ruling.

31. In determining whether there is a direct connection between a
supply and particular goods or real property, the location of the
recipient of a supply is not relevant. Rather, the issue is one of
determining whether the relationship between the supply and the
goods or the real property is sufficiently close to be directly connected
(see Example 4 at paragraphs 148 to 151 of the Explanations section
of the Ruling).

Supplies of things directly connected with goods or real property

32.  Asexplained above, we consider that the expression “directly
connected with’ contemplates a very close link or association between
the supply and particular goods or real property.

33.  We consider that such a close link or association between the
supply and particular goods or real property exists where, for example,
the direct object of the supply is the goods or real property in the sense
that:

. the supply changes or affects the goods or real property
in a physical way; or

. there is a physical interaction with the goods or real
property but without changing the goods or real
property; or
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. the supply establishes the quantity, size, other physical
attributes or the value of the goods or real property; or

. the supply affects (or its purpose is to affect) or protects
the nature or value (including indemnity against loss)
of the goods or real property; or

. the supply affects, or is proposed to affect, the
ownership of the goods or real property including any
interest in, or right in or over goods or real property.

34, This is not an exhaustive list of the situations where, in our
view, a direct connection exists. There may be some supplies that are
directly connected with goods or real property that do not readily fit
into one of these categories.

35.  Some supplies may also be covered by more than one category
of supply. The categories are not mutually exclusive.

36.  The following examples are provided to illustrate the kinds of
supplies that we consider fall within one of the above categories and
which are supplies directly connected with goods or real property.

The supply changes or affects the goods or real property in a physical
way

37. A common example of a supply of this kind is a supply of a
service that is physically performed on particular goods or real
property such as the repair of goods or a building.

38.  Other examples of supplies of this kind include:

. the construction, alteration, demolition, repair or
maintenance of a building or other structural
improvement;

. the installation, alteration, repair, cleaning, restoration,

modification of goods; and

. the removal of vegetation or revegetation or
decontamination of land.

Each of these supplies is directly connected with goods or real
property.
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There is a physical interaction with the goods or real property but
without changing the goods or real property

39. Examples of supplies where there is a physical interaction with
the goods or real property but without changing the goods or real
property include supplies of services of the following kind:

. transport services — the removal of goods from one
place to another;

. security services in relation to goods or real property;
and

. storage services for goods (which do not involve

renting storage space — see paragraph 106 of the
Explanation section of the Ruling). (While this supply
is directly connected with goods, it is not directly
connected with real property — see further paragraph 54
below).

Each of these supplies is directly connected with goods or real
property.

The supply establishes the quantity, size, other physical attributes or
value of the goods or real property

40. Examples of supplies in this category include supplies of
services of the following kind:

. testing and analysing goods, for example, to see
whether goods such as drugs or appliances meet
specified standards;

. surveying services that are physically carried out on
particular land, for example, to determine its
boundaries or topography;

. counting goods, for example, a stocktake of goods;

. exploration services such as a seismic survey,
aeromagnetic survey or drilling services; and

. the examination of goods or real property to establish a
value.

Each of these supplies is directly connected with goods or real
property.
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The supply affects (or its purpose is to affect) or protects the nature or
value (including indemnity against loss) of the goods or real property

41.  Supplies that affect (or its purpose is to affect) or protect the
nature or value of particular goods or real property may depending on
what the supply is for, include management services, advisory,
consulting or other professional services that commonly do not
involve physically dealing with goods or real property.

42.  Specific examples of supplies of this kind include:

. a supply of architectural or design engineering services
for particular real property;

. town planning consultancy services in relation to
rezoning, subdividing or planning permission for a
particular site;

. a supply of insurance of goods or real property; and

. services of managing particular real property where the
manager takes overall responsibility for managing the
property on behalf of the landlord including a range of
functions such as rent collection, ensuring that the
property is properly maintained or secured (and
obtaining tenants or arranging repairs if ancillary to the
supply of property management).

Each of these supplies is directly connected with goods or real
property.

The supply affects, or is proposed to affect, the ownership of the goods
or real property including any interest in, or right in or over goods or
real property

43.  Supplies in this category are those that are directly connected
with the sale, disposal, acquisition, transfer, surrender, etc of an
interest in or right over land or goods. Examples of such supplies
include:

. conveyancing services in respect of real property;

. services in preparing a lease agreement for a lease of
goods or real property;

. services in preparing an instrument of mortgage over
real property or a chattel mortgage, such as a bill of
sale;

. legal services for the preparation of a contract to effect

the sale of goods;

. legal services in respect of the enforcement of a
contract of sale; and
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. a supply of a right or an option to buy goods.

Each of these supplies is directly connected with goods or real
property.

Supplies of things that are not directly connected with goods or real
property

44.  We consider that a direct connection does not exist where the
supply does not relate to particular goods or real property or only
indirectly relates to such goods or real property. Supplies of this kind
include:

. provision of advice or information about real property
prices or property markets in general;

. architectural services that do not relate to particular real
property;

. marketing, advertising or auctioneering services (where

the auctioneer is not the common law agent of the
vendor) or similar intermediary service;

. services of merely arranging supplies between two
other parties, for example, an insurance broker
arranging for a supply of building insurance;

. debt collection services, even though the debt arises
from the sale or rental of goods or real property;

. legal services to establish a trust that will subsequently
hold real property;

. legal advice about the taxation implications of buying
or selling particular goods or real property;

. accounting services in the preparation of a tax return
where the return covers property related matters such as
rental income or capital gains tax issues; and

. demographic study or market research, for example, to
determine the economic viability of a business project
for a particular region or site.

Further examples

45. At paragraphs 163 to 186 of the Explanations part of this
Ruling a number of examples are provided to illustrate in more detail
whether in particular circumstances a supply is directly connected
with goods or real property. In each example, we indicate whether the
supply satisfies the requirements of section 38-190 for that supply to
be GST-free.
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One step removed from the direct transaction

46.  Inthe New Zealand cases of Wilson & Horton Ltd v. CIR*
and Malololailai Interval Holidays NZ Ltd v. CIR,™ (discussed further
at paragraphs 140 to 145C of the Explanations section of the Ruling),
a supply of advertising services and a supply of marketing services
respectively were considered as not being rendered directly in
connection with the underlying goods or real property. The courts
found that neither of these transactions had a direct effect upon the
underlying goods or real property. The transactions in these cases
were considered to be of a kind that could be described as ‘one step
removed from the direct transaction’.

47.  The words ‘one step removed from the direct transaction’ can
be used to describe the relationship between the goods or real property
and the services supplied by the newspaper or the marketing firm
respectively. However, those words cannot be adopted as a general
principle to be applied in determining if a supply is “directly
connected with goods or real property’. To do so would have the
effect of substituting a different test for the words of subsection
38-190(1).

48. For example, a supply of architectural services to design a
building for a particular site may be perceived as one step removed
from the transaction that has direct effect upon the real property -
namely the construction of a building. On this view, the architectural
services only make way for the supply of building services that is
directly connected with real property and the supply of the
architectural services is not directly connected with real property.

49. However, the direct object of the supply is the real property in
the sense that it affects, or has the purpose of affecting, the nature of
the real property. There is a very close connection between the supply
and the real property. The supply of architectural services is,
therefore, directly connected with real property.

Supplies involving the use of real property

50. If a supply involves the use of real property and that supply is
not a supply of real property as defined (supplies of real property are
discussed at paragraphs 82 to 97 of the Explanations section of the
Ruling), then it needs to be determined whether that supply is directly
connected with real property.

4 (1994) 16 NZTC 11,221; (1994) 18 TRNZ 792.
> (1997) 18 NZTC 13,137.
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51. If a supply involves the use of real property in circumstances
where that use is ancillary to the dominant part of the supply, the real
property merely providing the setting for the dominant part of the
supply, that supply is not directly connected with real property.

52. For example, supplies such as membership subscriptions of a
golf club, admission to a cinema and provision of a service of storing
goods involve the use of real property, but that use is ancillary to the
dominant part of the supply. The supply is characterised by its
dominant part which falls short of being a supply of real property. In
cases of this kind the real property is merely the setting for the
dominant part of the supply and the supply is not directly connected
with that real property. (The characterisation of supplies is explained
further in the Explanations section of the Ruling at paragraphs 98 to
109.)

53. In the case of admission to a cinema, the patron has permission
to enter the premises and thereby use the cinema. However, that use
is ancillary to the dominant part of the supply being the presentation
of the film. Permission to enter and use the premises is a means to an
end — that is, the viewing of the film. It is incidental to the main
supply. Itis not an end in itself. The supply is not directly connected
with real property as the real property only provides the setting for the
dominant part in the supply.

54.  The same outcome follows in relation to membership of a golf
club or the provision of storage services. The dominant part of the
supply is use and enjoyment of the facilities and the storage of goods
respectively. The supply is not directly connected with real property
as the real property only provides the setting for the dominant part of
the supply.'®

Supplies that involve goods or real property as inputs

55. A supplier may use goods or real property as inputs in making
a supply. However, that use does not make that supply directly
connected with the goods or real property used. A direct connection
between a supply and goods or real property does not extend to a
connection between the supply and the business infrastructure used by
the supplier to make that supply. For example, if a supplier supplies
and charges an overseas customer for information or software
provided electronically via facsimile or Internet, the use of the
supplier’s infrastructure (for example, facsimile machine or computer)
is essential as the means of transmitting the information or software to
the customer. However, the supply is not directly connected with the
supplier’s infrastructure.

16 While the supply of storage services is not directly connected with real property
it is directly connected with the goods stored — see paragraph 39.
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Meaning of ‘a supply of work physically performed on goods’

56.  The Indirect Tax Legislation Amendment Act 2000 amended
items 2 and 3, changing the words *a supply directly connected with
goods’ to ‘a supply of work physically performed on goods’. The
Explanatory Memorandum for the amending Bill indicates that the
amendment was made to ‘allow a wider range of services to be
GST-free’.'” This has been achieved by narrowing the scope of the
exception to the GST-free status provided by item 2 paragraph (a) and
item 3.

57.  The range of supplies that are directly connected with goods
includes supplies of work physically performed on goods. That is, a
supply of work physically performed on goods is always directly
connected with goods. However, not all supplies directly connected
with goods are also supplies of work physically performed on goods.
A supply of work physically performed on goods requires a much
closer connection with the goods: it requires a physical intervention
with the goods. For example, a supply of legal services in preparing
an agreement for the lease of goods is directly connected with goods
but it is not a supply of work physically performed on goods as there
is no physical intervention with the goods.

58.  Assupply is a supply of work physically performed on goods
where something is done deliberately™® to the goods to change them or
to otherwise affect them in some physical way. The repair of goods is
an example of work that is physically performed on goods.

59. In contrast, where activities do not change or affect goods in a
physical way, there is no supply of work physically performed on
goods. For example, a supply of transporting goods is not work
physically performed on goods because the supply only changes the
location of the goods, not the goods themselves.

Example 1 — supply of transport services

60.  An Australian based transport company supplies transport
services within Australia to a non-resident shipping company. The
non-resident shipping company is not in Australia when the services
are performed and the services are not provided to another entity in
Australia. Is the supply of transport services a supply of work
physically performed on goods situated in Australia?

7 See the Explanatory Memorandum to Indirect Tax Legislation Amendment Bill
2000 at paragraph 3.44.

‘Work’ connotes purposeful activity — it does not cover a physical impact on
goods that is accidental. For example, if goods are damaged in transit, this does
not make the transport supply ‘work physically performed on goods’.

18
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61. No. The supply of transport services is not a supply of work

physically performed on goods. Although the goods are moved from
one location to another, the supply does not have any physical effect
on the goods themselves.

62.  The supply is GST-free under paragraph (a) of item 2.
Paragraph (a) of item 2 is satisfied because the supply does not fall within
either of the exceptions in that paragraph. Subsection 38-190(3) does not
apply because the services are not provided to another entity in
Australia.

63. For a supply to be a supply of work physically performed on
goods, the work physically performed does not have to bring about a
fundamental change to the attributes of the goods. For example,
cleaning goods is a supply of work physically performed on goods
even though the cleaning does not make them into fundamentally
different goods - the change is simply the difference between dirty
goods and clean goods.

64.  Other examples of work physically performed on goods
include supplies that maintain or restore the function of goods.
Repairs to machinery used in a manufacturing business fall into this
category. Painting a ship is also a supply of work physically
performed on goods: the purpose of the supply is to preserve the
physical condition of the vessel.

65.  Work that modifies the function of goods is also physically
performed on the goods. Converting a fishing vessel to a cargo vessel
is one example. Upgrading of machinery used in manufacturing
goods to improve and increase output is a supply that changes the
machinery.

66.  Work can be physically performed on animate as well as
inanimate goods. For example, a supply of horse training or
veterinary treatment of livestock is a supply of work physically
performed on goods.

67.  Most supplies of work physically performed on goods will add
value to those goods. But it is not essential that a supply add value to
the goods for that supply to be work physically performed on goods.
For example, a supply for the destruction of toxic materials is work
physically performed on goods as there is purposeful physical
intervention with the goods.

68. In many cases it is self-evident that a supply is a supply of
work physically performed on goods. However, sometimes a supply
must be analysed to determine whether it is properly characterised as
‘a supply of work physically performed on goods’. If the supply
includes work physically performed on goods but that work is
ancillary to some other dominant part of the supply that is not work
physically performed on goods, then that supply is not characterised
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as a supply of work physically performed on goods. This depends on
the particular facts of each supply.

69. For example, a supply of a report on the results of testing and
analysing samples of goods is characterised as a supply of information
or advice if the dominant part of the supply is the analysis of data to
enable a professional opinion to be provided. The supply is not
characterised as a supply of work physically performed on goods. The
testing and analysis of samples of goods enables the information to be
compiled and is ancillary to the supply of that information.

Example 2 — provision of research findings

70. An Australian based research firm is engaged by a United
Kingdom (UK) resident client to duplicate and enhance the client's
existing manufacturing process using the client’s samples, materials
and specifications. The Australian firm does this work in Australia.
The UK client is a non-resident and is not in Australia when the
services are performed. The research firm makes findings and
recommendations from the duplication of that process and use of the
sample materials in Australia.

71. Is the supply of research findings a supply of work physically
performed on goods situated in Australia?

72.  No. The physical work performed on goods generates data to
support the conclusions and recommendations. It is the provision of
these findings that represents the dominant part of the supply. The
physical work carried out facilitates the findings and is merely an
ancillary part of the wider supply of information or advice.

73.  The supply is GST-free under paragraph (a) of item 2.
Paragraph (a) of item 2 is satisfied because the supply does not fall
within either of the exceptions in that paragraph.

Example 3 — provision of service — certification of goods

74. A manufacturer resident in Taiwan imports goods into
Australia and engages a local Australian firm to certify that the goods
comply with Australian safety standards before they are sold to the
public. This certification involves the safety testing of the goods in
Australia. The Taiwanese manufacturer is a non-resident and is not
in Australia when the safety testing and certification is performed.

75. Is this supply of certification of goods a supply of work
physically performed on goods situated in Australia?

76. No. The safety testing of the goods is ancillary to the supply of
certification of the goods, this being a supply of advice or information
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77.  The supply is GST-free under paragraph (a) of item 2.
Paragraph (a) of item 2 is satisfied because the supply does not fall
within either of the exceptions in that paragraph.

Apportionment

78.  Attimes a supply includes taxable and non-taxable parts. This
may be because, for example, only part of the supply is directly
connected with real property outside Australia or part of the supply is
a supply of work physically performed on goods in Australia. In these
cases, a reasonable basis of apportionment should be used to apportion
the consideration for the supply. This is discussed further at
paragraphs 154 to 162 in the Explanations section of the Ruling.

Explanations

A supply of things other than goods or real property

79. Section 38-190 applies to supplies of things other than goods
or real property. If the supply is one of goods or real property
section 38-190 does not apply.

80.  This means that before considering the application of
section 38-190 it is necessary to determine whether the supply is
properly characterised as a supply of things other than goods or real

property.

A supply of goods

81.  Section 195-1 defines “‘goods’ as meaning any form of tangible
personal property. Personal property embraces all forms of property
other than land or an interest in land. An exception is a leasehold
interest in land which is treated as personal property under common
law. ‘Tangible’ connotes a physical existence and has the effect of
excluding intangibles. Thus, a supply of goods is a supply of any
form of personal property that has a physical existence but does not
include intangible personal property such as a leasehold interest in
land or intellectual property like a copyright.

A supply of real property
82. ‘Real property’ is defined in section 195-1 to include:
@) any interest in or right over land;

(b) a personal right to call for or be granted any interest in
or right over land; or
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(©) a licence to occupy land or any other contractual right
exercisable over or in relation to land.

83.  The definition of real property in section 195-1 has a broad
ambit as it extends the meaning of what is real property under the
general law. For example, under the general law, ‘a licence to occupy
land’ is a personal right and not real property. A licence to occupy
land falls short of creating a legal or equitable interest in land. It
merely legalises occupation that would otherwise be a trespass.

84.  The words used in the definition of real property in the

GST Act are also found in the place of supply rules for services
relating to land specified in United Kingdom (UK) Value Added Tax
(Place of Supply of Services) Order 1992. That Order determines the
place of supply for a supply that consists of the grant, assignment or
surrender of such interests and rights. In turn, Schedule 9, Group 1,
item 1 of the UK Value Added Tax Act 1994 exempts ‘the grant of any
interest in or right over land or of any licence to occupy land, or, in
relation to land in Scotland, any personal right to call for or be granted
any such interest or right, other than...”. Specific supplies are then
excluded from the exemption.

85. The words ‘the grant of any interest in or right over land or of
any licence to occupy land’ have been the subject of much judicial
consideration in the UK. These UK authorities are useful in
considering the scope of the definition of ‘real property’ in the

GST Act.

86. Paragraph (a) of the Australian definition of real property, ‘any
interest in or right over land’, could, if considered in isolation, be
construed broadly. However, we consider that the three-part structure
of the definition, and the coupling of right over land with an interest in
land, means that a broad construction is not intended.

87. This view is supported by case law in the UK. The meaning of
the phrase ‘any interest in or right over land” was considered in
Rochdale Hornets Football Club Co Ltd (1975) 1 BVC 1,032 where
the tribunal, in considering the nature of granting admission to a
football ground, said at p. 1,034:

... We do not consider that the interest which we are here considering
is properly to be described as an “interest in or right over land’,
either in the sense in which those words are generally understood by
lawyers or in any extended sense which it may be permissible to
attribute to them having regard to the context in which they appear
in Sch. 5, Grp. 1 [of FA 1972, now VATA 1994, Sch. 9, Grp. 1].

[paragraph break inserted]

The expression clearly covers inter alia legal estates in fee simple,
terms of years absolute and easements and also interests such as
profits & prendre recognised as such by the law, that is to say rights
of pasture [i.e. the right of feeding animals on the land of another],
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88.

piscary [that is the right of fishing in another person’s waters],
turbary [the right of digging peat for fuel on another person’s land]
and estovers [the right of taking a reasonable portion of timber or
underwood from woods or waste land belonging to another], some of
which interests are clearly recognised as otherwise falling into the
exemption by their exception in Sch. 5, Grp. 1, item 1, para. (d), (e).

Neither, taking the expression ‘right over land” for the moment in
isolation, do we consider that it should be given so wide a meaning
as to extend to any right exercisable over or in respect of land. In
the first place the words ‘right over land” are coupled with the words
‘interest in land’ so as to make a composite phrase, which suggests
that they are not intended as a general residuary umbrella to cover all
rights relating to land. In the second place they are followed by the
expression ‘licence to occupy land’: it seems to us that the draftsman
did not intend that all licences relating to land should be included in
the exemption, but only licences involving the occupation of land.

In Trewby (on behalf of the Hurlingham Club) v. C E Commrs

(1976) 1 BVC 80, Geoffrey Lane LJ said at pp. 83-84:

89.

[Counsel for the taxpayer’s] second submission is as follows. The
rights given to members by the rules (and particularly rule 2), that is
to say the rights of going on the gardens and into the clubhouse and
of playing or watching the various games, are rights over land or
alternatively constitute a licence to occupy land granted to the
members and are therefore exempt under the Schedule. It is true that
in one sense of the word the member does obtain a ‘right’, but when
one considers the words of item 1 of Group 1 of Sch. 5 as a whole
[now VATA 1994, Sch. 9, Grp. 1], it is clear that the expression
‘right over land” must receive a restricted interpretation. If it were
given the broad meaning contended for by counsel for the taxpayer,
the words which follow (that is say ‘or of any licence to occupy
land’) would be otiose. A licence of almost any description would
be covered by the words ‘right over land’. In our judgment, in order
to make sense of this part of Sch. 5, the words ‘any interest in or
right over land’ must be confined to a legal or equitable interest in
the land in the sense used by Lord Upjohn in National Provincial
Bank Ltd v. Ainsworth.™® “Interest’ and ‘right’ are treated together as
practically synonymous. ‘Licence to occupy’ is in a contrasting
category.

Consistent with the approach adopted by the UK VAT

Tribunal and courts, we consider that the expression ‘interest in or
right over land’ is a composite phrase not intended to cover all rights
relating to land. Its interpretation is restricted to a legal or equitable
interest in or right over the land. Notwithstanding this, the definition
encompasses many interests in or rights over land such as, legal
estates in fee simple, leasehold interests, restrictive covenants,
easements and profits a prendre. In contrast, a mere licence to occupy
land falls short of creating a legal or equitable interest in land.

19 [1965] 2 All ER 472 at 488.



Goods and Services Tax Ruling

GSTR 2003/7

FOI status: may be released Page 21 of 53

90. Paragraph (b) of the definition of real property refers to a
personal right to call for or be granted any interest in or right over
land. Paragraph (b) only covers a personal right to call for or be
granted the class of real property described in paragraph (a). Thus
paragraph (b) refers to a personal right to call for or be granted a legal
or equitable interest in or right over land. Because a ‘licence to
occupy land’ is distinguished from an “interest in or right over land’,
paragraph (b) does not cover a supply of a right to call for or be
granted a licence to occupy land.

91. In respect of “‘any other contractual right exercisable over or in
relation to land’ in paragraph (c), we consider that this phrase is to be
read narrowly having regard to the preceding words ‘a licence to
occupy land’ (and also having regard to the scope of paragraphs (a)
and (b)). To give these words a wide meaning unqualified by the
expression ‘a licence to occupy land’ would result in any contractual
right in connection with land being real property for the purposes of
the GST Act. We consider, therefore, that the phrase is not intended
to cover any contractual right exercisable over land but is limited to
contractual rights that do not create an estate or interest in land but are
recognised at law as exercisable over land.***

92.  The meaning of ‘a licence to occupy land’ has been the subject
of extensive litigation in the UK? and an analysis of this issue is
beyond the scope of this Ruling.

93. However, an example of a licence to occupy land is a supply
of hotel accommodation.

Hotel accommodation

94. The essence of a supply of hotel accommaodation is the right to
occupy a specified room for a particular period. This is not a tenancy
(and the grant of an interest in land) but a personal right given under
the arrangements. A person who takes a room at a hotel is conferred
with a licence to enter the land of another and occupy it for a
particular purpose.**

192 This view is consistent with the decision in Saga Holidays Limited v.
Commissioner of Taxation [2006] FCAFC 191 (Saga Holidays) where Stone J
held that the accommodation component of an Australian tour package supplied
by a tour operator gave the tourist a contractual right exercisable over or in
relation to land.

See for example, Commissioners of Customs and Excise v. Sinclair Collis Ltd

[2001] BVC 378 and Customs and Excise Commissioners v. Sinclair Collis Ltd

[1998] BVC 335.

21 In Saga Holidays [2006] FCAFC 191 Stone J considered it unnecessary to
consider whether a supply of hotel accommodation was a licence to occupy land.
Stone J (at paragraph 38) was ‘satisfied that, at the very least, the contract
between Saga and the tourist [for hotel accommodation] can be accurately

20
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95. A hotel guest may also be entitled to receive other services as
part of the supply of the hotel accommodation. These may include
access to a gym, pool, lounge areas, business facilities (Internet,
facsimile, telephone) and car parking or room services such as
cleaning. We consider these services to be only qualitative aspects of
the accommodation and ancillary to the dominant part of the supply, a
licence to occupy land, which is a supply of real property?
(characterisation of a supply is discussed further at paragraphs 98 to
109).

96. In the tourism industry, whether supplies made between hotel
operators, travel wholesalers and travel agents include supplies that
are not supplies of real property depends on the exact nature of the
transactions undertaken.?*

Alternative view

97. There is an alternative view that a supply of hotel
accommodation is a supply of accommaodation services. On this view,
the dominant parts of a supply of hotel accommodation are the range
of services included in the accommodation. We consider that the
better view is that a supply of hotel accommodation is a supply of real
property, for the reasons explained above.?®

described as including “a contractual right exercisable... in relation to land” and
therefore ... it is not necessary to consider the question of a licence’..

22 |t is noted that the exemption of the grant of real property from VAT provided
for in Schedule 9, Group 1, and item 1(d) of the UK Value Added Tax Act 1994
excludes the provision of hotel and similar accommodation. On one view a
supply of hotel accommaodation would otherwise be exempt as a grant of real
property. In Swedish State v. Stockholm Lind6park Aktiebolag [2001] BVC 93,
in relation to the equivalent provisions of the Sixth Directive, it was
acknowledged that accommodation in a hotel could have been considered to fall
within the exemption for the leasing and letting of immoveable property, on the
ground that otherwise there would have been no need to specifically exclude the
provision of hotel and similar accommodation from the exemption.

22A See for example, the Saga Holidays [2006] FCAFC 191 where the court held that
the supply of the accommodation component was a taxable supply of real
property connected with Australia. Stone J (at paragraph 43) found that supplies
in addition to the room, such as, the use of furniture and facilities within each
room, access to common areas and facilities of the hotels such as pools were part
of a single supply of accommaodation which is properly characterised as a supply
of real property.

228 The alternative view was argued by the Appellant in Saga Holidays [2006]
FCAFC 191 and dismissed. Stone J (at paragraph 38) found that the
accommodation component was properly characterised as a supply of real

property.
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Characterisation of a supply

98. In determining whether a supply is properly characterised as a
supply of goods or real property or something else, it is necessary to
consider all the circumstances of the transaction to ascertain its
essential character.?

99.  Asexplained in GSTR 2001/8, a supply may comprise one or
more parts. Where parts are separately identifiable, distinct or have an
aim in themselves, you need to consider how the GST Act applies to
each part. In GSTR 2001/8, a 'mixed supply' is regarded as a supply
that has to be separated or unbundled, as it contains separately
identifiable taxable and non-taxable parts that need to be individually
recognised. If a separately identifiable part is a supply of real
property or goods, subsection 38-190(1) cannot apply to that part of
the supply. The subsection may apply to other parts that are the
supply of things other than goods or real property such as supplies of
services.

100. If you make a supply that contains a dominant part and
something that is integral, ancillary or incidental to that part, then the
supply is composite. You treat a composite supply as a supply of a
single thing. Where, for example, the supply of services is integral,
ancillary or incidental to another dominant part of the supply, being a
supply of real property, the supply is a composite supply of real
property and is treated as a supply of a single thing to which
subsection 38-190(1) does not apply.

101. Paragraph 59 of GSTR 2001/8 states the following:

No single factor (by itself) will provide the sole test you use to
determine whether a part of a supply is integral, ancillary or
incidental to the dominant part of the supply.?* Having regard to all
the circumstances, indicators that a part may be integral, ancillary or
incidental include where:

o you would reasonably conclude that it is a means of
better enjoying the dominant thing supplied, rather
than constituting for customers an aim in itself; or

o it represents a marginal proportion of the total value
of the package compared to the dominant part; or

o it is necessary or contributes to the supply as a
whole, but cannot be identified as the dominant part
of the supply; or

% See Goods and Services Tax Ruling GSTR 2001/8 — Goods and Services Tax:
apportioning the consideration for a supply that includes taxable and non-taxable
parts.

% See Lord Hope of Craighead in Customs and Excise Commissioners v. British
Telecommunications plc [1999] BVC 306 at 314.
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o it contributes to the proper performance of the
contract to supply the dominant part.

That is, we consider that a part of a supply will be integral, ancillary
or incidental where it is insignificant in value or function, or merely
contributes to or complements the use or enjoyment of the dominant
part of the supply. It is a question of fact and degree whether a
supply is mixed or composite.

102.  The following supplies illustrate the importance of this
characterisation issue.

Purchase of a ticket to obtain entry to a cinema or sporting event

103. The dominant part of the supply is the presentation of the
event or film and the permission to enter upon the land and occupy a
particular seat is ancillary.?® This is not a supply of real property.

Provision of car parking facilities

104. If the essential character of a supply of car parking facilities is
a licence to occupy land, the supply is a supply of real property.
However, if the supply is properly characterised as the supply of a
service, as in the case of a supply of valet car parking services at a
hotel, the real property being merely the setting for the services
provided, the supply is not a supply of real property.

Rental of particular secure storage space

105. If a licence to occupy a particular secure storage space is
supplied along with security services but those services are ancillary
to the licence to occupy land, the supply is of real property.

Provision of storage services, without rental of a particular site

106.  Where the supply is of storage services only, there being no
right to occupy particular storage space, the real property is merely the
setting for the service performed. The supply is the service of storing
goods.?® There is no supply of real property.

% See Rochdale Hornets Football Club Co. Ltd (1975) 1BVC 1032.
% See A.E. House & Son (1988) 3 BVC 695 and Unity Farm Holiday Centre Ltd
(1988) 3 BVC 695.
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Hire of a room for a function or payment for a stall at a market or for
space at a trade exhibition

107. Where, on the facts of a particular case, it is established that
the essential character of a supply of this kind is the supply of a
licence to occupy land, the supply is a supply of real property.

108. The UK VAT cases of Swindon Masonic Association Ltd
(1978) 1 BVC 1091 (hire of certain rooms for exclusive use);
Tameside Metropolitan Borough Council (1979) 1 BVC 1103 (rent of
stalls in a market place) and Miller Freeman World-wide plc (No.2)%
[1998] BVC 2197 (supply of a right to occupy a stand at an
exhibition) are instances where, having re