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Preamble

This document was published prior to 1 July 2010 and was a public ruling for
the purposes of former section 105-60 of Schedule 1 to the Taxation
Administration Act 1953.

From 1 July 2010, this document is taken to be a public ruling under Division
358 of Schedule 1 to the Taxation Administration Act 1953.

A public ruling is an expression of the Commissioner’s opinion about the way
in which a relevant provision applies, or would apply, to entities generally or
to a class of entities in relation to a particular scheme or a class of schemes.

If you rely on this ruling, the Commissioner must apply the law to you in the
way set out in the ruling (unless the Commissioner is satisfied that the ruling
is incorrect and disadvantages you, in which case the law may be applied to
you in a way that is more favourable for you — provided the Commissioner is
not prevented from doing so by a time limit imposed by the law). You will be
protected from having to pay any underpaid tax, penalty or interest in
respect of the matters covered by this ruling if it turns out that it does not
correctly state how the relevant provision applies to you.

[Note: This is a consolidated version of this document. Refer to the Legal
Database (http://law.ato.gov.au) to check its currency and to view the details
of all changes.]
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What this Ruling is about

1. This Ruling explains how the A New Tax System (Goods and
Services Tax) Act 1999 (the GST Act) applies to transactions
involving tax law partnerships.*

2. In particular, this Ruling explains:
o what a tax law partnership is;
. when a tax law partnership is formed,” and the GST

consequences of its formation;

o the circumstances in which a tax law partnership
carries on an enterprise;

o the circumstances in which the co-owners of an
income producing property, rather than a tax law
partnership, each carry on an enterprise;

° the GST consequences of transactions between a tax
law partnership and its partners;

° the supply of a going concern by a tax law partnership;

° the circumstances in which a tax law partnership is

terminated, and the GST consequences of its
termination:® and

. the GST consequences if a co-owner, and not a tax
law partnership, carries on an enterprise.

3. Most tax law partnerships arise in situations involving the
leasing of co-owned property.* Consequently, this Ruling focuses on
tax law partnerships that arise when there is receipt of ordinary
income jointly from the leasing of co-owned property.

4, This Ruling does not apply to:

° an association of persons carrying on business as
partners (general law partnership);” or

° a limited partnership® as defined in subsection 995-1(1)
of the Income Tax Assessment Act 1997 (ITAA 1997).

! See paragraph 10 of this Ruling for what we mean by a tax law partnership.

We use the term ‘formed’, even though a tax law partnership is not, strictly
speaking, ‘formed’ by the partners. See paragraphs 30 to 51 of this Ruling for a
more detailed discussion on the formation’ of a tax law partnership.

% We use the word ‘termination’ to describe the cessation of a tax law partnership.
This is in contrast to a general law partnership which we describe as being
dissolved. The distinction is drawn because dissolution has a specific meaning
when applied to general law partnerships.

* Usually in relation to co-ownership of real property.

® The Commissioner’s view on how the GST Act applies to general law partnerships
is explained in Goods and Services Tax Ruling GSTR 2003/13, Goods and services
tax: general law partnerships.
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5. Unless otherwise stated, all legislative references in this
Ruling are to the GST Act, and all references to the regulations are to
the A New Tax System (Goods and Services Tax) Regulations 1999
(the GST regulations).

Date of effect

6. This Ruling applies [to tax periods commencing] both before
and after its date of issue. However, this Ruling will not apply to
taxpayers to the extent that it conflicts with the terms of a settlement
of a dispute agreed to before the date of issue of this Ruling (see
paragraphs 75 and 76 of Taxation Ruling TR 2006/10).

7. Changes made to this Ruling by Addenda that issued on 15
August 2007, 31 October 2012, 27 March 2013, 21 August 2013 and
28 August 2013 have been incorporated into this version of the
Ruling.*

Background

8. A partnership is defined in section 195-1 of the GST Act by
reference to the definition of ‘partnership’ in subsection 995-1(1) of
the ITAA 1997. That definition states:

partnership means:

@ an association of persons (other than a company or a limited
partnership) carrying on business as partners or in receipt of
ordinary income or statutory income jointly; or

(b) a limited partnership.

9. The first limb of paragraph (a) of the definition refers to ‘an
association of persons (other than a company or a limited
partnership) carrying on business as partners’. This reflects the

® The definition of limited partnership in subsection 995-1(1) of the Income Tax
Assessment Act 1997 was amended by Tax Laws Amendment (2004 Measures
No. 2) Act 2004 (83 of 2004) — see item 4 of Schedule 3. The definition of a limited
partnership is:
(®) an association of persons (other than a company) carrying on business as
partners or in receipt of ordinary income or statutory income jointly, where the
liability of at least one of those persons is limited; or
(b) an association of persons (other than one referred to in paragraph (a)) with
legal personality separate from those persons that was formed solely for the
purpose of becoming a VCLP, an AFOF or a VCMP and to carry on activities that
are carried on by a body of that kind.
In the definition VCLP means venture capital limited partnership, AFOF means
Australian venture capital fund of funds and VCMP means venture capital
management partnership.

% Refer to each Addendum to see how that Addendum amends this Ruling.

’ The definition of partnership in subsection 995-1(1) of the ITAA 1997 was amended by
Tax Laws Amendment (2004 Measures No. 2) Act 2004 (83 of 2004) — see item 5 of
Schedule 3.
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general law definition of a partnership, which is ‘the relation which
subsists between persons carrying on a business in common with a
view of profit’.® We refer to this type of partnership as a general law
partnership.

10. The second limb of paragraph (a) of the definition includes as
a partnership an association of persons (other than a company or a
limited partnership) ‘in receipt of ordinary income or statutory income
jointly’. We refer to this type of partnership as a tax law partnership.

11. Tax law partnerships exist only for tax purposes. General law
does not recognize tax law partnerships. At general law, joint
tenancy, tenancies in common, joint property or part ownership do
not, in themselves, create a partnership in respect of anything that is
so held. Neither does the sharing of any profits from the use of such
property result in a partnership. The receipt of income jointly from
investments without carrying on business is outside the definition of a
partnership under general law.’

12. It has been suggested that, as a tax law partnership exists
only for tax purposes and is a statutory fiction, it is incapable of
making supplies or acquisitions for GST purposes. This is because
the provisions that bring a tax law partnership into existence
(subsection 995-1(1) of the ITAA 1997 and section 195-1 of the GST
Act) are effectively deeming provisions, in that they ‘may often deem
a state of affairs to exist which does not’.'® As stated by Fisher J in
Commissioner of Taxation v. Comber,™ deeming provisions:

are required by their nature to be construed strictly and only for the
purpose for which they are resorted to: Ex parte Walton; Re Levy
(1881) 17 Ch D 746 per James LJ at 756. It is improper in my view
]Eo extelr;d by implication the express application of such a statutory
iction.

13. For the reasons explained later in this Ruling, we do not
accept the view that a tax law partnership is incapable of making
supplies or acquisitions.*® The inclusion of a tax law partnership
within the definition of partnership for GST purposes indicates a

8 The general law definition is set out in the Partnership Act of each State and Territory
as follows: ACT Partnership Act 1963, subsection 6(1); NSW Partnership Act 1892,
subsection 1(1); NT Partnership Act 2001, subsection 5(1); Qld Partnership Act 1891,
subsection 5(1); SA Partnership Act 1891, subsection 1(1); Tas Partnership Act 1891,
subsection 6(1); Vic Partnership Act 1958, subsection 5(1); WA Partnership Act 1895,
subsection 7(1). The definition of ‘partnership’ in New South Wales and Victoria
Partnership Acts includes an incorporated limited partnership — see subsection 1(1)
NSW; subsection 5(1) Vic. For the purposes of this Ruling, a reference to a general
law partnership does not include an incorporated limited partnership.

® See the Partnership Acts of each State and Territory as follows: ACT Partnership
Act 1963, section 7; NSW Partnership Act 1892, section 2; NT Partnership Act
2001, section 6; Qld Partnership Act 1891, section 6; SA Partnership Act 1891,
section 2; Tas Partnership Act 1891, section 7; Vic Partnership Act 1958, section 6;
WA Partnership Act 1895, section 8.

10 East Finchley Pty Ltd v. Commissioner of Taxation 20 ATR 1623 per Hill J at

page 1643; 89 ATC 5280 at page 5297.

1117 ATR 413; 86 ATC 4171.

1217 ATR 413 at page 420; 86 ATC 4171 at page 4177.

13 See paragraphs 53 to 59 of this Ruling.



Goods and Services Tax Ruling

GSTR 2004/6

Page status: legally binding Page 5 of 53

legislative intent that, to the extent that it is possible, the GST laws
apply to these partnerships in the same manner as general law
partnerships.

14. We acknowledge that the treatment of a tax law partnership
as an entity for GST purposes, and our views on how the GST laws
apply to transactions involving a tax law partnership, differ from the
treatment of those transactions under general law or property law.
Furthermore, in a GST context, the concept of ‘receipt of ordinary
income or statutory income jointly’, which is central to the existence of
a tax law partnership, gives rise to particular concerns about the time
of formation of a tax law partnership and the time from which an
enterprise, giving rise to receipt of ordinary income or statutory
income jointly, is carried on.

15. Broadly, the GST Act has adopted the income tax concept of
a tax law partnership as a means for dealing with the GST obligations
and entitlements arising from the common situation of co-ownership
of property, the exploitation of which for income producing purposes
gives rise to receipt of ordinary income or statutory income jointly.

16. Against this background, we have taken an approach that
promotes the purpose or object of the GST Act to produce the most
sensible result, having regard to that purpose or object.* It is in the
context of providing a workable partnership entity concept for GST
that, where appropriate, the positions taken in this Ruling provide for
similar GST treatment between tax law partnerships and general law
partnerships.

17. In this Ruling, unless otherwise stated:

o a reference to the joint receipt of income or receipt of
income jointly is a reference to the receipt of either
ordinary income or statutory income jointly;

o a reference to a partnership is a reference to a tax law
partnership as described in paragraph 10 of this
Ruling;

o a reference to an enterprise partnership is a reference

to a tax law partnership that carries on an enterprise;

o a reference to a registered partnership is a reference to
an enterprise partnership that is either registered or
required to be registered for GST purposes. Similarly,
a reference to an unregistered partnership is a
reference to an enterprise partnership that is neither
registered nor required to be registered;

o a reference to ‘an activity’ is a reference to an activity
or activities that do not amount to carrying on a
business;

14 Section 15AA of the Acts Interpretation Act 1901.
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. a reference to a leasing enterprise is a reference to an
enterprise being an activity or series of activities done
on a regular or continuous basis, in the form of a lease,
licence or other grant of an interest in property;

o all supplies and acquisitions are connected with
Australia;

. a reference to acquisitions includes importations;

. it is assumed that a supply or acquisition of property or

an interest in property is not a supply or acquisition of
residential premises that is input taxed;

. a reference to an interest in property is a reference to
the legal and beneficial interest that an owner or
co-owner has in the property;*® and

o it is assumed that the election to apply the margin
scheme to supplies of real property is not made.

Ruling with explanation

What is a tax law partnership?

18. A tax law partnership, as described in the second limb of
paragraph (a) of the definition of partnership, is ‘an association of
persons (other than a company or a limited partnership) ... in receipt
of ordinary income or statutory income jointly’.

19. If the ‘receipt of income jointly’ is from the ‘association of
persons’ carrying on business as partners, that association of
persons is a general law partnership, and not a tax law partnership.

Association of persons

20. The reference in the GST Act definition of a partnership to an
‘association of persons’ means that there must be some link,
connection, or existence of a mutual or common purpose between the
persons.

21. The term ‘association’ is not defined in the GST Act and
therefore takes its ordinary meaning of: ‘1. an organisation of people
with a common purpose and having a formal structure; 5. connection

or combination’.*®

22.  In Kibby v. Registrar of Titles,"” Mandie J stated:

!* This Ruling does not deal with the assignment or transfer of a leasehold interest by
a lessee to another entity as part of a supply of an enterprise as a going concern.

'® The Macquarie Dictionary Revised Third Edition.

17[1999] 1 VR 861. Mandie J, at paragraph 51, considered that a name or title, or the
existence of a written constitution, or rules, or a contract of some sort between the
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...the essence of an ‘association’ may be described as some form of
combination of persons (with a common interest or purpose) with a
degree of organisation and continuity at least sufficient to distinguish
the combination from an amorphous or fluctuating group of
individuals and with some clear criteria or method for the
identification of its members.*®

23.  InYeung & Anor v. FC of T (Yeung)," Davies J took the view
that:

It is sufficient for the existence of a partnership as defined in sec.6(1)
of the Act that the properties were owned by the six members of the
family as tenants-in-common, that the leases were in the names of
the six and, therefore that the rents were derived by the six.”

24. Persons who are in receipt of income jointly are, therefore, an
association of persons and a tax law partnership for GST purposes.

Receipt of income

25. A tax law partnership exists only if there is an association of
persons ‘in receipt of income jointly’. To be in receipt of income
jointly, it is not necessary to have actually received the income. We
consider that there is receipt of income jointly if there is a joint
entitlement to income.

26. In our view, the expression ‘in receipt of may be read broadly
to include, not only the actual receipt of income, but also all the steps
leading to the right or entitlement to that income.

27. The expression ‘in receipt of ordinary income...jointly’
suggests that two or more persons have commenced an activity
which gives rise to, or will give rise to, a right or entitlement to receive
jointly an amount or payment of a revenue nature.

28. The activity must have commenced. In Falstein v. Official
Receiver,?* Mr Falstein was in receipt of income from fees from the
moment he commenced to earn the fees, notwithstanding that he had
no legal right to sue for them. Dixon CJ, after referring to Nette v.
Howarth,?? said:

It is, we think, of no consequence that, in New South Wales, a
barrister has no legal right to sue at law for his fees, for a barrister
who, in the course of his practice, is earning and receiving fees is, in
the language of the section, just as much ‘in receipt’ of the resultant
income as would be a person who, for his services, is, or will in the
ordinary course, become entitled to be remunerated by salary or
wages or by a share of business or trading profits. ‘In receipt of’ is,
we think, descriptive of an existing and continuing state of affairs

members was not essential, but these, like office-bearers, a committee and a bank
account, were indicia of organisation and continuity.

181999] 1 VR 861, at page 872, at paragraph 50.

1988 ATC 4193; (1988) 19 ATR 1006.

20 88 ATC 4193 at page 4200; (1988) 19 ATR 1006 at page 1013.

21 (1962) 108 CLR 523.

?2 (1935) 53 CLR 55.
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and, that being so, it is immaterial that the fees of a barrister are not
legally recoverable.”®

29. We acknowledge that the decision in Falstein was reached in
the context of the application of a provision of the Bankruptcy Act
1924-1959. However, we consider that the Court’s views in relation to
the meaning to be attributed to the term ‘in receipt of’ are relevant in
determining whether, and from what time, a tax law partnership
exists.

Formation of a tax law partnership
Time of association approach

30. We consider that, for GST purposes, an association of
persons in receipt of income jointly is a tax law partnership from the
time that the persons jointly commence an activity from which the
income is or will be received jointly. We refer to this as the ‘time of
association’ approach.

31. We take this view because we read the expression ‘in receipt
of income jointly’ broadly to include all the steps leading to a joint right
or entitlement to income. There must be a logical and timely
progression between all the steps that lead to the joint right or
entitlement to income. The time between each step must be
reasonable having regard to the facts and circumstances of each
case.

32. For example, in the case where two or more co-owners jointly
acquire vacant land for the purpose of constructing commercial
premises for leasing, the acquisition of the vacant land may be the
first step in a series of consecutive steps leading to the right or
entitlement to rental income. The acquisition of the land, the
engagement of surveyors and architects, the building of the premises,
and the appointment of a property manager and the leasing of the
premises under a lease agreement may be regarded as logical and
progressive steps culminating in a joint right or entitlement to income.
We accept that, in these circumstances, a tax law partnership exists
from the time of the joint acquisition of the vacant land. However, if
the land is left vacant for a considerable period of time, this may
indicate that the activity from which income is to be derived jointly has
not yet commenced.

33. We consider that the ‘time of association’ approach allows for
a practical and sensible approach to determining when a tax law
partnership is formed, and in the application of the GST laws to
transactions involving tax law partnerships. The approach allows the
partnership to claim input tax credits on creditable acquisitions made
in the commencement of its enterprise, for example at the time a
property is acquired even though there has not yet been an actual
receipt of income jointly.

% (1962) 108 CLR 523 at 528.
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34. This approach accords with the approach taken by the
European Court of Justice (ECJ) in Rompelman and Anor v. Minister
van Financien® (Rompelman). In that case, a husband and wife who
intended to lease two as yet uncompleted commercial property units
as showrooms wanted to register and claim input tax credits on
payments made during the construction phase. In its decision the
Court stated:

The principle that VAT should be neutral as regards the tax burden
on a business requires that the first investment expenditure incurred
for the purposes of and with the view to commencing a business
must be regarded as an economic activity. It would be contrary to
that principle if such an activity did not commence until the property
was actually exploited, that is to say until it began to yield taxable
income. Any other interpretation...would burden the trader with the
cost of VAT in the course of his economic activity without allowing
him to deduct it.*

35. The time of association approach does not preclude the Tax
Office from requiring proof that the preliminary steps are part of an
activity that gives rise to or will give rise to receipt of income jointly.
For example, the acquisition of property for the purpose of
commercial exploitation may need to be supported by evidence that
the property is purpose built for leasing as commercial premises.?®

Time of receipt of income approach

36. An alternative view is that a tax law partnership is not formed
until there is in existence at least a right or entitlement to income, for
example upon the execution of a lease agreement. We refer to this as
the ‘time of receipt of income’ approach.

37. The practical effect of the ‘time of receipt of income’ approach
would be to exclude something from being considered as an
acquisition by an entity when it is acquired for the purpose of carrying
on the enterprise prior to time of receipt of income. The acquisition of
property or interests in property would be by the co-owners in their
own right and not by the partnership. However, the enterprise that
results in the receipt of income jointly may be carried on by the
partnership.

38. We do not consider it appropriate to confine the time of
formation of a tax law partnership to the time of receipt of income
jointly. Such an approach would give rise to the manifestly absurd
result mentioned in paragraph 37 of this Ruling. Also, the approach is
inconsistent with a fundamental purpose or object of the GST

** Case No 268/83 (1985) 2 BVC 200157.

% Case No 268/83 (1985) 2 BVC 200157 at paragraph 23. Although the comment
was in the context of whether or not an economic activity was being carried out, it
supports our view that a purposive approach is to be taken in applying the GST
laws to tax law partnerships. See also Belgian State v. Ghent Coal Terminal NV
[1998] BVC 139 for a similar approach.

6 Rompelman and Anor v. Minister van Financien Case No 268/83 (1985) 2 BVC
200157 at paragraph 25.
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regime,?’ the broad meaning of ‘carrying on an enterprise’ in section
195-1 and the manner in which the GST Act applies to supplies and
acquisitions made upon the formation of a general law partnership.

Practical application of the time of association approach

39. The practical application of the time of association approach
depends on the facts and circumstances of each case.
Circumstances in which an enterprise partnership may be formed
include:

. two or more entities jointly acquire property with the
intention of carrying on an activity from which income
will be received jointly;

. an entity (new co-owner) purchases an interest in
property from a co-owner (outgoing co-owner) and the
new co-owner and the other co-owners intend to jointly
carry on an activity from which income is or will be
received jointly; and

. co-owners agree to convert their property to an income
producing purpose and intend to carry on an activity
from which income will be received jointly.

Joint acquisition of property

40. Two or more entities may enter into a single agreement to
purchase property for leasing purposes. The entering into of the
agreement for the acquisition of the property is the initial step by
those entities in jointly commencing, and, therefore, carrying on an
enterprise. This step is the first of a series of steps resulting in the
joint right or entitlement to income. In this situation, we accept that a
tax law partnership exists from the time the entities enter into the
agreement to acquire the property. The relevant association of
persons exists from that time and not from the time that the property
is actually leased.

41. If the same co-owners purchase another income producing
property, there is no new partnership. This is regardless of whether or
not the co-owners hold identical interests in the new property. We
take the view that there exists the same association of persons in
receipt of income jointly.

" The property is acquired for the purpose of carrying on an enterprise and is used
for that purpose and not for ‘private consumption’. The GST is effectively a tax on
final private consumption in Australia. (Explanatory Memorandum to the A New
Tax System (Goods and Services Tax) Bill 1998, Chapter 1).
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Example 1: formation of a tax law partnership — joint acquisition of
income producing property

42. Raymond and Julie, neither of whom are registered for GST,
purchase an industrial shed as joint tenants, with the sole purpose of
leasing it. The purchase is funded by joint borrowings.

43. As Raymond and Julie act jointly in relation to the acquisition
and leasing of the property, they are in a tax law partnership. The
partnership is formed when Raymond and Julie enter into the
agreement to acquire the industrial shed.

Acquisition of an interest in property by a new co-owner

44, A co-owner may sell an interest in property to a new co-
owner. If the property continues to be leased, this will give rise to a
new tax law partnership of the remaining co-owner and the new co-
owner. If the new partnership carries on the enterprise, it is formed
when the new co-owner enters into an agreement to acquire an
interest in the income producing property.

Example 2: formation of a new tax law partnership — acquisition of an
interest in property by a new co-owner as a partner

45, Kurt is a member of a syndicate formed to acquire and lease a
small office complex. The syndicate comprises ten individuals, hone
of whom is registered for GST. A tax law partnership is registered for
GST as it carries on the leasing enterprise.

46. The rights and obligations of the syndicate members are
governed by a syndicate agreement. One of the terms of the
syndicate agreement is that the sale of any member’s interest to a
new investor can only be with the approval of the other members of
the syndicate and that the new member must agree to be bound by
the syndicate agreement.

47. Rodney purchases Kurt’s interest on those terms and
becomes a member of the syndicate. A new enterprise partnership is
formed when Rodney enters into the agreement to buy Kurt’s interest
in the property.

Conversion of an existing property to an income producing use

48. The co-owners of property may convert it from a private or
other use not connected to an enterprise, to an income producing
use. For example, a private residence may be converted to a suite of
offices for leasing.

49. If co-owners jointly apply or convert the property for an income
producing purpose, the tax law partnership is formed when the co-
owners agree to undertake the conversion of the property. The
activities to convert the premises to an income producing use must
commence within a reasonable period from the time of agreement.



Goods and Services Tax Ruling

GSTR 2004/6

Page 12 of 53 Page status: legally binding

What is a reasonable time will depend on the facts and circumstances
of each case.

Example 3: formation of a tax law partnership — conversion of
residential premises into offices for leasing

50. Stephen and Joy own a house in which they live. When the
area is rezoned commercial, they agree to convert the house into a
suite of offices for leasing. Within a month of the agreement, they
move out and apply to the local council for approval to convert the
property into offices.

51. Stephen and Joy act jointly in relation to the conversion of the
property for leasing purposes. A tax law partnership is formed at the
time Stephen and Joy agree to convert the house into offices for
leasing. The application to the council is one of the initial steps in a
series leading to a joint right or entitlement to income and is
something done by Stephen and Joy as partners of the partnership.

Tax law partnership as an entity

52. The definition of ‘entity’ includes a partnership.?® The moment a
tax law partnership exists it is an entity for GST purposes. The GST Act
treats the partnership as an entity separate from its partners.?

Is an entity in a tax law partnership a ‘partner’ for GST purposes?

53. We consider that an entity that is in a tax law partnership is a
partner for the purposes of the GST Act, and has the capacity to
make supplies and acquisitions as a partner.

54, This view is supported by a number of judicial decisions. For
example, in FC of T v. McDonald (McDonald),* Beaumont J said:

It is true that, for the purposes of the Act, ‘persons in receipt of
income jointly’ as well as persons carrying on business as partners,
are deemed to be ‘partners’ (see the definition in s. 6(1)). Thus, if
co-owners, who might not be partners under the general law, receive
incanlwe jointly, they are treated as ‘partners’ for the purposes of the
Act.

55. He further stated:

8 paragraph 184-1(1)(e).

% See also the note to subsection 184-1(1), which states: The term ‘entity’ is used in
a number of different but related senses. It covers all kinds of legal persons. It also
covers groups of legal persons, and other things, that in practice are treated as
having a separate identity in the same way as a legal person does.

%0 (1987) 15 FCR 172; 87 ATC 4541; (1987) 18 ATR 957.

31 (1987) 15 FCR 172 at page 182; 87 ATC 4541 at pages 4549 to 4550;

(1987) 18 ATR 957 at page 967. Although subsection 6(1) of the ITAA 1936
defines ‘partnership’ and not ‘partner’, Beaumont J's comments indicate that it can
be inferred from the definition of ‘partnership’ that the entities in a partnership are
partners.
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In the present case, the respondent and his wife were joint tenants,
legally and beneficially, of the subject premises. They were in receipt
of income jointly from the lettings. By reason of the extended
partnership definition, the;/ were deemed to be ‘partners’ for the
purposes of the statute. 8

56. In Tikva Investments Pty Ltd v. FC of T (Tikva),*® Stephen J,
in relation to the reference to a ‘partner’ in section 92 of the Income
Tax Assessment Act 1936 (ITAA 1936), commented:

No doubt the reference to a ‘partner’ in sec. 92 is to be understood
as referring to one of the persons associated together in the manner
specified in the definition of ‘partnership’. *

57. In Tikva, Stephen J reached the conclusion that, by virtue of
the taxpayer attaining the status of a member of an association of
persons either carrying on business as partners or in receipt of
income jointly, it became a partner within the meaning of section 92 of
the ITAA 1936.

58. We consider that the comments made by Beaumont J in
McDonald and Stephen J in Tikva apply equally to entities that are in
a tax law partnership.

59. Some doubt has been expressed as to whether an entity in a
tax law partnership can be regarded as a ‘partner’ for GST purposes.
In particular, it has been suggested that the phrase ‘as a partner’ in
subsection 184-5(1) is limited in its application to a partner in a
general law partnership. We do not agree with this view.

Is atax law partnership capable of carrying on an enterprise?

60. We consider that, as an entity for GST purposes,* a tax law
partnership is capable of carrying on an enterprise.*® Carrying on an
enterprise includes doing anything in the course of the
commencement or termination of an enterprise.*” A tax law
partnership may make supplies or acquisitions in carrying on its
enterprise. Supplies and acquisitions made by or on behalf of a
partner in the partnership as partners, are taken to be supplies and

32 (1987) 15 FCR 172 at page 182; 87 ATC 4541 at page 4550; (1987) 18 ATR 957
at page 967.

33 (1972) 128 CLR 158; 72 ATC 4231; (1972) 3 ATR 458.

3 (1972) 128 CLR 158 at page 164; 72 ATC 4231 at page 4236; (1972) 3 ATR 458
at page 462.

% Subsection 184-1(1).

% The meaning of enterprise is set out in section 9-20. An enterprise that a tax law
partnership carries on will often be one of leasing property. Under
paragraph 9-20(2)(c) an enterprise does not include activities done by a partnership

(all or most of the members of which are individuals) without a reasonable expectation

of profit or gain. See Goods and Services Tax Determination GSTD 2006/6 Goods
and services tax: does MT 2006/1 have equal application to the meaning of 'entity’
and 'enterprise' for the purposes of the A New Tax System (Goods and Services Tax)
Act 1999?

3" Section 195-1.
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acquisitions made by the partnership.® In this Ruling, we refer to a
tax law partnership that carries on an enterprise as an enterprise
partnership.

The circumstances in which a tax law partnership carries on an
enterprise

61. The question of whether a tax law partnership carries on an
enterprise requires an objective evaluation of all the facts and
circumstances of a case, including the conduct of the co-owners of
the income producing property.

62. The following factors may point to an enterprise being carried
on by a tax law partnership, and not by each co-owner in their own
right:

. an oral or written agreement (for example, a syndicate
agreement or agreement between family members)
determines the mutual rights and obligations of the
parties. The agreement may set out rules by which a
co-owner might be admitted to a syndicate, or may
indicate an intention to act for the mutual benefit of all
family members. This agreement may be made before
the acquisition of property (see Tikva® and FC of T v.
Walsh (PJ and BJ)* (Walsh)), or it may be made later;

° the income producing property is jointly acquired by the
co-owners under a single contract (see McDonald,*
Walsh*? and Tikva);*

° property is held by the co-owners as joint tenants;

° the co-owners fund their acquisition of the income
producing property out of joint borrowings or funds
(see AAT Case 11,324,* Walsh,* and Cripps v.
Federal Commissioner of Taxation);46

° the joint activities of the co-owners of an income
producing property are for their family’s mutual benefit
or the mutual benefit of all the co-owners (see Yeung*’
and MacDonald):*®

% Subsection 184-5(1). See paragraphs 114 to 116 of this Ruling for a discussion on
the operation of subsection 184-5(1).

%9 (1972) 128 CLR 158; 72 ATC 4231; (1972) 3 ATR 458.

4083 ATC 4415; Federal Commissioner of Taxation v. Trustees of the Lisa Marie
Walsh Trust (1983) 14 ATR 399.

1 (1987) 15 FCR 172; 87 ATC 4541; (1987) 18 ATR 957.

283 ATC 4415; 14 ATR 399.

*3(1972) 128 CLR 158; 72 ATC 4231; (1972) 3 ATR 458.

* 96 ATC 578; 34 ATR 1018.

> 83 ATC 4415; 14 ATR 399.

“%(1999) AATA 937; 99 ATC 2428; 43 ATR 1202.

4788 ATC 4193; (1988) 19 ATR 1006.

“8(1987) 15 FCR 172; 87 ATC 4541; (1987) 18 ATR 957.
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o the co-owners of the income producing property jointly
appoint a manager or agent to manage the enterprise
or one co-owner may act, with the authority of all the
co-owners, on behalf of all the co-owners in managing
the enterprise;

o income from the income producing property is paid into
a joint bank account of the co-owners;

o expenses relating to the income producing property are
paid from a joint bank account of the co-owners; and

o the co-owners jointly pay all liabilities in relation to the
income producing property.

63. In all cases in which a tax law partnership carries on a leasing
enterprise, the enterprise involves the interests of all the co-owners of
the income producing property.

The circumstances in which a tax law partnership does not carry on
an enterprise

64. The fact that a tax law partnership exists does not necessarily
mean that in every case it is the partnership that carries on an
enterprise.

65. In some cases, an objective evaluation of all the facts and
circumstances may lead to a conclusion that an enterprise is carried
on by each co-owner and not by a tax law partnership.

66. The following factors may point to an enterprise being carried
on by each co-owner in their own right,*” and not by a tax law
partnership:

o the co-owner is registered for GST in its own right in
relation to a broader enterprise and acquires an
interest in property in carrying on that enterprise;

o there is an agreement between the co-owners not to
form a partnership nor to jointly carry on an enterprise;

o each co-owner makes independent decisions with
regard to the acquisition of an interest in income
producing property;

o each co-owner’s acquisition of their interest in property
is made separately;

o any borrowings by a co-owner are to fund the
acquisition of their interest in the income producing
property only; the co-owners do not fund the

9 In those cases where the leasing enterprise is carried on by a co-owner in their
own right, the enterprise involves only that co-owner’s interest in the income
producing property. See paragraphs 242 to 269 of this Ruling for a discussion on
the GST consequences if the enterprise is carried on by a co-owner and not a tax
law partnership.
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acquisition of each of their interests out of joint funds or
borrowings;

o the co-owners act independently of each other in
making decisions about their respective investments;

. each co-owner acts independently with respect to the
appointment of a manager or agent, even though the
same manager or agent is usually appointed to act on
behalf of all the co-owners;

. the gross rental income may be paid into a single trust
account operated by a property manager or agent and
operating expenses may be met from this trust
account. The income is not paid into and the expenses
are not paid out of a joint bank account in the name of
the co-owners;

) the manager or agent accounts to each co-owner
separately, both in respect of income and outgoings
and will distribute net rental income from the trust
account to the co-owners on a regular basis;

. each co-owner does not act for the mutual bengfit or
on behalf of the other co-owners and is primarily
concerned with securing an enhanced value or return
on their investment;

° property is held as tenants in common, rather than as
joint tenants; and

° although contributing to a mutual fund to pay all
liabilities in relation to the income producing property,
each co-owner makes the payment in the course of
carrying on their own enterprise.

67. We take the view that it is not possible for each co-owner of
an income producing property and a tax law partnership to carry on
an enterprise in relation to the same property at the same time.

Single lease agreement

68. The fact that a single lease agreement is executed by all the
co-owners, and that the lessee pays a single rental amount are further
factors that need to be considered and weighed in the context of all
the evidence in determining which entity carries on the enterprise.
The presence of a single lease agreement and a single lease amount
is not decisive of an enterprise being carried on by a tax law
partnership.

69. The execution of a lease agreement is one step (and not
necessarily the first step) of several constituting a leasing enterprise
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carried on by each co-owner® or by all the co-owners as partners of a
tax law partnership.

70. While the factors mentioned in paragraphs 62, 66 and 68 of
this Ruling are relevant, they are not exhaustive. Neither the
existence nor the absence of any one factor is conclusive one way or
the other. The scale of the enterprise, the number of co-owners of
each property, the number of properties involved or the value of the
property or properties being exploited are also not necessarily
determinative of whether the enterprise is being carried on by a
partnership or by the co-owners in their own right. It is the overall
weight of evidence that is important, and the individual weighting of
each factor will depend on the circumstances of each case.

71. We consider that, in any particular case, a preponderance of
the factors mentioned in paragraph 62 of this Ruling would lead to a
conclusion that the partnership and not each co-owner, carries on the
enterprise.*

72. However, a preponderance of the factors mentioned in
paragraph 66 of this Ruling would lead to a conclusion that an
enterprise is carried on by each co-owner in their own right in respect
of their interest in an income producing property. In these cases, we
take the view that, although a tax law partnership may exist, it does
not carry on any enterprise in relation to the property.

Example 4: co-owner carrying on an enterprise in respect of its
interest in a property — single lease agreement

73. Xena Pty Ltd (Xena) owns a humber of commercial properties
that are leased. It is registered for GST in relation to the enterprise it
carries on.

74. Xena decides to increase its investment property portfolio. It
contracts with Fishmongers Building Ltd (Fishmongers) to acquire the
latter’s 50% interest in an office complex. Xena acquires the interest
as a tenant in common out of its own funds.

75. The property is leased to a legal firm under a single lease
agreement. Xena acquires its interest in the property subject to the
lease.

76. Following the purchase of the property, Xena and the other
co-owner, Russell Properties Ltd (Russell) negotiate a co-owners’
agreement. This agreement sets out administrative processes such
as budget approval, dispute resolution and when to commit funds for
refurbishment. Xena appoints the existing manager, Office Properties

%0 See Rompelman Case No. 268/83 (1985) 2 BVC 200157 at paragraph 22.
Although the decision was in the context of a provision which referred to ‘all
activities ...” we consider that the principle is equally applicable in determining
which activities are in carrying on an enterprise.

1 We refer to these partnerships as enterprise partnerships. See paragraph 17 of
this Ruling.
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Management Ltd (Office Properties) to manage its interest in the
property.

77. The lessee pays a single rental amount to the manager. The
manager pays ongoing property expenses from this fund, and
accounts to each of Xena and Russell separately for their respective
interest in the balance.

78. In this case, as there is receipt of income jointly, Xena and
Russell are in a tax law partnership.

79. The acquisition of Xena’s interest in the property is made
independently using its own funds. In carrying on its own leasing
enterprise, Xena negotiates with Russell as an independent entity,
and meets only its own share of the total liabilities in relation to the
property. The presence and weight of these factors indicates that a
leasing enterprise is carried on by Xena (and similarly by Russell),
and not by a tax law partnership. The leasing enterprise in relation to
this property is part of the broader enterprise that Xena carries on.

80. The fact that a single lease agreement is executed by both
Xena and Russell and that they have a co-owners’ agreement that
sets out administrative processes in relation to the property is not
sufficient to outweigh the factors that point to Xena carrying on an
enterprise in its own right in relation to this property.

Tax law partnerships involving family members

81. The acquisition of property for income producing purposes by
family members is ordinarily made by them under an arrangement or
agreement. The acquisition is often made by them as joint tenants out
of joint funds or borrowings, and under a single contract. The property
is usually acquired for the mutual benefit of all the family members,
including any children.?

82. The appointment of an agent or manager to manage the
leasing of the property is a joint decision of all members, or by one
member acting on behalf of and with the express or implied authority
of the other members. Frequently, the person managing the property
is a family member. Rental income is deposited into a joint bank
account. Outgoings in relation to the property are also paid out of the
same account.

83. A case where these features were present is McDonald.>® In
that case, a husband and wife entered into an agreement to invest in
income producing properties; they borrowed funds to finance the
purchase, the properties were purchased as joint tenants, and the
income was paid into a joint bank account from which outgoings were
also paid.

%2 See, for example, Yeung 88 ATC 4193; (1988) 19 ATR 1006.
53(1087) 15 FCR 172; 87 ATC 4541; (1987) 18 ATR 957 at pages 4543 to 4545,
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84. In our view, the weight of factors present in these types of
cases means that the leasing enterprise is carried on by a tax law
partnership.

Example 5: partnership carrying on the enterprise — family members

85. Sheleigh and Danny purchase a large industrial shed which is
leased to a retailer. As husband and wife, they purchase the property
as joint tenants out of joint borrowings. Sheleigh manages the
property on behalf of both herself and Danny.

86. The rental income is banked into, and rental outgoings are
paid out of, Sheleigh and Danny’s joint bank account

87. Sheleigh and Danny are in a tax law partnership as they are in
receipt of income jointly.

88. The acquisition of the property is made as joint tenants under
a single contract and out of joint borrowings. Sheleigh manages the
property on behalf of both herself and Danny. The rental income is
banked into and expenses are paid out of the joint bank account. The
weight of these factors indicates that the leasing enterprise is carried
on by the tax law partnership.

Tax law partnerships involving property syndicates

89. In cases involving property syndicates, a syndicate agreement
normally determines the rights and obligations of each syndicate
member. Each member (and any new member) is bound by the terms
and conditions of that agreement. The acquisition of the property is
under a single agreement and a manager is appointed by the
syndicate to manage the leasing of the property. The manager, on
behalf of the syndicate, receives the rental income. Any outgoings are
regarded as the outgoings of the syndicate and not of each syndicate
member in their own right.

90. This type of arrangement existed in Tikva. The co-owners of
the property had a syndicate agreement that contained ‘what was
described as the constitution and rules’.>* The agreement contained
such matters as how the property would be held (that is, as tenants in
common), the purpose of the syndicate, liability for outgoings, the
management of the syndicate, the circumstances in which any
syndicate member was entitled to occupy any part of the property,
and when the syndicate was to be dissolved.>”

91. The weight of factors present in these types of cases also
means that the leasing enterprise is carried on by a tax law
partnership, notwithstanding the fact that the property may be held as
tenants in common.

** per Stephen J, (1972) 128 CLR 158 at page 160; 72 ATC 4231 at page 4233;
(1972) 3 ATR 458 at page 459.

%5 (1972) 128 CLR 158 at page 170; 72 ATC 4231 at page 4239; (1972) 3 ATR 458
at page 466.
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Example 6: partnership carrying on the enterprise — property
syndicate

92. Nick, Jan, Meryl and Mathew decide to purchase a
commercial property known as Pandavest for leasing purposes. They
enter into a syndicate agreement that sets out their mutual rights and
obligations. Once the syndicate agreement is finalised, the syndicate
members enter into a contract for the purchase of the property. Upon
purchase, the property is held by Nick, Jan, Meryl and Mathew as
tenants in common.

93. The syndicate appoints Lease Time Managers Ltd (Lease
Time) to manage their investment. Lease Time opens a special
account in the name of the syndicate out of which all the outgoings in
relation to the property are paid. The property is leased to a firm of
accountants who pay the monthly lease payments directly into that
account.

94. The members of the syndicate are in a tax law partnership as
they are in receipt of income jointly.

95. The fact that there is a syndicate agreement that determines
the rights and obligations of each member, that the property is jointly
acquired by them, and that they jointly appoint Lease Time to manage
the property means that, for GST purposes, the tax law partnership
carries on the leasing enterprise. The mere fact that the property is
held by the syndicate members as tenants in common does not result
in a different conclusion.

Tax law partnerships involving co-owners converting property to an
income producing use

96. If co-owned property is converted from a non-income
producing use (that is, a use which is unconnected with any
enterprise being carried on) to an income producing use, the
agreement is required of all the co-owners to undertake the activities
necessary to effect the conversion. These activities are undertaken
jointly by all the co-owners or by one co-owner on behalf of and with
the authority of all the co-owners.

97. Activities that are done in the commencement of the
enterprise of the partnership in these circumstances include:

° making of an application by the co-owners to the local
council for rezoning of real property from residential to
commercial;

. seeking local government or state government

planning authority approval to commence the
necessary building works;

. the appointment of building contractors to carry out the
works;
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o making an application for finance to fund the building
works;
o commencing refurbishment work to convert premises

to make them suitable for leasing, for example, 