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Goods and Services Tax Ruling

Goods and services tax: the scope of
subsection 38-190(3) and its application to
supplies of things (other than goods or real
property) made to non-residents that are
GST-free under item 2 in the table in
subsection 38-190(1) of the A New Tax
System (Goods and Services Tax) Act 1999

Preamble

This document was published prior to 1 July 2010 and was a public ruling for
the purposes of former section 37 of the Taxation Administration Act 1953
and former section 105-60 of Schedule 1 to the Taxation Administration
Act 1953.

From 1 July 2010, this document is taken to be a public ruling under Division
358 of Schedule 1 to the Taxation Administration Act 1953.

A public ruling is an expression of the Commissioner’s opinion about the way
in which a relevant provision applies, or would apply, to entities generally or
to a class of entities in relation to a particular scheme or a class of schemes.

If you rely on this ruling, the Commissioner must apply the law to you in the
way set out in the ruling (unless the Commissioner is satisfied that the ruling
is incorrect and disadvantages you, in which case the law may be applied to
you in a way that is more favourable for you — provided the Commissioner is
not prevented from doing so by a time limit imposed by the law). You will be
protected from having to pay any underpaid tax, penalty or interest in
respect of the matters covered by this ruling if it turns out that it does not
correctly state how the relevant provision applies to you.

[Note: This is a consolidated version of this document. Refer to the Legal
Database (http://law.ato.gov.au) to check its currency and to view the details
of all changes.]

What this Ruling is about

1. This Ruling is about the operation of subsection 38-190(3) of
the A New Tax System (Goods and Services Tax) Act 1999 (the GST
Act). That subsection negates, in certain circumstances, the GST-free
status that would otherwise apply to the supply of a thing covered by
item 2 in the table in subsection 38-190(1). Under item 2, supplies of
things (other than goods or real property) made to non-residents are
GST-free if the requirements of that item are met.

2. In explaining the operation of subsection 38-190(3) in this
Ruling, we address in particular:
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. the meaning of ‘a supply covered by item 2’;
. when a supply covered by item 2 is ‘under an

agreement entered into, whether directly or indirectly,
with a non-resident’;

. how to determine whether ‘the supply is provided, or
the agreement requires it to be provided, to another
entity in Australia’; and

. what apportionment is required if subsection 38-190(3)
applies, in part, to a supply covered by item 2.

3. Partly in response to comments received on the draft ruling
(refer paragraphs 12 to 18), we give many examples illustrating the
application of subsection 38-190(3) to a range of supplies covered by
item 2. The examples are not in themselves statements of principles
to be applied generally. The examples show how, by examining the
facts and circumstances of the supply in question, you can determine
whether the supply is provided to another entity. If a supply is
provided to another entity, we then consider the principles discussed
in this Ruling to determine whether that supply is provided to that
other entity in Australia.

4, We also discuss and illustrate in this Ruling the application of
subsection 38-190(3) to certain subcontract and global supply
arrangements.

5. Finally, we discuss legislative provisions found in the New
Zealand and Canadian GST legislation that are similar to
subsection 38-190(3). We also discuss some United Kingdom Value
Added Tax (UK VAT) cases which have, from time to time, been
relied upon by some commentators as supporting a contrary view to
that expressed in this Ruling. That contrary view is that a tripartite
arrangement (an arrangement involving three parties) is not covered
by subsection 38-190(3) because this kind of arrangement always
involves two or more different supplies.

6. While this Ruling does not otherwise address the operation of
the provisions of section 38-190, we recognise that the wording in
subsection 38-190(3) is similar to that used in subsection 38-190(4)
(the latter subsection relates to item 3 and applies in circumstances
where the resident recipient of the supply is in Australia but the
supply is provided to another entity outside Australia). Thus, a
significant part of this Ruling is relevant to the application of
subsection 38-190(4).

7. Unless otherwise stated, all legislative references in this
Ruling are to the GST Act and all references to an item number are to
an item in the table in subsection 38-190(1).
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Date of effect

8. This Ruling applies [to tax periods commencing] both before
and after its date of issue. However, this Ruling will not apply to
taxpayers to the extent that it conflicts with the terms of a settlement
of a dispute agreed to before the date of issue of this Ruling (see
paragraphs 75 and 76 of Taxation Ruling TR 2006/10).

8A. [Omitted.]
9. [Omitted.]

Related Rulings

10. There are a number of other GST public rulings which explain
the operation of section 38-190. These rulings are:

Public Ruling No. Public Ruling Title

GSTR 2003/7 Goods and services tax: what do the expressions
‘directly connected with goods or real property’ and ‘a
supply of work physically performed on goods’ mean
for the purposes of subsection 38-190(1) of the A New
Tax System (Goods and Services Tax) Act 19997

GSTR 2003/8 Goods and services tax: supply of rights for use
outside Australia — subsection 38-190(1), item 4,
paragraph (a) and subsection 38-190(2)

GSTR 2004/7 Goods and services tax: in the application of items 2
and 3 and paragraph (b) of item 4 in the table in
subsection 38-190(1) of the A New Tax System (Goods
and Services Tax) Act 1999: when is a ‘non-resident’
or other ‘recipient’ of a supply ‘not in Australia when the
thing supplied is done’? when is ‘an entity that is not an
Australian resident’ ‘outside Australia when the thing
supplied is done’?

GSTR 2005/2 Goods and services tax: supplies of goods and

(replacing services in the repair, renovation, modification or
treatment of goods from outside Australia whose

GSTR 2003/2) destination is outside Australia

GSTD 2006/2 Goods and services tax: does an Australian entity
make a taxable supply when it supplies repair services
under a warranty given by a non-resident
manufacturer?

GSTR 2007/2 Goods and services tax: in the application of

paragraph (b) of item 3 in the table in

subsection 38-190(1) of the A New Tax System (Goods
and Services Tax) Act 1999 to a supply, when does
‘effective use or enjoyment’ of the supply ‘take place
outside Australia’?
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GSTD 2007/3 Goods and services tax: if a non-resident entity owns
residential rental premises in Australia and an
Australian accountant makes a supply to that entity
consisting of advice about the premises and tax return
preparation services, is that supply wholly or partly
GST-free if made on or after 1 April 2005?

11. GSTR 2004/7, which discusses the application of item 2, is of
particular importance in relation to this Ruling as

subsection 38-190(3) only applies to a supply that is covered by

item 2.

Previous draft ruling

12. A draft ruling about the operation of subsection 38-190(3)
issued on 19 December 2003 for industry and professional comment
(see GSTR 2003/D7). That Ruling represented the preliminary,
though considered, views of the Australian Taxation Office (ATO).

13. While the ATO views expressed in GSTR 2003/D7 are
confirmed by this Ruling, we give a more complete analysis of the
interpretation and application of subsection 38-190(3) taking into
account a range of very useful industry and professional comment
received on the draft ruling.

14. In particular, we give detailed consideration to determining
whether a supply, which is provided to another entity, is provided to
that entity in Australia. This aspect was not elaborated upon in
GSTR 2003/D7.

15. We also address for the first time apportionment issues
including apportionment when a supply is provided on a periodic or
progressive basis.

16. In response to feedback on GSTR 2003/D7 we also include
more examples including those involving global supplies.

17. While this more comprehensive analysis gives rise to a longer
ruling than the draft ruling, to assist we have:

(@) included a Ruling section (paragraphs 36 to 181, 23
pages in total) which is a concise statement of the
ATO views on the application of subsection 38-190(3);

(b) included five flow charts which summarise the
operation of item 2 and subsection 38-190(3)
(pages 31 to 35);

(©) divided the Explanation section of the Ruling into nine
parts so that it is easier to find particular areas of
interest; and

(d) summarised the 15 examples in Part VI (Further
examples) in a table to provide a snapshot of the
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application of subsection 38-190(3) in a variety of
circumstances.

18. In GSTR 2003/D7 we included two examples involving
warranties (see Examples 20 and 21 of that draft ruling). These
examples are not included in this Ruling as the treatment of
warranties, as dealt with in those examples, is the subject of separate
ATO publications.*®

How to read this Ruling

19. In the ‘Ruling’ section we set out in summary form what you
need to consider in the application of subsection 38-190(3) to a
supply covered by item 2 (paragraphs 36 to 181, pages 8 to 30).

20. This is followed by five flow charts which summarise the
operation of item 2 and subsection 38-190(3) as explained in the
Ruling section (pages 31 to 35).

21. If you require a more detailed analysis and explanation of the
issues covered in the Ruling section, you should refer to the
Explanation section. That section commences with a discussion of
the policy considerations underlying subsection 38-190(3)
(paragraphs 182 to 188) followed by a detailed explanation of the
operation of subsection 38-190(3). So that you can access more
easily your specific areas of interest, we have divided the detailed
explanation into nine separate parts as follows:

PART TOPIC

I Understanding the preconditions for the application of
subsection 38-190(3) to a supply covered by item 2
(paragraphs 190 to 257).

This Part provides a general overview of the various elements of
subsection 38-190(3) that must be satisfied if that subsection is to apply.

Il Determining whether a supply is provided (or is required to be
provided) to another entity (paragraphs 258 to 322).

This Part explains in detail how to determine when a supply is provided
to another entity.

Il Determining whether the supply is provided (or is required to be
provided) to that other entity in Australia
(paragraphs 323 to 435).

This Part explains in detail how to determine whether a supply is
provided to another entity in Australia.

18 Refer to GSTD 2006/1 Goods and Services Tax: is a payment from a non-resident
car manufacturer to an Australian distributor under an offshore warranty
chargeback arrangement subject to GST? Also refer to GSTD 2006/2 Goods and
services tax: does an Australian entity make a taxable supply when it supplies
repair services under a warranty given by a non-resident manufacturer?
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PART TOPIC

v Determining whether a supply covered by item 2 is provided to
an employee, agent or partner in Australia
(paragraphs 436 to 498).

This Part illustrates the application of subsection 38-190(3) to
employees, agents and partners.

\% Other aspects of the operation of subsection 38-190(3)
(paragraphs 499 to 518).

This Part considers later use of a supply outside Australia that is
provided to another entity in Australia. In this part we also consider a
supply that involves benefits flowing to another entity in Australia but
which is not provided to another entity in Australia.

Vi Further examples (paragraphs 519 to 630).

This Part provides further examples of how subsection 38-190(3)
applies to various types of supplies covered by item 2, in particular,
certain speaking services, legal services, accounting services,
advertising services, telephone services, computer services, testing
services and assembly services.

VI Apportionment (paragraphs 631 to 709).

This Part explains when apportionment may be necessary and the
method of apportionment.

VIl The application of subsection 38-190(3) to subcontract
arrangements and global supplies (paragraphs 710 to 859).
This Part explains the application of subsection 38-190(3) to certain

complex arrangements involving subcontracted and global supplies. We
illustrate certain global audit, taxation, accounting and IT services.

IX Overseas legislation and case law (paragraphs 860 to 907).

This Part discusses provisions in the New Zealand and Canadian GST
legislation that are similar to subsection 38-190(3). We also discuss four
UK VAT cases which concern tripartite arrangements.

Legislative context

22. Under section 9-5 a supply is not a taxable supply to the
extent that it is GST-free or input taxed.

23. A supply is GST-free if it is GST-free under Division 38 or
under a provision of another Act.*

24, Subdivision 38-E sets out when exports of goods and other
supplies for consumption outside Australia are GST-free. The
Subdivision comprises:

. section 38-185 — exports of goods;?

! paragraph 9-30(1)(a).

% The operation of this section is addressed in GSTR 2002/6 Goods and services tax:
Exports of goods, items 1 to 4 of the table in subsection 38-185(1) of the A New Tax
System (Goods and Services Tax) Act 1999; GSTR 2005/2 (formerly GSTR 2003/2)
Goods and services tax: supplies of goods and services in the repair, renovation,
modification or treatment of goods from outside Australia whose destination is
outside Australia; GSTR 2003/4 Goods and services tax: stores and spare parts for
international flights and voyages.
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o section 38-187 — lease or hire of goods for use outside
Australia;
o section 38-188 — tooling used by non-residents to

manufacture goods for export; and

o section 38-190 — supplies of things, other than goods
or real property, for consumption outside Australia.

25. The relevant section for the purposes of this Ruling is
section 38-190.

26. Subsection 38-190(1) comprises five items which set out
supplies of things, other than goods or real property, that are
GST-free. A supply that is not GST-free under one item in
subsection 38-190(1) may be GST-free under one of the other items.
If the requirements of one of those items are met, the supply is
GST-free, provided subsection 38-190(2), (2A), (3) or (5)** does not
negate that GST-free status.

27. Subsection 38-190(2) provides that a supply covered by any
of items 1 to 5 in the table in subsection 38-190(1) is not GST-free if it
is the supply of a right or option to acquire something the supply of

which would be connected with Australia and would not be GST-free.?

28. Subsection 38-190(2A) provides that a supply covered by any
of items 2 to 4 in the table in subsection 38-190(1) is not GST-free if
the acquisition of the supply relates (whether directly or indirectly, or
wholly or partly) to the making of a supply of real property situated in
Australia that would be, wholly or partly, input taxed under
Subdivision 40-B or 40-C.>*

29. Subsection 38-190(3) is expressed to not limit
subsection 38-190(2) or (2A) and provides that a supply covered by
item 2 is not GST-free if:

(a) it is a supply under an agreement entered into, whether
directly or indirectly, with a non-resident; and

(b) the supply is provided, or the agreement requires it to
be provided, to another entity in Australia.

30. Subsections 38-190(2) and 38-190(2A) may negate the
GST-free status of a supply covered by any of items 1 to 5 and
items 2 to 4 respectively. However, subsection 38-190(3) only
negates the GST-free status of a supply covered by item 2.

A Subsection 38-190(5) applies from 1 July 2010. The provision specifies
that subsection 38-190(4) does not apply to specific types of supplies.

% Refer to GSTR 2003/8 Goods and services tax: supply of rights for use outside

Australia — subsection 38-190(1), item 4, paragraph (a) and subsection 38-190(2).

% See also Goods and Services Tax Determination GSTD 2007/3 Goods and
services tax: if a non-resident entity owns residential rental premises in Australia
and an Australian accountant makes a supply to that entity consisting of advice
about the premises and tax return preparation services, is that supply wholly or
partly GST-free if made on or after 1 April 2005?
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31. Subsection 38-190(2) considers two distinct supplies — a
supply of a right or option and the supply of something else, the
subject of the right or option.

32. Subsection 38-190(3) only ever applies if there is a supply of
something, being a supply that is made to a non-resident and covered
by item 2, and that same supply is provided, or is required to be
provided, to another entity in Australia.

33. This Ruling is about the interpretation and application of
subsection 38-190(3) to a supply covered by item 2 (and as
mentioned at paragraph 6 is of assistance in interpreting and applying
subsection 38-190(4)).

34. If the GST-free status of a supply covered by item 2 is
negated by the application of subsection 38-190(3), that supply may
still be GST-free if the requirements of another item in the table are
satisfied and subsections 38-190(2) and (2A) do not apply.

35. If the item 2 supply is not GST-free under another item in the
table in subsection 38-190(1), and is not GST-free or input taxed
under another provision of the GST Act or another Act, the supply is a
taxable supply where all the other conditions for making a taxable
supply are met.*

Ruling

Item 2 and subsection 38-190(3)

36. A supply of a thing (other than goods or real property) made to
a non-resident is GST-free under item 2 if the non-resident is not in
Australia when the thing supplied is done® and:

(@) the supply is neither a supply of work physically
performed on goods situated in Australia when the
work is done nor a supply directly connected with real
property situated in Australia;® or

(b) the non-resident acquires the thing in carrying on the
non-resident’s enterprise, but is not registered or
required to be registered.

37. However, if the supply covered by item 2 is under an
agreement entered into, whether directly or indirectly, with a

* Section 9-5

® Refer to GSTR 2004/7 Goods and services tax: in the application of items 2 and 3
and paragraph (b) of item 4 in the table in subsection 38-190(1) of the A New Tax
System (Goods and Services Tax) Act 1999: when is a ‘non-resident’ or other
‘recipient’ of a supply ‘not in Australia when the thing supplied is done’? when is ‘an
entity that is not an Australian resident’ ‘outside Australia when the thing supplied is
done’?

® Refer to GSTR 2003/7 Goods and services tax: what do the expressions ‘directly
connected with goods or real property’ and ‘a supply of work physically performed
on goods’ mean for the purposes of subsection 38-190(1) of the A New Tax System
(Goods and Services Tax) Act 1999?
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non-resident entity and that supply is provided to another entity in
Australia, or the agreement requires that it be so provided,
subsection 38-190(3) negates the GST-free status of that supply
(otherwise afforded under item 2).

38. Subsection 38-190(3), in contrast to item 2, focuses on the
entity to which the supply is provided, not the entity (the non-resident)
to which the supply is made. If the supply is provided (or is required to
be provided) to another entity in Australia, subsection 38-190(3)
negates the GST-free status that would otherwise apply to the supply
covered by item 2. Although the non-resident recipient of the supply is
not in Australia, consumption of the supply is considered to be in
Australia because the supply is provided to an entity in Australia.

39. Subsection 38-190(3) provides that, without limiting
subsection 38-190(2) or (2A), a supply covered by item 2 is not
GST-free if:

(@) it is a supply under an agreement entered into, whether
directly or indirectly, with a non-resident; and

(b) the supply is provided, or the agreement requires it to
be provided, to another entity in Australia.

The application of subsection 38-190(3)
When a supply is covered by item 2

40. Subsection 38-190(3) only applies to a supply covered by item
2. If a supply satisfies the requirements of item 2 and is, therefore,
GST-free, that supply is covered by item 2.

Paragraph 38-190(3)(a)
41. This paragraph states that:

it is a supply under an agreement entered into, whether directly or
indirectly, with a non-resident

42. ‘It’ refers to the supply covered by item 2. The supply covered
by item 2 must be under an agreement entered into, either directly or
indirectly, with a non-resident.

43. The agreement may be either a written, oral or an implied
agreement.

44, The agreement is entered into directly with a non-resident if
the parties to the agreement are the non-resident and the supplier.

45, In the context of subsection 38-190(3), we consider that
entering into an agreement indirectly with a non-resident includes the
case where another entity such as a nominee or agent or the like
enters into the agreement on behalf of the supplier or the
non-resident. For example, a supplier may enter into an agreement
with an agent, or representative, or associate of the non-resident
acting on behalf of the non-resident. (Other examples of indirectly



Goods and Services Tax Ruling

GSTR 2005/6

Page 10 of 175 Page status: legally binding

entering into an agreement with a non-resident are provided at
paragraph 203, Part | of the Explanation section of this Ruling).

The meaning of non-resident

46. The term ‘non-resident’ is defined in section 195-1 to mean
‘an entity that is not an Australian resident’.

47. ‘Australian resident’ is defined in section 195-1 to mean ‘a
person who is a resident of Australia for the purposes of the Income
Tax Assessment Act 1936 (ITAA 1936).

48. A non-resident therefore includes:

. an individual who is not a resident of Australia as
defined in subsection 6(1) of the ITAA 1936; (refer to
paragraphs 207 to 209, Part | of the Explanation
section of this Ruling);

. a company that is not a resident of Australia as defined
in subsection 6(1) of the ITAA 1936; (refer to
paragraphs 210 to 213, Part | of the Explanation
section of this Ruling);

. a partnership the central management and control of
which is not located in Australia; (refer to paragraphs 214
to 215, Part | of the Explanation section of this Ruling);

) a corporate limited partnership that is not a resident of
Australia as defined in section 94T of the ITAA 1936;
(refer to paragraphs 216 to 217, Part | of the
Explanation section of this Ruling); and

o a trust of which no trustee is a resident of Australia as
defined in subsection 6(1) of the ITAA 1936 and the
central management and control of which is not located
in Australia (refer to paragraph 218, Part | of the
Explanation section of this Ruling).

Paragraph 38-190(3)(b)
49. This paragraph states that:

the supply is provided, or the agreement requires it to be provided,
to another entity in Australia.

50. ‘The supply’ refers to the supply covered by item 2.

51. To work out whether a supply covered by item 2 is provided
(or is required to be provided) to another entity in Australia, (that is,
whether the requirements of paragraph 38-190(3)(b) are satisfied),
we follow a two step approach.

52. We first work out whether a supply covered by item 2 is
provided to another entity. We examine this at paragraphs 66 to 82.
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53. Secondly, if the supply covered by item 2 is provided to
another entity, we determine whether, when the thing supplied is
done, that supply is provided to that other entity in Australia. We
examine this at paragraphs 83 to 121.

The meaning of ‘another entity’

54. ‘Another entity’ is an entity other than the non-resident entity
to which the supply is made. The term ‘entity’ is defined in
subsection 184-1(1) and includes an individual, company,
partnership, corporate limited partnership or trust.

55. An employee is an individual and therefore an entity as
defined. If a supply is made to a non-resident employer and that
supply is provided, or required to be provided, to an employee, that
supply is provided to another entity.

56. An agent that is, for example, an individual or company is also
an entity as defined. However, the mere fact that the supply is made
to an agent acting for a non-resident does not mean that the supply is
provided (or is required to be provided) to another entity. It is a matter
of determining to which entity the supply is provided. If all the agent
does is to arrange on behalf of the non-resident for the supply to be
made and provided to the non-resident, the supply is not provided to
the agent.’

57. A partner that is, for example, an individual or company is an
entity as defined.? If a supply is made to a non-resident partnership
and the supply is provided, or required to be provided, to a partner,
that supply is provided to another entity.

58. For further explanation about the provision of a supply to an
employee, an agent, or a partner refer paragraphs 122 to 129.

The meaning of ‘provided to another entity’

59. The word ‘provided’ is used in subsection 38-190(3) to
contrast with the term ‘made’ in item 2. In the context of

section 38-190, the contrasting words indicate that if a non-resident
contracts for a supply to be provided to another entity, the place of
consumption should be determined with regard to the entity to which
the supply is provided, not the entity to which the supply is made.

60. The example in the Explanatory Memorandum accompanying
the Bill® that introduced subsection 38-190(3) illustrates this. In that
example, non-resident parents contract for the supply of education
services to be provided to their children in Australia. The contractual

" In the case of a non-resident entity, other than an individual, the presence of an
agent in Australia can sometimes result in the non-resident entity failing the
requirement in item 2 that the non-resident is not in Australia. To consider this
aspect further, you should refer to GSTR 2004/7.

® Section 184-1.

® A New Tax System (Indirect Tax and Consequential Amendments) Bill (No. 2) 1999.
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flow of the services is to the parents, while the actual flow of the
services is to the children. The supply is made to the parents
(non-residents) and provided to another entity, each child, in
Australia.

61. Thus the expression ‘provided to another entity’ means, in our
view, that in the performance of a service (or in the doing of some
thing), the actual flow of that supply is, in whole or part, to an entity
that is not the non-resident entity with which the supplier made the
agreement for the supply. The contractual flow is to one entity (the
non-resident recipient) and the actual flow of the supply is to another
entity.

62. For example, if a supply of entertainment services is made to
a non-resident company and in the performance of that service the
employees are the entities that are entertained, the actual flow of that
service is to another entity, each employee (see above where the
meaning of ‘another entity’ is discussed). The supply is made to the
non-resident company (the employer) and provided to another entity
(each employee).

63. We discuss at paragraphs 66 to 82 how to determine whether
a supply is provided to another entity.

The meaning of ‘the agreement requires it [the supply] to be
provided to another entity in Australia’

64. The agreement refers to the agreement entered into with a
non-resident, whether directly or indirectly (refer to paragraph 39).

65. We consider that an agreement requires that a supply be
provided to another entity in Australia if it is an express or implied
term of the agreement that the supply is to be provided to another
entity in Australia.

How to determine whether the supply is provided to another
entity

Characterisation of the supply

66. Before it can be determined whether a supply is provided (or
is required to be provided) to another entity, it is essential that the
supply be properly characterised as the supply of a service, right or
some other thing. It is only when the supply is properly characterised
that it is possible to determine whether that supply is provided to
another entity.

67. In characterising a supply it is necessary to consider all the
circumstances of the transaction to ascertain its essential character.

68. Further explanation and examples about characterising a
supply are provided at paragraphs 261 to 275, Part Il of the
Explanation section of this Ruling.
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The nature of the supply

69. It is also necessary to establish the exact nature of the supply
to determine to which entity that service or thing is provided. That is, it
is necessary to establish what is really being supplied.

70. A clear understanding of the exact nature of the supply is
essential to determining whether that supply is provided to another
entity. It is only by having regard to what is in substance and reality
being supplied that it is possible to identify to which entity that supply
is provided.

71. The exact nature of a supply in any given situation depends
on the facts and circumstances of the supply and the agreement
made between the parties. In this regard, it is necessary to look at the
whole arrangement for the supply (including the contractual
arrangements) and the way in which the supply is carried out.

72. If there is no written contract, other documents such as
correspondence between the parties may be useful in establishing
the nature of the supply.

73. Thus, the focal point in working out whether a supply is
provided to another entity is the facts and circumstances of the doing
of the thing supplied. By the supplier examining what it is required to
do and in what circumstances, the supplier is able to objectively
determine to whom the supply is provided.

74. In some instances, it is inherent in the nature of the supply
that the supply is provided to a particular entity. For example travel,
training or entertainment services are, by their very nature, provided
to the individual that travels, or is trained or entertained, respectively.

75. In the case of delivery or freight services where goods from one
entity are addressed for delivery to another entity, we accept that the
delivery or freight services are provided to that addressee entity.*® In
Part Il of the Explanation section of this Ruling we provide examples
which illustrate this approach. See Examples 10 and 11 (paragraphs 380
to 391 and 392 to 400 respectively) for delivery or freight services
provided to an individual. See Example 13 (paragraphs 419 to 430) for
delivery or freight services provided to an entity other than an individual.
Example 14 (paragraphs 431 to 435) illustrates the outcome if goods are
for delivery to, for example, ‘The Householder’, or the public at large.

76. In the case of other supplies, for example, supplies that
involve the supply of legal, accounting, auditing or advertising
services, the question of whether the supply is provided to another
entity depends on the facts and circumstances in any given case.

1% This does not, however, include the delivery of goods that are generically addressed,
for example, to ‘The Householder’ or are for delivery to the public at large; see
Example 14 at paragraphs 431 to 435. It also does not include the situation where an
entity’s own goods are simply freighted or moved from one location to another
location. In that case the circumstances of the particular supply in question must be
considered to determine whether the supply is provided to another entity.
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77. If a supply is the provision of advice or information which involves
work to create, develop or produce that advice or information, for
example, a legal opinion or an audit report, the supply is the
performance of services.™ Thus, in determining whether a supply is
provided to another entity regard is to be had to the performance of the
services in creating, developing or producing the opinion or audit report
and whether those services are provided to another entity.

78. For example, consider the supply of auditing services to a United
States (US) non-resident parent company that has an Australian
subsidiary. If services effecting compliance by the Australian subsidiary
with its legal or reporting obligations are being supplied, the supply is
provided to the Australian subsidiary. On the other hand, if services
effecting compliance by the US parent company with its legal or reporting
requirements in the US are being supplied, the supply is provided to the
non-resident parent company. (Refer Examples 2 and 3 at

paragraphs 288 to 303, Part Il of the Explanation section of this Ruling.)

79. In situations where the contractual flow of a supply is to an
entity (other than an individual), and it is necessary to determine
whether the actual flow of the supply is to another entity (other than
an individual), we consider that a strong indicator that the supply is
provided to another entity is that the contracting entity has no further
interaction with, or participation in, the provision of the supply beyond
contracting and paying for the supply. However, the application of
subsection 38-190(3) is still dependent upon on all the facts and
circumstances of the supply. (Refer to Examples 5 (paragraphs 314
to 322) and 33 (paragraphs 580 to 587), Parts Il and VI respectively
of the Explanation section of this Ruling.

80. It is only in limited circumstances that any one fact, or a
particular combination of facts, means or indicates that a supply is
provided to another entity. Accordingly, we give numerous examples
in the Ruling illustrating the application of subsection 38-190(3) in a
wide variety of circumstances.

81. The examples are not in themselves statements of principles
to be applied generally. The examples illustrate the scope of
subsection 38-190(3) in a given fact situation. In particular, the
examples show how, by examining the facts and circumstances of the
supply in question, you can determine whether that supply is provided
to another entity.

82. Further explanation (and examples) about how to determine
whether a supply is provided to another entity are provided at
paragraphs 258 to 322, Part Il of the Explanation section of this
Ruling.

1 As explained in GSTR 2000/31 if a supply is the provision of advice or information
and the supply involves work to create, develop or produce that information or
advice for the recipient, the supply is one of performance of services.
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How to determine whether the supply is provided to the other
entity in Australia

83. It is only necessary to consider this second step if it is first
determined that the supply is provided to another entity.

84. If the supply is ‘provided to another entity’ this is not in itself
sufficient for subsection 38-190(3) to negate the GST-free status of a
supply covered by item 2. The supply must be provided to that other
entity in Australia.

85. It is therefore relevant to determine when provision of the supply
occurs and whether that provision is to that other entity in Australia (see
paragraphs 89 to 112 for individuals; and paragraphs 113 to 121 for
entities other than individuals).

Provision of the supply occurs as and when the thing supplied is done

86. A supply is provided as and when the thing supplied is done.
This is the relevant time for determining whether a supply is provided
to an entity in Australia.

87.  Consistent with the views expressed in GSTR 2004/7*? and
GSTR 2000/31" as to when the thing supplied is done we consider
that:

o if the thing provided is a service — the provision of that
service occurs during the period of time when the
service is performed,;

o if the thing provided is advice or information and the
supply involves work to create, develop or produce that
information or advice for the other entity — the thing
provided is the performance of services. The provision
of that thing occurs when the service is performed and
includes the period of time during which the advice is
prepared, produced or created, as the case may be;

o if the thing provided is an instantaneous provision of
advice or information — the provision of that thing
occurs at the time at which the advice or information is
instantaneously provided;

o if the thing provided is the creation, grant, transfer,
assignment or surrender of a right — the provision of
that thing occurs at the time that the right is created,
granted, transferred, assigned or surrendered; and

o if the thing provided is the entry into, or release from,
an obligation to do anything, or refrain from an act, or
to tolerate an act or situation — the provision of that
thing occurs at the time at which the obligation is
entered into or the release is effected.

12 As above, note 5.
13 GSTR 2000/31 Goods and services tax: supplies connected with Australia.
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88. In the case of a service performed over time, for example
provision of advice or information created, developed or produced
over time, the relevant period for determining whether any part of the
supply is provided to another entity in Australia is the period during
which the advice or information is created, developed or produced.

When provision of the supply is to an individual (another entity) in
Australia

89. Consistent with the approach in GSTR 2004/7, we determine
whether an individual is in Australia by reference to his or her physical
location.

90. However, while ‘in Australia’ has the same meaning in item 2
(and paragraph (a) of item 3 and paragraph (b) of item 4) and
subsection 38-190(3), the reference to ‘in Australia’ in

subsection 38-190(3) is not simply a presence test.

91. In item 2 (and paragraph (a) of item 3 and paragraph (b) of
item 4) it is necessary to determine whether the entity to which the
supply is made is not in Australia when the thing supplied is done.
This is a presence test at a particular time. We resolve this issue by
answering the question whether a recipient is in Australia in relation
to the supply at the relevant time.**

92. However, in subsection 38-190(3), the question at issue is
whether there is provision of a supply to another entity in Australia.
We resolve this issue not by determining whether that other entity is
in Australia in relation to the supply, but by determining whether
provision is to that other entity in Australia.

93. To determine whether there is provision to an individual in
Australia, we distinguish between non-resident and resident
individuals, according to whether they are physically in or outside
Australia when the thing supplied is done.

Non-resident individual not physically in Australia when the thing
supplied is done

94. If a supply is provided (or is required to be provided) to a
non-resident individual who is not physically in Australia when the
thing supplied is done, the supply is not provided to that individual in
Australia. Paragraph 38-190(3)(b) is not satisfied and therefore
subsection 38-190(3) does not negate the GST-free status of the

supply.

95. While the services that effect provision of a supply to a
non-resident individual might take place in Australia, the supply is not
provided to that non-resident individual in Australia if the individual is
physically outside Australia when the services are performed. There
must be provision to the non-resident individual in Australia for

!4 Refer to GSTR 2004/7 at paragraphs 31 to 33.
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subsection 38-190(3) to apply. (Refer paragraphs 329 to 331, Part Il
of the Explanation section of this Ruling.)

Non-resident individual physically in Australia when the thing supplied
is done

96. If a supply is provided (or is required to be provided) to a
non-resident individual who is physically in Australia when the thing
supplied is done and that individual's presence in Australia is integral
to, as distinct from being merely coincidental with, the provision of the
supply, we consider that the supply is provided to that individual in
Australia. The requirement in paragraph 38-190(3)(b) is satisfied and
subsection 38-190(3) (assuming the other requirements of the
provision are satisfied) negates the GST-free status of the supply.

97. Conversely, if a non-resident individual's presence in Australia is
not integral to the provision of the supply, we consider that the supply is
not provided to that individual in Australia. Paragraph 38-190(3)(b) is not
satisfied and therefore subsection 38-190(3) does not negate the
GST-free status of the supply.

98. Apportionment is required if, for part of the time when the thing
supplied is done, a non-resident individual is physically in Australia and
that individual’s presence is integral to the provision of the supply. That
part of the supply is taxable'® as subsection 38-190(3) negates the
GST-free status of the supply. Apportionment is discussed further at
paragraphs 138 to 148.

99. At paragraphs 105 to 112 we explain when a non-resident
individual's presence in Australia is integral to the provision of the

supply.

Resident individual physically in Australia when the thing supplied is
done

100. If a supply is provided (or is required to be provided) to a
resident individual who is physically in Australia when the thing
supplied is done, the supply is provided to that individual in Australia.
The requirement in paragraph 38-190(3)(b) is satisfied and
subsection 38-190(3) negates the GST-free status of the supply
(assuming the other requirements of that provision are satisfied).

Resident individual not physically in Australia when the thing supplied
is done

101. If a supply is provided (or is required to be provided) to a
resident individual who is not physically in Australia when the thing
supplied is done and that individual’'s presence outside Australia is
integral to, as distinct from being merely coincidental with, the
provision of the supply, we consider that the supply is provided to that

15 Assuming that the requirements of section 9-5 are otherwise satisfied.
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individual outside Australia, not in Australia. Paragraph 38-190(3)(b)
is not satisfied and therefore subsection 38-190(3) does not negate
the GST-free status of the supply.

102. Conversely, if a resident individual's presence outside
Australia is not integral to the provision of the supply, we consider
that the supply is provided to that individual in Australia. The
requirement in paragraph 38-190(3)(b) is satisfied and
subsection 38-190(3) negates the GST-free status of the supply
(assuming the other requirements of that provision are satisfied).

103. Apportionment is required if, for part of the time when the
thing supplied is done, a resident individual is physically outside
Australia and that presence is integral to the provision of the supply.
That part of the supply is GST-free as subsection 38-190(3) does not
negate the GST-free status of the supply. Apportionment is discussed
further at paragraphs 138 to 148.

104. We explain at paragraphs 105 to 112 when a resident
individual's presence outside Australia is integral to the provision of
the supply.

How to determine whether an individual's presence at a particular
location (that is, in Australia if a non-resident, or outside Australia if a
resident) is integral to the provision of a supply

105. Itis necessary to consider this section if a supply is provided to:

. a non-resident individual who is in Australia when the
thing supplied is done (see paragraphs 96 to 99); or

o a resident individual who is outside Australia when the
thing supplied is done (see paragraphs 101 to 104).

106. A supply is provided to an individual at a particular location
(that is, in Australia if a non-resident or outside Australia if a resident),
if the individual's presence at that location is integral to the provision
of the supply as distinct from being merely coincidental with the
provision of the supply.

107. Determining whether an individual's presence at a particular
location is integral to the provision of the supply requires an
examination of the facts and circumstances of the supply. However,
some indicators that an individual's presence at a particular location
is integral to the provision of the supply, and is not merely
coincidental, include:

o the need for the supply arises from the individual's
presence at that location; or

o the presence of the individual at that location is integral
to the performance, receipt or delivery of the supply.

108. Some examples of supplies where the need for the supply
arises from an individual's presence at a particular location are as
follows:
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a supply of immigration advice to a non-resident
individual who wants to extend his or her stay in
Australia;

a supply of customs broker services to a non-resident
individual who is in Australia and requires the services
of a customs broker to enter goods for home
consumption in Australia;

a supply of legal services in relation to an offence
committed by that individual while at that location; and

a supply of repair services which are provided to an
individual at that location to repair a piece of equipment
(for example a laptop) at that location.

109. Some examples of supplies where the presence of the
individual at that location is integral to the performance, receipt or
delivery of the supply, are as follows:

supply of training or entertainment — the services are to
be received by the individual at that location (see
Examples 15 and 16 (training), paragraphs 442 to 450
and 451 to 456 respectively, Part IV; and Example 7
(entertainment), paragraphs 358 to 363, Part Il of the
Explanation section of this Ruling);

supply of travel — the travel is to be undertaken by the
individual at that location;

supply of hairdressing or other similar services applied
to the person — the services are to be performed on the
individual at that location.

110. Inthe following circumstance the individual's presence at a
particular location is not integral to the provision of the supply:

a service is provided to an individual who is a
non-resident and, during the period when those
services are performed, the individual comes to
Australia on holiday. While on holiday in Australia the
non-resident individual takes the opportunity to visit a
supplier to check on the progress of the supply of
services. The need for the supply does not arise from
the individual’s presence in Australia and the
individual's presence in Australia is not integral to the
performance, receipt or delivery of the supply (see
Example 8, paragraphs 365 to 370, Part 1l of the
Explanation section of this Ruling);

a service is provided to an individual who is a resident
of Australia and, during the period when those services
are performed, the individual goes overseas on
holiday. While on holiday outside Australia the resident
individual checks on the progress of the supply of
services. The need for the supply does not arise from
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the individual's presence outside Australia and the
individual's presence outside Australia is not integral to
the performance, receipt or delivery of the supply (see
Example 9, paragraphs 371 to 376, Part Il of the
Explanation section of this Ruling).

111. Inthe case of delivery or freight services which are provided
to an individual in the circumstances described at paragraph 75, we
accept those services are provided to that individual in Australia, if the
goods are addressed to that individual in Australia. Alternatively, if the
goods are addressed to the individual outside Australia, we accept
that those services are provided to that individual outside Australia.
This outcome is not dependent upon the residency status of the
individual to whom the goods are addressed.*® Refer to Examples 10
(paragraphs 380 to 391) and 11 (paragraphs 382 to 400), Part Il of
the Explanation section of this Ruling, which illustrate and further
explain this approach.

112. Further explanation and examples about an individual’s
presence at a particular location being integral to the provision of a
supply are provided at paragraphs 346 to 400 of Part Ill of the
Explanation section of this Ruling.

When provision of the supply is to a company, partnership, corporate
limited partnership or trust (another entity) in Australia

113. Unlike individuals, a company, partnership, corporate limited
partnership or trust can be both in and outside Australia at the same
time. If a company, partnership, corporate limited partnership or trust
does not have a presence in Australia the supply is not provided to
that entity in Australia.

114. A company, corporate limited partnership or trust is in
Australia (irrespective of its residency status) if the entity carries on
business (or in the case of an entity that does not carry on business,
carries on activities) in Australia at or through a fixed and definite
place of its own, or through an agent at a fixed and definite place, for
a sufficiently substantial period of time.’

115. Additionally a company or corporate limited partnership is in
Australia if it is incorporated or formed in Australia respectively.*®

116. A partnership is in Australia if the entity carries on business
(or in the case of a partnership that is in receipt of ordinary income or

'8 This does not, however, include the delivery of goods that are generically
addressed to ‘The Householder’ or are for delivery to the public at large. See
Example 14 (paragraphs 431 to 435) Part Il of the Explanation section of this
Ruling. It also does not include the situation where an individual's goods are simply
freighted or moved from one location to another location. In that case the
circumstances of the particular supply in question must be considered to determine
whether the supply is provided to another entity in Australia.

' Refer to GSTR 2004/7 at paragraphs 230 to 379 (company); paragraphs 412 to
416 (corporate limited partnership); paragraphs 422 to 429 (trust).

18 Refer to GSTR 2004/7 at paragraphs 333 to 339 (companies) and paragraphs 414
to 416 (corporate limited partnerships).
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statutory income jointly, other activities which generate that income)
in Australia at or through a fixed and definite place of its own, or
through an agent at a fixed and definite place, for a sufficiently
substantial period of time.*®

117. If a company, partnership, corporate limited partnership or
trust has a presence in Australia, we consider that a supply is
provided to that entity in Australia if the supply is for the purposes of
its Australian presence (for example, an Australian branch,
representative office or agent if it is a non-resident company or the
Australian head office if it is an Australian incorporated company). If
the supply is for the purposes of the entity’s presence outside
Australia (for example, an offshore branch) the supply is not provided
to the entity in Australia.

118. This also means that if a company, partnership, corporate
limited partnership or trust is present only in Australia the supply is
necessarily provided to that entity in Australia.

119. Inthe case of delivery or freight services which are provided
to an entity other than an individual in the circumstances described at
paragraph 75, we accept those services are provided to that entity in
Australia, if the goods are addressed to that entity in Australia.
Alternatively, if the goods are addressed to that entity outside
Australia, we accept those services are provided to that entity outside
Australia. This outcome is not dependent upon the residency status of
the entity to which the goods are addressed.?’ Refer to Example 13
(paragraphs 419 to 430), Part Il of the Explanation section of the
Ruling).

120. Apportionment is required if the supply is partly for the
purposes of an entity’s Australian presence. Apportionment is
discussed further at paragraphs 138 to 143.

121. Further explanation and examples of when a supply is provided
to an entity other than an individual are provided at paragraphs 401
to 430 of Part lll of the Explanation section of this Ruling.

Determining whether a supply made to a non-resident employer
is provided to an employee in Australia

122. To determine whether a supply is provided to an employee, it
is essential to examine the nature of the supply closely. By examining
what is really being supplied and how that supply is carried out, it is
possible to establish to whom the service or other thing is provided,
that is, the employer or another entity, the employee. If the supply is

19 Refer to GSTR 2004/7 at paragraphs 380 to 397.

% This does not, however, include the delivery of goods that are generically
addressed to ‘The Householder’ or are for delivery to the public at large. See
Example 14 (paragraphs 431 to 435) Part Il of the Explanation section of this
Ruling. It also does not include the situation where an entity’s own goods are
simply freighted or moved from one location to another location. In that case the
circumstances of the particular supply in question must be considered to determine
whether the supply is provided to another entity in Australia.
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provided to the employee it is then necessary to consider if the
employee’s presence at a particular location is integral to the
provision of that supply.

123. For example, a non-resident sole trader engages an
Australian accounting firm to prepare Australian tax returns for
non-resident employees working in Australia. The service involves the
accounting firm meeting with the employees in Australia and
preparing their individual tax returns. The tax return services are
about the tax obligations of each individual. The tax return
preparation services in these circumstances are provided to the
individual employee. The employee is in Australia when the service is
performed and that employee’s presence in Australia is integral to, as
distinct from being merely coincidental with, the provision of the
supply. The supply otherwise covered by item 2 is not GST-free.

124. Where an employee is involved with the provision of a supply,
the weight to be given to that fact differs according to the
circumstances of the supply in question. In the above example, the
fact that the employee has contact with the supplier strongly
indicates, in the circumstances of the supply, that the supply is
provided to that employee. On the other hand, contact by an
employee with a supplier is of little relevance in circumstances where
the employee’s involvement with the provision of the supply is simply
to facilitate the provision of the supply to the non-resident employer.
This is the case where, for example, an employee of a nhon-resident
employer interacts with a law firm in circumstances where the firm is
providing legal advice concerning a business venture of the
non-resident employer.

125. For further explanation and examples concerning employees refer
to paragraphs 437 to 470, Part IV of the Explanation section of this Ruling.

Determining whether a supply is provided to an agent in Australia

126. Sometimes a non-resident entity makes an acquisition through
a resident agent in Australia. If all the agent does is to arrange, on
behalf of the non-resident, for the supply to be made and provided to
the non-resident, the supply is not provided to the resident agent in
Australia.*

127. For further explanation and examples concerning agents refer
to paragraphs 471 to 481, Part IV of the Explanation section of this
Ruling.

2L |n the case of a non-resident entity, other than an individual, the presence of an
agent in Australia can sometimes result in the non-resident entity failing the
requirement in item 2 that the non-resident is not in Australia. To consider this
aspect further, you should refer to GSTR 2004/7.
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Determining whether a supply is provided to a partner in Australia

128. As with other situations, the application of

subsection 38-190(3) to a supply involving a partner, who is in
Australia and a partner of a non-resident partnership, depends on the
nature of the supply to determine whether a supply, which is made to
the non-resident partnership, is provided to the partner. If it is
determined that the supply is provided to the partner it is then
necessary to determine whether that partner’s presence in Australia
is integral to the provision of that supply (if the partner is an
individual); or the supply is for the purposes of the partner’s presence
in Australia (if the partner is an entity other than an individual).

129. For further explanation and examples concerning partners refer
to paragraphs 482 to 498, Part IV of the Explanation section of this
Ruling.

Other aspects of the operation of paragraph 38-190(3)(b)

Later use of a supply, outside Australia, that is provided to
another entity in Australia

130. If the nature of a supply covered by item 2 is such that the
supply is provided to another entity in Australia, the fact that the
results or outcomes of the supply are later used outside Australia
does not alter the nature of the supply and the application of
subsection 38-190(3) to that supply.

131. For instance, if training services are provided to employees of
a non-resident company who are in Australia attending the training
course, the later use outside Australia of the skills and knowledge
gained by the employees from those training services does not alter
the fact that the training services are provided to the employees in
Australia.?

132. Similarly, if a supply is provided to another entity outside
Australia, and that supply is later used in Australia, that later use does
not alter the fact that the supply is not provided to that entity in
Australia.

133. The enquiry for the purposes of subsection 38-190(3) is one of
determining the exact nature of the supply having regard to all the
facts and circumstances and then whether that supply, as properly
described, is provided to another entity in Australia.

2 See the UK VAT case of Customs and Excise Commissioners v. G & B Practical
Management Development Ltd [1979] STC 280 as an example of the application of
the distinction between the supply of training services to employees in the UK and
the later use outside the UK of the skills and knowledge gained by the employees
from those training services.
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Another entity in Australia benefits from the supply, but the
supply is not provided to another entity in Australia

134. If the nature of the supply is such that the supply is only
provided to an entity outside Australia, subsection 38-190(3) does not
apply. This outcome is not altered even if another entity in Australia
benefits from a supply provided to another entity outside Australia.

135. This can occur with, for example, the supply of advertising
services. If the advertising services are made and provided to a
non-resident, subsection 38-190(3) does not apply to that supply
even if another entity in Australia derives a benefit from that supply
(see Example 23 at paragraphs 504 to 508, Part V of the Explanation
section of this Ruling).

136. As stated at paragraph 133, the enquiry for the purposes of
subsection 38-190(3) is one of determining the nature of the supply
having regard to all the facts and circumstances of the supply, and
then whether that supply, as properly described, is provided to
another entity in Australia.

Further examples

137. In Part VI of the Explanation section of this Ruling at
paragraphs 519 to 630, we illustrate the application of

subsection 38-190(3) to a wide range of supplies. We demonstrate
how the supply of a service of the same general kind such as legal or
accounting services can give rise to different outcomes under
subsection 38-190(3) depending on the exact nature of the supply.

Apportionment

138. A supply may only be partly GST-free as a result of the
application of subsection 38-190(3) to a supply covered by item 2.
The part of the supply that is not provided to another entity in
Australia is GST-free. The part of the supply that is provided to
another entity in Australia is not GST-free under item 2. That part is
taxable.? In this circumstance, the consideration for the supply must
be apportioned between the GST-free and taxable parts of the

supply.®

139. The need to apportion in the context of subsection 38-190(3)
can arise because the supply is only provided in part to another
entity. For example, a supply may be provided:

. in part to the non-resident entity to which the supply is
made (for example, a non-resident company) and in
part to another entity in Australia (for example, a
subsidiary in Australia); or

23 Assuming that the requirements of section 9-5 are otherwise satisfied.
%4 Refer to GSTR 2001/8 Goods and services tax: apportioning the consideration for
a supply that includes taxable and non-taxable parts.
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o in part to another entity in Australia and in part to
another entity that is not in Australia (refer Example 40
at paragraphs 636 to 644, Part VIl of the Explanation
section of this Ruling).

140. Apportionment of a supply as a result of the operation of
subsection 38-190(3) may also be required if, for example, a supply is
provided to another entity over a period of time and the supply is only
provided to that other entity in Australia for part of the time (refer
Examples 41 and 42 at paragraphs 647 to 652 and 653 to 661
respectively, Part VIl of the Explanation section of this Ruling).

141. To work out the value of the taxable part of the supply, the
consideration is apportioned to each of the parts to find the
consideration for the taxable part. The supplier can use any
reasonable method that is supportable in the particular circumstances
to apportion the consideration.®

142. The supplier should keep records that explain the method
used.

143. Sometimes the same supply of services is provided to a
non-resident entity outside Australia and another entity in Australia
and it is not possible to identify separate parts of the supply flowing to
each entity. If the supply is covered by item 2, subsection 38-190(3)
negates the GST-free status of the supply to the extent that the
supply is provided to the other entity in Australia. As explained at
paragraph 141 of this Ruling it is hecessary to apportion the
consideration for the supply between the GST-free and taxable parts
of the supply on some fair and reasonable basis taking into account
the particular circumstances of the supply. See Example 43,
paragraphs 663 to 671 of Part VII of the Explanation section of this
Ruling.

Apportionment when a supply is provided on a periodic or
progressive basis

144. Under Division 156, if a taxable supply is made for a period or
on a progressive basis and the consideration is provided on a
periodic or progressive basis, the GST payable is attributed as if each
progressive or periodic component of the supply were a separate

supply.?’

* Refer to paragraphs 92 to 113 of GSTR 2001/8.

% Refer to paragraphs 25 to 30 of GSTR 2001/8 and paragraph 382-5(1)(a) in
Schedule 1 to the Taxation Administration Act 1953.

" Section 156-25 provides that Division 156 does not apply to a supplier who
accounts on a cash basis.
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145. If a supply is provided for a period with consideration given on
a periodic basis and, for part of the time when the thing supplied is
done, the supply is provided to another entity in Australia, it may not
be possible for the supplier to identify the taxable part of the supply at
the beginning of the period over which the thing is provided. This is
because there is no way for the supplier to determine in advance
whether, and to what extent, the supply is provided to an entity in
Australia during the period over which the supply is provided.
However, it is possible for the supplier to identify this in relation to the
periodic components of the supply. Accordingly, we accept that this is
the basis on which GST payable on the supply (and input tax credits
on the creditable acquisition) is attributable to tax periods.

Supplier accounts on a cash basis

146. If a supplier, who accounts on a cash basis, makes a supply
for a period or on a progressive basis and the consideration is given
on a periodic or progressive basis, similar issues may arise to those
referred to at paragraph 145. Example 45 at paragraphs 693 to 707,
Part VII of the Explanation section of this Ruling illustrates how to
attribute GST payable in these circumstances.

Apportionment where the supply is performed over more than
one tax period but consideration is paid in earlier tax period

147. If a supply is performed over more than one tax period and the
GST (if any) on the supply is attributable to a tax period before the
completion of the supply (for example, consideration is fully paid in
one tax period but the supply is spread across two or more later tax
periods), the supplier must use a reasonable basis for determining
the extent to which the supply is taxable. That is, the supplier must
use a reasonable basis to determine the extent to which the supply is
provided to another entity in Australia.

148. If there is a change in circumstance such that the supply is
taxable to a greater or lesser extent than determined in an earlier tax
period the supplier has an adjustment event. The adjustment may be
either an increasing or a decreasing adjustment depending upon
whether the corrected GST amount is greater than, or less than, the
previously attributed GST amount.?®

%8 Refer to paragraphs 12 to 15 and 72 to 87 in GSTR 2000/19 Goods and services
tax: making adjustments under Division 19 for adjustment events.
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Application of subsection 38-190(3) to certain complex
arrangements

Subcontract arrangements

149. Sometimes a non-resident supplier subcontracts the provision
of services to one of its customers in Australia to another supplier
located in Australia. There may be various reasons for subcontracting
the service. The non-resident supplier may have no physical
presence in Australia to undertake the performance of the service or
the non-resident supplier may not have the necessary capabilities to
perform the service itself.

150. If the non-resident supplier subcontracts the provision of a
particular service to a supplier in Australia, the subcontract arrangement
does not alter either the character or nature of the supply made by the
non-resident supplier to the Australian customer. In particular, the
character of the supply is not transformed from the supply of a service to
the supply of a right nor is the nature of the supply altered from the
supply of an actual service to that of an arranging service.

151. We consider that a supply that is an arranging service typically
involves the non-resident supplier arranging for the Australian supplier to
enter into a contract of supply with the Australian customer for the
supply of the required thing. (This is discussed further at paragraphs 720
to 721, Part VIII of the Explanation section of this Ruling.)

152. The consequence of the view expressed in paragraph 150 is
that the supply by the non-resident is connected with Australia and is a
taxable supply if the other requirements for making a taxable supply
are met.*

Alternative views

153. An alternative view (not supported by the Commissioner) is
that the service supplied by the non-resident supplier is not done in
Australia because the non-resident supplier does not itself physically
perform the service in Australia. This view does not recognise that the
enquiry for the purposes of paragraph 9-25(5)(a) is only what is done
in Australia and not by whom it is done in Australia. The service
supplied by the non-resident supplier is performed in Australia, albeit
by a subcontractor, and is therefore done in Australia for the
purposes of paragraph 9-25(5)(a).

154. The subcontract arrangement also does not alter the
character or nature of the supply of a service made by the Australian
supplier to the non-resident. The supply made by the Australian
supplier to the non-resident is, and remains, the supply of a service
which is provided to the Australian customer of the non-resident. If
that supply satisfies the requirements of item 2, the supply is not
GST-free because subsection 38-190(3) negates the GST-free status
of that supply.

2 gection 9-5.
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155.  Another view (not supported by the Commissioner) is that the
supply by the Australian subcontractor to the non-resident is the
supply of a right to have certain services provided to the customer of
the non-resident in Australia. If the arrangement is one under which a
subcontractor contracts to supply a particular service, the essential
character of the supply is a supply of the particular service, not a
supply of rights.

156. In Part VIl of the Explanation section of this Ruling at
paragraphs 732 to 755, we contrast by way of example the supply of
a particular service to a non-resident which is subcontracted to a
second Australian supplier and the supply of an arranging service to a
non-resident under which the Australian supplier arranges for a
second Australian supplier to supply the particular service to the
non-resident.

Global supplies

157. In many multi-national groups, a range of services is made
available to group members through an internal service provider;
typically the parent company or a separate dedicated entity. Such
services include accounting, auditing, legal, information technology,
research and development and financial services. Group members for
which these services are performed are sometimes directly charged a
fee by the group entity that provides the service or in other cases a
cost is allocated. The fee or cost allocation may be separately
identified or part of a bundled charge or cost allocation, sometimes
incorporated into a management fee.

158. Sometimes the internal service provider contracts with an
external service provider to perform the services for the group. In that
case, there is typically a head agreement between the internal service
provider and the external provider (the head supplier) and a range of
subcontracting agreements to enable the head supplier to fulfil its
obligations to provide services to members of the global group.

159. There are a number of GST issues that arise in relation to these
global arrangements, in particular from consideration of

subsection 9-25(5) (supplies connected with Australia),

subsection 38-190(1) (supplies of things other than goods or real
property for consumption outside Australia), subsection 38-190(3)
(supplies covered by item 2 and provided to another entity in Australia)
and Division 84 (offshore supplies other than goods or real property).

160. We discuss particular GST issues arising from global supply
arrangements in detail in Part VIII of the Explanation section of this
Ruling. In that Part we examine four global supply examples — global
supplies of audit services (Example 48, paragraphs 762 to 787),
taxation services (Example 49, paragraphs 789 to 810), general
accounting services (Example 50, paragraphs 812 to 831) and data
processing and IT services (Example 51, paragraphs 833 to 859).

161. However, we summarise below some important points made
in Part VIII of the Explanation section of this Ruling.
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162. If a parent entity or other internal service provider of a multi-
national group has agreed (either by written agreement or otherwise) to
provide services to one or more members of the group to meet an
identified need, the supply of an intra-group service ordinarily exists as
between the internal service provider and the relevant group
member(s). Services that may be supplied, depending on the business
of the multi-national group and its organisational structure, include
financial, accounting, legal, auditing, factoring, and computer services.

Character and nature of the supply made by the internal service
provider

163. The internal service provider may itself perform the service
required by the group member. However, sometimes the performance
of that service is subcontracted to another group member or an
external provider. If the provision of the service is subcontracted to
another supplier, the character of the supply, that is, a service by the
internal service provider to the group member does not alter. The
supply by the internal service provider is and remains a supply of a
service and the nature of that service does not change.

Supplies connected with Australia

164. If the internal service provider (or another non-resident
supplier contracted to supply services to the internal service
provider), that is, the overseas supplier, subcontracts the supply to a
supplier in Australia (the ‘Australian supplier’), for example, because
the overseas supplier does not carry on business in Australia, the
supply by the overseas supplier may be connected with Australia.

165. The supply by the overseas supplier is connected with
Australia if the services are performed in Australia by the Australian
supplier (paragraph 9-25(5)(a)). This is so even though the overseas
supplier (that is, the internal service provider or the non-resident
supplier) does not physically perform that service in Australia. The
service is physically performed in Australia by the Australian supplier.

Supplies partly connected with Australia

166. Sometimes an overseas supplier subcontracts only part of a
service to a supplier in Australia. In that case, only part of the service
is performed in Australia. The supply by the overseas supplier is
connected with Australia to the extent the services are performed in
Australia by the Australian supplier.
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Alternative view

167. An alternative view is that a supply of a service is connected
with Australia by virtue of paragraph 9-25(5)(a) only if the entire
service is performed in Australia. As explained in GSTR 2000/31*° we
do not accept this view (see paragraphs 92 and 226 to 235 of

GSTR 2000/31).

Subsection 38-190(3)

168. Typically it is the actions of the supplier that are to be
considered in determining whether a supply is provided, in fact, to
another entity. If there is a head agreement between the internal
service provider and the external provider (the head supplier) and a
range of subcontracting agreements to enable the head supplier to
fulfil its obligations to provide services to members of a global group,
the actions of the subcontracted supplier are relevant in assessing
whether the supply by the head supplier to the internal service
provider is provided to another entity (that is, an entity other than the
internal service provider) in Australia.

Overseas legislation and case law
Similar legislative provisions in New Zealand and Canada

169. In Part IX of the Explanation section of this Ruling, we discuss
aspects of legislative provisions similar to subsection 38-190(3) that
are found in the New Zealand and Canadian GST legislation.

United Kingdom (UK) VAT cases

170. The following is our view of the significance for

subsection 38-190(3) of four United Kingdom VAT cases: Customs
and Excise Commissioners v. Redrow Group plc;*" British Airways
plc;* WHA Ltd & Anor v. Customs & Excise Commissioners;* and
Commissioners v. Plantiflor Ltd.>* In Part IX of the Explanation
section of this Ruling we further discuss these cases.

% Goods and services tax: supplies connected with Australia.
%1 11999] 2 All ER 1; [1999] STC 161; [1999] 1 WLR 408.

%2 2000] BVC 2207.

%3 [2004] EWCA Civ 559.

% [1999] BVC 37.
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Customs and Excise Commissioners v. Redrow Group plc (‘Redrow’)
and British Airways plc (‘British Airways’)

171. Redrow and British Airways have at times been cited in
support of the view that the supply of a service covered by item 2 like,
for example, the supply of training services to a non-resident
employer,® is a different supply to that which is provided to another
entity, the employees of the non-resident employer that are trained.
The supply covered by item 2 is said to be a supply of a right to have
training services performed, and the supply provided to the
employees in Australia is said to be a different supply being the actual
training services.

172. On this view there are two different supplies. The supply of a

right made to a non-resident and covered by item 2 and the supply of
a service to the employees in Australia. On this view,

subsection 38-190(3) does not therefore apply to the supply covered

by item 2.

173.  We do not accept that either of these cases can be used to
support this view. Whether a tripartite arrangement involves one or more
supplies depends on the facts and circumstances of the supply in
guestion. Often a supply entails various contractual rights and
entitlements that contribute to the supply as a whole and the right is not
a separate or distinct supply in itself. For example, a supply of a training
service made to a non-resident entails various rights and entitlements
such as the right to receive the training service. However that right
merely contributes to the supply as a whole and is not a separate or
distinct supply in itself. The supply is a supply of training services.

174. Moreover, neither of these UK cases is about the
characterisation of a transaction as a single supply of a service or a
series of separate and distinct supplies. Rather, each case is simply
about identifying anything that was supplied, whether a right or
otherwise, so that an input tax deduction could be allowed. These
cases are discussed further at paragraphs 870 to 907, Part IX of the
Explanation section of this Ruling.

WHA Ltd & Anor v. Customs & Excise Commissioners (‘WHA")

175. The more recent UK VAT case of WHA provides support for
the proposition that Redrow was merely about identifying whether
anything was supplied to Redrow. In particular, in WHA Lord
Neuburger makes the comment, in respect of the passage from Lord
Millett's judgement in Redrow that is often relied upon as supporting
the view that there are two supplies, one of rights and the other of
services, that Lord Millett was merely emphasising that there was a
supply to Redrow and not merely an ‘adventitious benefit’.*

% Refer to Example 15 at paragraphs 442 to 448, Part IV of the Explanation
section of this Ruling.

% WHA Limited and Viscount Reinsurance Company limited v. Customs and Excise
Commissioners [2004] EWCA Civ 559; [2004] BVC 485 at paragraph 52.
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176. In WHA Lord Neuburger also recognised that a supply of
services can be supplied to one entity and provided to another entity.
WHA is discussed further at paragraphs 888 to 894, Part I1X of the
Explanation section of this Ruling.

Customs and Excise Commissioners v. Plantiflor Ltd (‘Plantiflor’)

177. The UK VAT case of Plantiflor has been referred to as
supporting a view that in a tripartite arrangement, the supply covered
by item 2 is the supply of a different thing from that which is provided
to another entity.

178. We do not accept this view as a general proposition. The UK
legislative provisions considered in Plantiflor are different. The UK
VAT provisions do not have a counterpart to subsection 38-190(3). In
particular, the Court did not have to address the question of whether
a supplier, contracted by an entity to supply delivery services,
provided those services to another entity. This case is discussed
further at paragraphs 895 to 907, Part IX of the Explanation section of
this Ruling.

Application of item 2 and subsection 38-190(3)

179. The following flowcharts illustrate, in broad terms, the
application of item 2 and subsection 38-190(3) to a supply made to a
non resident and provided to another entity in Australia.

180. Flowchart 1 should be read in conjunction with the relevant
paragraphs in this Ruling and GSTR 2004/7.%’

181. Flowcharts 2, 3A, 3B, and 3C should be read in conjunction
with the relevant paragraphs in this Ruling.

%7 As above, note 5.
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FLOWCHART 1 - in the application of subsection 38-190(3), how
to determine whether a supply made to an entity is covered by

item 2
NO
Q.1: s the entity to which the supply is made a non-resident entity? 1
3
| To determine if an entity is a non-resident refer to GSTR 2004/7 as follows: i Item 2 does not
| Individual: paragraphs 114to 118 Corporate limited partnership:  paragraphs 158 to 168 ! apply.
i Partnership:  paragraphs 127 to 157 Trust: paragraphs 169 to 174 | The supply is not
1 Company: paragraphs 119 to 126 ! covered by item 2
T TS m s e e and, therefore, this

YES Ruling need not be

considered further.
Item 2 may apply

|

Q.2 : Is the non-resident entity in Australia in relation to the supply

when the thing supplied is done?

In Australia

To determine if the entity is in Australia refer to the following paragraphs in GSTR 2004/7-

Individual:  paragraphs 202 to 213  Corporate limited partnership: paragraphs 411 and 413
Partnership: paragraphs 381 to 395  Trust: paragraphs 421 to 427

Company: paragraphs 230 to 332

In relation to the supply
To determine if the entity is in Australia in relation to the supply refer to to the following paragraphs in

GSTR 2004/7:

Company:  paragraphs 347 to 379

When the thing supplied is done

Refer to paragraphs 198 and 199 of GSTR 2004/7 for an explanation of what this means for different
types of supplies e.g. supplies of services, supplies of advice etc.

Apportionment

Refer to paragraphs 439 to 481 and examples 26 (at paragraphs 448 and 449), 28 (at paragraphs 456

1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
Individual:  paragraphs 214 to 220 Corporate limited partnership: paragraphs 417 to 419 !
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
to 463), 29 (at paragraphs 465 to 474) and 30 (at paragraphs 475 to 479) of GSTR 2004/7. '
1

1

1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
! Partnership: paragraphs 398 to 409  Trust: paragraphs 430 to 438
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1

Not at any time For part of the time For all of the time

!

To the extent that
the non-resident

entity. ..
! is not in Australia is in Australia {
in relation to the in relation to the
The supply is covered by item 2 if supply when the supply when the
the other requirements of item 2 are b thing supplied is thing supplied is | .
met. done done The supply is not covered by
item 2.
The supply is GST-free if ] .
subsections 38-190(2), (2A) or (3) You do not need to consider this
do not apply. Ruling further.
GO TO Flowchart 2 to determine if
subsection 38-190(3) applies.
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FLOWCHART 2 - in the application of subsection 38-190(3), how
to determine whether a supply is provided to another entity

v

Q.1 : Is the supply under an agreement entered into, whether directly or
indirectly, with a non-resident?

I ‘Directly or indirectly’ - that is, are the parties to the agreement the supplier and the non-resident or has
1 another entity such as a nominee or an agent or the like entered into the agreement on behalf of the

i supplier and/or the non-resident? Refer to paragraphs 200 to 204, Part | of the Explanation section of

i this Ruling.

1

Q.2 : Is the supply provided (or required to be provided) to another
entity?
[That is, is the supply as properly described, provided to an entity other
than the non-resident entity with which the supplier made the agreement for
the supply.]

A supply is provided to another entity if the contractual flow is to one entity (the non-resident recipient)
while the actual flow of that supply (e.g., the performance of a service), is in whole or in part, to
another entity that is not the non-resident entity with which the supplier made the agreement for the
supply. Refer to paragraphs 220 to 225, Part | of the Explanation section of this Ruling.

To determine if the supply is provided to another entity you need to consider:
(i) Is the supply a service, right, or some other thing (i.e. what is the character of the supply covered
by item 2)? Refer to paragraphs 261 to 275, Part |l of the Explanation section of this Ruling.

(i) What is the exact nature of the supply having regard to the facts and circumstances of the supply?
Refer to paragraphs 276 to 322, Part Il of the Explanation section of this Ruling.

_____________________________________________________________________ 1
[ 1
YES YES. NO...
the supply is provided to the supply is provided, in part, to the supply is not provided to
another entity another entity another enity
I L 4 .
To the extent that the supply... Subsection 38-190(3) does not

negate the GST-free status of the
Subsection 38-190(3)

is provided is not provided | supply covered by item 2.
may apply to another to another
entity entity The supply is GST-free (under

item 2) if subsections 38-190(2)
and (2A) do not negate the GST-free
status of the supply.

v

If the supply is provided to a:

e non-resident individual — GO TO Flowchart 3A at page 33

e resident individual - GO TO Flowchart 3B at page 34

e company, partnership, corporate limited partnership or trust - GO TO Flowchart 3C at page 35
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FLOWCHART 3A - in the application of subsection 38-190(3),
how to determine whether the supply is provided to that other
entity, a non-resident individual, in Australia

Following on from Flowchart 2

\ 4

Q.3 : When the thing supplied is done, is the supply provided to tt
individual in Australia?

When the thing supplied is done

A supply is provided as and when the thing supplied is done. Therefore, this is the releva
supply is provided to another entity in Australia. Refer to paragraphs 241 and 245, Part |
for an explanation of when different types of supplies e.g. supplies of services, supplies c

When a supply is provided to a non-resident individual in Australia

A supply is provided to a non-resident individual in Australia if that individual is physically
done and that individual’s presence in Australia is integral to, as distinct from being mere
supply. Determining if a non-resident individual’s presence in Australia is integral to the p
examination of the facts and circumstances of the supply. However, some indicators that
the provision of the supply are:

* the need for the supply arises from the non-resident individual’s presence in Austra
relation to an offence committed by that individual while in Australia; or

1

1

]

]

1

1

1

1

1

1

]

]

1

1

1

1

1

1

]

]

1

1

1

1

1

1 e the presence of the non-resident individual in Australia is integral to the performanc
H a supply of training, entertainment or travel services.

| Refer to paragraphs 346 to 376, Part Ill of the Explanation section of this Ruling.

i In the case of delivery or freight services where goods from one entity are addressed for
1 anindividual), we accept those services are provided to an individual in Australia, if the g
1 outside Australia, if the goods have an address outside Australia. Refer to paragraphs 37
. section of this Ruling.

1
1
1
1
]
]
1
1
1
1
1
1
]
]
1
1
1

Note: if a non-resident individual is not physically in Australia when the thing supplied is
individual in Australia. If a non-resident individual carries on business in Australia througrt
(including an agent), but is not physically in Australia, the non-resident individual is not in
provided to that individual in Australia.

Apportionment

To the extent that the supply is provided to a non-resident individual in Australia the supp
supply is not provided to a non-resident individual in Australia the supply is GST-free (prc
do not apply). The supplier is required to apportion the consideration between the GST-fr
Refer to naraaranhs 631 to 661 Part VII of the Fxplanation section of this Rulina

______ o e e

YES... YES...
the supply is provided to the the supply is partly provided to the
non-resident individual non-resident individual (another entity) in
(another entity) in Australia Australia

To the extent that the supply...

. is provided to the is not provided to
Subsection 38-190(3) L— non-resident the non-resident
negates the GST-free status individual in individual in
of the supply covered by Australia Australia

item 2.

The supply is not, therefore,
GST-free under item 2.
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FLOWCHART 3B - in the application of subsection 38-190(3),
how to determine whether the supply is provided to that other
entity, a resident individual, in Australia

Following on from Flowhart 2

. l

> thing supplied is done, is the supply provided to the resident individual in
?

Ipplied is done

1 as and when the thing supplied is done. Therefore, this is the relevant time for determining whether a
o another entity in Australia. Refer to paragraphs 241 and 245, Part | of the Explanation section of this Ruling
f when different types of supplies e.g. supplies of services, supplies of advice etc. are provided to an entity.

provided to a resident individual in Australia
1 to a resident individual in Australia if that individual:
Australia when the thing supplied is done; or

tside Australia when the thing supplied is done but that presence outside Australia is not integral to, as
ing merely coincidental with, the provision of the supply.

ident individual's presence outside Australia is integral to the provision of the supply requires an
facts and circumstances of the supply. However, some indicators that the presence outside Australia is
sion of the supply are:

he supply arises from the resident individual’s presence outside Australia; e.g., a supply of legal services in
offence committed by that individual while outside Australia; or

of the resident individual outside Australia is integral to the performance, receipt or delivery of the supply;
of training, entertainment or travel services.
5 346 to 376, Part lll of the Explanation section of this Ruling.

2ry or freight services where goods from one entity are addressed for delivery to another entity (in this case
ccept those services are provided to an individual in Australia, if the goods have an Australian address, and
the goods have an address outside Australia. Refer to paragraphs 377 to 400, Part I1l of the Explanation

g.

1e supply is provided to a resident individual in Australia the supply is taxable. To the extent that the supply
resident individual in Australia the supply is GST-free (provided subsections 38-190(2) and (2A) do not

[ is required to apportion the consideration between the GST-free and taxable parts of the supply. Refer to
561, Part VII of the Explanation section of this Ruling.

YES... NO...
i to the the supply is partly provided to the the supply is not provided to
pother resident individual (apother entity) in the resident individual
ia Australia (another entity) in Australia

To the extent that the supply. ..

3-190(3) . ) Subsection 38-190(3) does not
free status F'S P(;°“{’9‘;F9(}hel . ,t,r?é ?;‘;‘i’('j‘i?g o L negate the GST-free status of
resiaent indiviaua H
vered by in Australia individual in the supply covered item 2.
Australi

ustralia The supply is GST-free (under
, therefore, item 2) if
ritem 2. subsections 38-190(2) and (2A)

do not negate the GST-free
status of the supply.
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FLOWCHART 3C - in the application of subsection 38-190(3),
how to determine whether the supply is provided to that other
entity, a company, partnership, corporate limited partnership or
trust, in Australia

Following on from Flowchart 2

A 4

Q3 : When the thing supplied is done, is the supply provided to the com

corporate limited partnership or trust in Australia?

When the thing supplied is done

A supply is provided as and when the thing supplied is done. Therefore, this is the relevant time fc
provided to an entity in Australia. Refer to paragraphs 241 and 345, Part | of the Explanation secti
when different types of supplies e.g. supplies of services, supplies of advice etc. are provided to a

In Australia

A company, corporate limited partnership or trust is in Australia (irrespective of its residency statu:
the entity carries on business (or in the case of an entity that does not carry on business, carries ¢
sufficiently substantial period of time:

e atorthough a fixed and definite place of its own, or

 through an agent at a fixed and definite place.

Also, a company or corporate limited partnership is in Australia if it is incorporated or formed in At

A partnership is in Australia if the entity carries on business (or in the case of a partnership that is
statutory income jointly, other activities which generate that income) in Australia at or through a fi>
through an agent at a fixed and definite place, for a sufficiently substantial period of time.

Refer to paragraphs 401 to 404, Part Ill of the Explanation section of this Ruling.

When a supply is provided to an entity, other than an individual, in Australia

A supply is provided to a company, partnership, corporate limited partnership or trust in Australia i
entity’s Australian presence (e.g., an Australian branch, representative office or agent if it is a non
head office if it is an Australian incorporated company). Refer to paragraphs 405 to 414, Part lll of

In the case of delivery or freight services where goods from one entity are addressed for delivery
other than an individual), , we accept those services are provided to that other entity in Australia,
address, and outside Australia, if the goods have an address outside Australia. Refer to paragrapl
Explanation section of this Ruling.

Note: if a company, partnership, corporate limited partnership or trust does not have a presence
to that entity in Australia.

Apportionment

To the extent that the supply is provided to the presence of a company, partnership, corporate lim
supply is taxable. To the extent that the supply is not provided to the presence of a company, part
or trust in Australia the supply is GST-free (provided subsections 38-190(2) and (2A) do not apply
the consideration between the GST-free and taxable parts of the supply. Refer to paragraphs 631
section of this Rulina.

YES... YES...because
as the entity only has a presence in as the entity
Australia e e.g. for part of the time the entity has
or a presence in Australia and the
it has a presence outside Australia but supply is f_or the pur_pgses ofits it has a pre
; i presence in Australia; e
at all times the supply is for the time is the s
purposes of its presence in Australia or pre
e e g. for all of the time the entity has a
presence in Australia but the supply
l is only partly for the purposes of its
resence in Australia
Subsection 38-190(3) negates P Subse
the GST-free status of the negate t
supply covered by item 2. | =0l
To the extent that the supply...
The supply is not, therefore, i;';h:\ ;;J
celmhnn e is provided to is not provided and |
L. that other to that other wed—dp GST-fr
entity entity
in Australia in Australia
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Explanation (this forms part of the
Ruling)

The policy behind subsection 38-190(3)

182. Section 38-190 applies to supplies of things, other than goods or
real property, for consumption outside Australia. Subsection 38-190(1)
comprises five items which set out supplies of things, other than goods
or real property, for consumption outside Australia that are GST-free.

183. Item 2 in the table in subsection 38-190(1) applies to a supply
of a thing, other than goods or real property, which is made to a
non-resident who is not in Australia when the thing supplied is done.
The supply is GST-free provided that:

(a) the supply is neither a supply of work physically
performed on goods situated in Australia when the
work is done nor a supply directly connected with real
property situated in Australia;* or

(b) the non-resident acquires the thing in carrying on the
non-resident’s enterprise, but is not registered or
required to be registered.

184. The requirement that the non-resident is not in Australia when
the thing supplied is done is based on the underlying presumption
that if the non-resident recipient (that is, the non-resident entity to
which the supply is made) is not in Australia at that time, the supply is
for consumption outside Australia and should, therefore, be GST-free
(provided the other requirements of the item are met).

185. However, if a non-resident enters into an agreement for the
supply of a thing, the non-resident is not always the entity to which
the supply is provided. If the supply is provided to another entity in
Australia, the presumption that the supply is for consumption outside
Australia because the non-resident recipient is not in Australia is not
sound.

186. Subsection 38-190(3) addresses this circumstance. If the
supply is provided (or is required to be provided) to another entity in
Australia, subsection 38-190(3) negates the GST-free status that
would otherwise apply under item 2. Although the non-resident
recipient of the supply is not in Australia, consumption of the supply is
considered to be in Australia because the supply is provided to
another entity in Australia.

% Refer to GSTR 2003/7.
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187. The following example is provided in the Supplementary
Explanatory Memorandum for the Bill*® which inserted
subsection 38-190(3).

A school in Australia provides tuition to overseas students in
Australia. However, it bills the overseas parents of the students
directly. As the supply is being made to students in Australia the
supply will not be GST-free under item 2 in the table in

subsection 38-190(1).40
(The example refers to the ‘supply... being made’ to students. To be

consistent with the wording used in subsection 38-190(3) the word
‘provided’ should have been used instead of ‘made.’)

188. In that example, non-resident parents contract for the supply
of tuition services but other entities, their children, who are in
Australia, are provided with the services. The parents have paid for
tuition services to be provided to their children in Australia.

How the various requirements and application of
subsection 38-190(3) are discussed in the Explanation section of

this Ruling

189. We have divided the Explanation section into nine parts as
follows:

PART TOPIC

I Understanding the preconditions for the application of
subsection 38-190(3) to a supply covered by item 2
(paragraphs 190 to 257).

Il Determining whether a supply is provided (or is required to
be provided) to another entity (paragraphs 258 to 322).

i Determining whether the supply is provided (or is required to
be provided) to that other entity in Australia
(paragraphs 323 to 435).

v Determining whether a supply covered by item 2 is provided
to an employee, agent or partner in Australia
(paragraphs 436 to 498).

Y Other aspects of the operation of subsection 38-190(3)
(paragraphs 499 to 518).

Vi Further examples (paragraphs 519 to 630).
Vil Apportionment (paragraphs 631 to 709).

VIIl | The application of subsection 38-190(3) to subcontract
arrangements and global supplies (paragraphs 710 to 859).

IX Overseas legislation and case law (paragraphs 860 to 907).

% Paragraph 1.108 of the Supplementary Explanatory Memorandum to the A New Tax
System (Indirect Tax and Consequential Amendments) Bill (No. 2) 1999.

0 The supply of education services may in fact be a GST-free supply pursuant to
Subdivision 38-C and not a supply covered by item 2. However the example clearly
illustrates the policy intent underlying the operation of subsection 38-190(3).
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Part | —understanding the
preconditions for the application of
subsection 38-190(3) to a supply
covered by item 2

190. Subsection 38-190(3) provides that:

[w]ithout limiting subsections 38-190(2) or (2A), a supply covered by
item 2 ... is not GST-free if:

(a) it is a supply under an agreement entered into,
whether directly or indirectly, with a non-resident; and

(b) the supply is provided, or the agreement requires it
to be provided, to another entity in Australia.

191. The first important point to note about subsection 38-190(3) is
that the subsection only applies to ‘a supply covered by item 2'.

192. Secondly, the supply referred to in paragraphs 38-190(3)(a)
and (b) is the supply covered by item 2. Paragraph 38-190(3)(a)
requires that ‘it’, the supply covered by item 2, is under an agreement
entered into with a non-resident. Paragraph 38-190(3)(b) requires ‘the
supply’, that is, the supply covered by item 2, be provided to another
entity in Australia. If the supply covered by item 2 is a different supply
to that which is provided to another entity in Australia,

subsection 38-190(3) has no application to the supply covered by
item 2.

193. It follows that the preconditions for applying subsection 38-190(3)
are as follows:

. there is a supply covered by item 2;

. that supply (which is covered by item 2) is made under
an agreement entered into, whether directly or
indirectly, with a non-resident; and

o that supply (which is covered by item 2) is provided to
another entity in Australia or the agreement requires
that it be so provided.

194. In this Part we look at the meaning of a supply covered by item 2
and discuss each of the elements of paragraphs 38-190(3)(a) and (b).

195. In relation to paragraph 38-190(3)(a) we explain the meaning
of the following elements of that paragraph:

. it (at paragraph 199);

o an agreement entered into, directly or indirectly (at
paragraphs 200 to 204); and



Goods and Services Tax Ruling

GSTR 2005/6

Page status: legally binding Page 41 of 175

o non-resident (including non-resident individual,
non-resident company, non-resident partnership,
non-resident corporate limited partnership and
non-resident trust (at paragraphs 205 to 218)).

196. In relation to paragraph 38-190(3)(b) we explain the meaning
of the following elements of that paragraph:

o the supply (at paragraph 219);

o a supply is provided to another entity (at
paragraphs 220 to 225);

o another entity including an employee; an agent; and a
partner that is another entity (at paragraphs 226
to 240);

. a supply is provided to another entity in Australia (at

paragraphs 241 to 253); and

. under the agreement a supply is required to be
provided to another entity in Australia (at
paragraphs 254 to 255).

The meaning of ‘a supply covered by item 2’

197. Subsection 38-190(3) only applies to ‘a supply covered by
item 2'.

198. If a supply satisfies the requirements of item 2 and is,
therefore, GST-free, that supply is a supply covered by item 2.

The elements of paragraph 38-190(3)(a)
The meaning of ‘it’

199. ‘It refers to the supply covered by item 2. The supply covered
by item 2 must be under an agreement entered into, either directly or
indirectly, with a non-resident.

The meaning of ‘an agreement entered into, either directly or
indirectly, with a non-resident’

200. The agreement may be either a written, oral or implied
agreement.

201. The agreement is entered into directly with a non-resident if
the parties to the agreement are the non-resident and the supplier.

202. We consider that, in the context of subsection 38-190(3),
entering into an agreement indirectly with a non-resident includes the
case where another entity such as a nominee or an agent or the like
enters into the agreement on behalf of the supplier or the
non-resident.
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203. Examples of agreements entered into indirectly with a
non-resident include:

. the supplier enters into an agreement with an agent, or
representative, or associate of the non-resident acting
on behalf of the non-resident;

. an agent, or representative, or associate of the supplier
enters into an agreement on behalf of the supplier with
a non-resident; or

. an agent, or representative, or associate of the supplier
and an agent, or representative, or associate of the
non-resident enter into an agreement on behalf of the
supplier, and the non-resident, respectively.

204. If a supplier enters into an agreement with an Australian
resident agent of, for example, a non-resident company, the
agreement is entered into indirectly with a non-resident company for
the purposes of paragraph 38-190(3)(a). (In the case of a
non-resident entity, other than an individual, the presence of an agent
in Australia can sometimes result in the non-resident entity failing the
requirement in item 2 that the non-resident is not in Australia. To
consider this aspect further, you should refer to GSTR 2004/7.%%)

The meaning of ‘non-resident’

205. The term ‘non-resident’ is defined in section 195-1 to mean
‘an entity that is not an Australian resident’.

206. ‘Australian resident’ is defined in section 195-1 to mean ‘a person
who is a resident of Australia for the purposes of the ITAA 1936,

Non-resident individual

207. Anindividual is a non-resident if the individual is not a resident
of Australia, as defined in subsection 6(1) of the ITAA 1936, for
Australian income tax purposes.

208. Anindividual is a ‘resident of Australia’ as defined in
subsection 6(1) of the ITAA 1936 if that individual is:

€)) a person, other than a company, who resides in Australia
and includes a person:

0] whose domicile is in Australia, unless the
Commissioner is satisfied that his [or her] permanent
place of abode is outside Australia;

1 Refer to paragraphs 319 to 332; 374 to 379 and 437 to 438 in GSTR 2004/7.
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(ii) who has actually been in Australia, continuously or
intermittently, during more than one-half of the year
of income, unless the Commissioner is satisfied that
his [or her] usual place of abode is outside Australia
and that he [or she] does not intend to take up
residence in Australia; or

(iii) who is:
(A) a member of the superannuation scheme

established by deed under the
Superannuation Act 1990; or

(B) an eligible employee for the purposes of the
Superannuation Act 1976; or

© the spouse, or a child under 16, of a person
covered by sub-subparagraph (A) or (B).

209. Residency status is a question of fact and is one of the main
criteria that determine an individual’s liability to Australian income tax.
Taxation Ruling TR 98/17* provides guidance on determining
residency status of individuals under the income tax definition.

Non-resident company

210. A company is a non-resident if the company is not a resident
of Australia, as defined in subsection 6(1) of the ITAA 1936, for
Australian income tax purposes.

211. A company is a resident of Australia if the company is
incorporated in Australia or, if not incorporated in Australia, it carries
on business in Australia and has either its central management or
control in Australia, or its voting power controlled by shareholders
who are residents of Australia.*?

212. Thus if, for example, a company is incorporated in Australia
under the Corporations Act 2001, it is a resident of Australia.

213. Bodies corporate can be incorporated under legislation other
than the Corporations Act 2001. For example, the Associations
Incorporation Act 1981 (QId) provides for associations that are formed
for certain specified purposes to be incorporated. If bodies
incorporate under this Act, or a similar Australian Act, they are
residents of Australia for the purposes of this Ruling.

*2 Income tax: residency status of individuals entering Australia.
“3 See further TR 2004/15 Income tax: residence of companies not incorporated in
Australia — carrying on business in Australia and central management and control.
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Non-resident partnership (other than a corporate limited
partnership*)

214. We consider that a partnership is a non-resident if its central
management and control is not located in Australia. Conversely, if the
central management and control of a partnership is in Australia, the
partnership is a resident of Australia (whether the central management
and control of the partnership is also located elsewhere).*®

215. If the partnership is not carrying on business (that is, it is a
partnership because the partners are in receipt of ordinary income or
statutory income jointly), we consider that the test of central
management and control may also be applied. While a partnership
that is a partnership for GST purposes only because it is in receipt of
income jointly may not have physical operations in the sense of
carrying on of a business, it will nonetheless have person(s)
exercising control over the activities generating the income of the
partnership. We therefore consider it appropriate to apply a central
management and control test with reference to the activities of the
partnership.*°

Non-resident corporate limited partnership®’

216. A corporate limited partnership is a non-resident if the
corporate limited partnership is not a resident of Australia as defined
in section 94T of the ITAA 1936. A corporate limited partnership, as
defined, is a ‘resident’ of Australia if and only if:

. the partnership was formed in Australia,;

. the partnership carries on business in Australia; or

. the partnership’s central management and control is in
Australia.

217. Thus, a corporate limited partnership is a ‘non-resident’ if:

. the partnership was formed outside Australia;

. the partnership does not carry on business in Australia;
and

. the partnership’s central management and control is

not in Australia.

Non-resident trust*

“A corporate limited partnership is an entity that meets the requirements of
section 94D of the ITAA 1936.

“ This is discussed fully in GSTR 2004/7 at paragraphs 127 to 157.

“ This is discussed fully in GSTR 2004/7 at paragraphs 155.

" This is discussed fully in GSTR 2004/7 at paragraphs 158 to 168.

“8 This is discussed fully in GSTR 2004/7 at paragraphs 169 to 174.
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218. We consider that a trust is a non-resident if its central
management and control is not located in Australia and none of its
trustees are residents of Australia. Conversely, we consider that a
trust is a resident of Australia if at least one of its trustees is a
resident of Australia, or the trust’s central management and control is
located in Australia (whether the central management and control of
the trust is also located elsewhere).

The elements of paragraph 38-190(3)(b)
The supply
219. ‘The supply’ refers to the supply covered by item 2.

The meaning of ‘a supply is provided to another entity’

220. The word ‘provided’ is not defined in the GST Act. Its ordinary
meaning is to supply or furnish.*® Judicial consideration of the term in
other areas of law shows that the term ‘provide’ is capable of taking a
wide range of meanings depending on the context in which it is used.
For example, it has been found to cover, in context, preparation,50
making available,* and even acquisition.*

221. ‘Provided’ is used in subsection 38-190(3) to contrast with the
term ‘made’ in item 2. As indicated by the example in the
Supplementary Explanatory Memorandum,®® (reproduced at
paragraph 187), the intention of subsection 38-190(3) is to negate the
GST-free status that would otherwise apply to a supply ‘made’ to a
non-resident if that supply is ‘provided’ to another entity in Australia.
In that example, the education services are made to the non-resident
parents and provided to the children, each another entity, in Australia.

222. We consider, therefore, that ‘provided’ in the context of
subsection 38-190(3) is used, in relation to a supply covered by

item 2, to distinguish between the contractual flow of the supply to the
non-resident recipient and the actual flow of the service or other thing
supplied to another entity in Australia.

9 Macquarie Dictionary, Revised Third edition.

%0 Fieldhouse v. FCT (1989) 25 FCR 187 at 209-210.

* Finch v. Telegraph Construction and Maintenance Co Ltd [1949] 1 All ER 452, per
Devlin J at 452; Ginty v. Belmont Building Supplies Ltd [1959] 1 All ER 414, per
Pearson J at 422. Pearson J was also of the view that, ‘I do not think that there is
any hard and fast meaning of the word ‘provided’; it must depend on the
circumstances of the case as to what is ‘provided’ and how what is ‘provided’ is
going to be used.’; Norris v. Syndi Manufacturing Co. Ltd [1952] 1 All ER 935, per
Romer J at 941; Stocks & Parkes Investments Pty Ltd v. Minister [1971] 1 NSWLR
932, per Jacobs, Manning and Moffitt JJ at 940; Spillers & Bakers v. Great Western
Railway [1911] 1 KB 386, per Buckley LJ at 405, per Farwell LJ at 402.

2 Milburn v. Shire of Glenelg [1940] VLR 1, per Martin J at 4 and 5.

%3 Refer to paragraph 1.108 of the Supplementary Explanatory Memorandum to the
A New Tax System (Indirect Tax and Consequential Amendments) Bill (No. 2)
1999.
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223. This view is supported by the construction of

subsection 38-190(3). Paragraph 38-190(3)(a) requires that the
supply covered by item 2 is under an agreement entered into with a
non-resident. That paragraph establishes the contractual
arrangements for the supply — an agreement with a non-resident.
Paragraph 38-190(3)(b) looks to the provision of the supply and
whether it is provided to another entity in Australia — that is, the actual
flow of that supply. These paragraphs contrast the recipient of the
supply under the agreement — a non-resident, and the entity that is
provided with the supply — another entity.

224. Therefore the expression a supply is ‘provided to another
entity’ means that in the performance of a service (or in the doing of
some other thing supplied), the actual flow of that supply is, in whole
or part, to an entity that is not the non-resident entity with which the
supplier made the agreement for the supply. The contractual flow is to
one entity (the non-resident recipient) and the actual flow of the
supply is to another entity.

225. For example, if a supply of entertainment services is made to
a non-resident company and in the performance of that service the
employees are entertained, the actual flow of that service is to
another entity, each employee.

The meaning of ‘another entity’

226. The term entity is defined in subsection 184-1(1) of the GST
Act to mean any of the following:

(a) an *individual;
(b) a body corporate;
(c) a corporation sole;

(d) a body politic;

(e) a *partnership;

) any other unincorporated association or body of persons;
(9) a trust;

(h) a *superannuation fund.

The asterisked terms (*) are defined in section 195-1.

227. ‘Another entity’ is an entity, as defined above, other than the
non-resident entity to which the supply is made. It is the entity to
which the supply is provided and is a different entity to the
non-resident entity to which the supply is made. In the example
included in the Supplementary Explanatory Memorandum to the Bill**
that inserted subsection 38-190(3) (reproduced at paragraph 187),
the child of the non-resident parent is another entity.

** Enacted as the A New Tax System (Indirect Tax and Consequential Amendments)
Act (No. 2) 1999.
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An employee is another entity

228. An employee is an individual and therefore an entity as
defined. If a supply is made to a non-resident employer, and the
supply is provided, or required to be provided, to an employee, that
supply is provided to ‘another entity’. It is inherent in the nature of
some supplies, for example, the training or entertainment of
employees, or travel by employees, that those supplies can only be
provided to the employee. The provision of a supply to an employee
is discussed further at paragraphs 437 to 470, Part IV of the
Explanation section of the Ruling.

Alternative view

229. Another view is that the employee is not a separate entity from
the employer where a supply of services made to the employer
relates to the business of the employer. It is argued, for example, that
a supply of training services to train employees is made and provided
to the non-resident employer.

230. We do not agree with this view. The nature of services to train
employees is such that it is the employees that are trained; not the
employer. The training services are provided to (and received by) the
employees (see further Examples 15 and 16 at paragraphs 442

to 448 and 451 to 456 respectively, Part IV of the Explanation section
of this Ruling).

231. Our preferred view is supported by examples included in the
Explanatory Memorandum to the Bill*® that inserted

subsection 38-190(4). That subsection applies to supplies that are
considered under item 3. Like subsection 38-190(3),

subsection 38-190(4) is about identifying where a supply is
consumed. If a supply is made to a recipient who is in Australia in
relation to the supply but that supply is provided to another entity
outside Australia, the supply is treated as being made to a recipient
who is not in Australia.®

232. Tolillustrate the application of subsection 38-190(4), the
following two examples of the types of supplies provided to another
entity outside Australia are given in the Explanatory Memorandum:®’

o a supply of mobile telephone roaming to an Australian
business with an employee overseas; and

o a supply to an Australian business of a training course
to be conducted overseas.

% Enacted as Indirect Tax Legislation Amendment Act 2000.

* Fora supply covered by subsection 38-190(4) to be GST-free all of the
requirements of item 3 must be satisfied. In addition, subsection 38-190(5) must
not apply to the supply.

*" Refer to paragraph 3.27 of the Explanatory Memorandum to the Indirect Tax
Legislation Amendment Bill 2000.
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233. In each of these examples, the supply is covered by
subsection 38-190(4) because the supply is provided to another entity
outside Australia, the employee. The view we take in

subsection 38-190(3) that an employee is another entity is consistent
with the approach intended by Parliament to be applied in the
application of subsection 38-190(4) (a similarly worded provision
which applies in a situation reverse to that in subsection 38-190(3),
that is, the recipient of the supply is in Australia but the supply is
provided to another entity outside Australia).

An agent is another entity

234. A non-resident principal may make an acquisition of a service
or other thing through an agent. The agent is authorised to undertake
the acquisition on behalf of the principal, thereby binding the principal
to the legal effects of the transaction.

235. An agent is typically an individual or a company and,
therefore, an entity as defined (see paragraph 226). However, the
mere fact that the supply is made through an agent acting for a
non-resident in Australia does not mean that the supply is provided to
another entity in Australia. It is a question of determining to which
entity the supply is provided. If all the agent does is to arrange on
behalf of the non-resident for the supply to be made and provided to
the non-resident, the supply is not provided to the agent.

236. Inthese circumstances, the supply of the service is made to
the non-resident. (In the case of a non-resident entity, other than an
individual, the presence of an agent in Australia can sometimes result
in the non-resident entity failing the requirement in item 2 that the
non-resident is not in Australia. To consider this aspect further, you
should refer to GSTR 2004/7.%)

237. The provision of a supply to an agent is discussed further at
paragraphs 471 to 481, Part IV of the Explanation section of the
Ruling.

A partner is another entity

238. A partner that is, for example, an individual or a company, is
an entity as defined. So too is a partnership — see paragraph 226.
Supplies and acquisitions that are made by or on behalf of partners in
their capacity as partners are treated as supplies and acquisitions by
the partnership. This position is confirmed by subsection 184-5(1)
which provides:

For the avoidance of doubt, a supply, acquisition or importation
made by or on behalf of a partner of a partnership in his or her
capacity as a partner:

(a) is taken to be a supply, acquisition or importation
made by the partnership; and

%8 Refer to paragraphs 319 to 332; 374 to 379 and 437 to 438 in GSTR 2004/7.
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(b) is not taken to be a supply, acquisition or importation
made by that partner or any other partner of the
partnership.

239. As a consequence of the ‘separate entity’ status given to a
partnership for GST, the GST Act applies to partnership transactions, in
particular to dealings between partners and the partnership, in a manner
that does not reflect the general law treatment of those transactions.>®

240. If a supply is made to a non-resident partnership,® and the
supply is provided, or required to be provided, to a partner, that
supply is provided to ‘another entity’. The provision of a supply to a
partner is discussed further at paragraphs 482 to 498, Part IV of the
Explanation section of the Ruling.

The meaning of ‘a supply is provided to another entity in Australia’

241. If a supply covered by item 2 is provided to another entity (as
explained at paragraph 220 to 225), that in itself is not sufficient for
subsection 38-190(3) to apply to that supply. The supply must be
provided to another entity in Australia.

242. ltis therefore relevant to determine when provision of the supply
occurs and whether that provision is to that other entity in Australia.

Provision of the supply occurs as and when the thing supplied is done

243. A supply is provided as and when the thing supplied is done.
Therefore, this is the relevant time for determining whether a supply is
provided to an entity in Australia.

244, Consistent with the meaning of the ‘thing is done’ in
subsection 9-25(5) (as discussed in GSTR 2000/31°* at
paragraphs 175 to 212) and ‘when the thing supplied is done’ in
section 38-190 (as discussed in GSTR 2004/7°* at paragraphs 198
to 199), we consider therefore:

o if the thing provided is a service — provision of that
service occurs during the period of time when the
service is performed,;

o if the thing provided is advice or information and the
supply involves work to create, develop or produce that
information or advice for the other entity — the thing
provided is the performance of services. The provision
of the service occurs when the service is performed
and includes the period of time during which the advice
is prepared, produced or created, as the case may be;

% Refer to GSTR 2003/13 Goods and services tax: general law partnerships and
GSTR 2004/6 tax law partnerships and co-owners of property.

% To determine whether a partnership is a non-resident refer to paragraphs 214
to 215 and paragraphs 127 to 157 in GSTR 2004/7

®. As above, note 32.

%2 As above, note 5.
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. if the thing provided is an instantaneous provision of
advice or information — the provision of that thing
occurs at the time at which the advice or information is
instantaneously provided,;

. if the thing provided is the creation, grant, transfer,
assignment or surrender of a right — the provision of
that thing occurs at the time that the right is created,
granted, transferred, assigned or surrendered; and

. if the thing provided is the entry into, or release from,
an obligation to do anything, or refrain from an act, or
to tolerate an act or situation — the provision of that
thing occurs at the time at which the obligation is
entered into or the release is effected.

245. Inthe case of a service performed over time, for example
provision of advice or information created, developed or produced
over time, the relevant period for determining whether any part of the
supply is provided to another entity in Australia is therefore that
period during which the advice or information is created, developed or
produced.

When provision of the supply is to that other entity in Australia

246. On one view, the in Australia requirement in

paragraph 38-190(3)(b) merely requires that the supply is provided to
another entity and if that other entity is in Australia when the thing
supplied is done, subsection 38-190(3) negates the GST-free status
of the supply covered by item 2. This would be the case irrespective
of whether or not that presence in Australia is in connection with the
provision of that supply.

247. However, such an interpretation would sometimes lead to
subsection 38-190(3) applying to negate, in a way that Parliament is
very unlikely to have intended, the GST-free status of a supply
otherwise covered by item 2.

248. For example, subsection 38-190(3) could potentially apply to a
supply that is provided to a hon-resident individual whose physical
presence in Australia is unrelated to the supply being provided.

249. This could occur if the non-resident individual is in Australia on
holidays and the supply does not relate to the individual's presence in
Australia. The presence of the non-resident individual in Australia
during the period that the service is performed being merely
coincidental.

250. Subsection 38-190(3) could also negate the GST-free status
of a supply covered by item 2 which is provided to the offshore
presence of a non-resident company merely because that company
has a branch in Australia.

251. This approach therefore does not, in our view, give effect to
the policy intent to only tax supplies consumed in Australia.
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252.  We consider, therefore, that the requirement in

paragraph 38-190(3)(b) that the supply covered by item 2 is provided
to another entity in Australia requires that there is some connection
between the provision of that supply and that entity’s presence in
Australia.

253.  We examine this more fully in Part Il when we explain, for
different entity types, how to determine whether the supply is
provided to an entity in Australia.

The meaning of ‘the agreement requires it [a supply] to be
provided’

254. The agreement refers to the agreement entered into with a
non-resident, whether directly or indirectly (refer to paragraph 190).

255.  We consider that an agreement requires that a supply be
provided to another entity in Australia if it is an express or implied
term of the agreement that the supply is to be provided to another
entity in Australia.

The application of subsection 38-190(3)

256. It follows from the above explanation that in considering the
application of subsection 38-190(3) to a supply covered by item 2 it is
first necessary to determine whether paragraph 38-190(3)(a) is
satisfied. That is, whether the supply covered by item 2 is under an
agreement entered into, whether directly or indirectly, with a
non-resident as explained above (see paragraphs 197 to 218).

257. Itis then necessary to determine whether the requirements of
paragraph 38-190(3)(b) are satisfied. This is a two step process as
follows:

0] establish whether the supply is provided to another
entity. This is considered more fully at paragraphs 258
to 322, Part Il of the Explanation section of this Ruling.

(i) determine whether the supply is provided to that other
entity in Australia. This is considered more fully at
paragraphs 323 to 435, Part Il of the Explanation
section of this Ruling.
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Part Il — determining whether a supply
Is provided (or is required to be
provided) to another entity

258. To determine whether a supply made to a non-resident is
provided (or is required to be provided) to another entity, it is
necessary to establish the character of the supply that is made. That
is, whether it is the supply of a right, service or some other thing.

259. Itis also necessary to establish the exact nature of the supply.
That is, what in substance and reality is being supplied.

260. In this Part we discuss how to determine:

. the character of the supply (at paragraphs 261 to 275);
and

. the nature of the supply (at paragraphs 276 to 322).

Characterisation of the supply covered by item 2

261. Correct characterisation of the supply is very important. Only
when the supply covered by item 2 is properly characterised as a
supply of a service, right or some other thing, is it possible to determine
whether that supply is provided to another entity in Australia.

262. For instance, consider the example given in the
Supplementary Explanatory Memorandum® and reproduced at
paragraph 187 of the Explanation section above. Under the
agreement between the supplier and the non-resident parents, the
parents are supplied with certain rights which contribute to the supply
as a whole. However, the essential character of the supply is a supply
of services; not of rights. The services comprise the teaching,
tutoring, etc of the children. That service is made to the non-resident
parents and provided to the children.

263. In determining whether a supply is properly characterised as a
supply of rights or services or something else it is necessary to
consider all the circumstances of the transaction to ascertain its
essential character. Consider the following example.

%3 Refer to paragraph 1.108 of the Supplementary Explanatory Memorandum to the
A New Tax System (Indirect Tax and Consequential Amendments) Bill (No. 2) 1999.
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Example 1 — characterisation of a supply of software and
technical support services made by an Australian supplier to a
non-resident company and provided to an Australian customer

264. US Co, a non-resident parent company, provides credit card
and related payments system software world-wide to entities in the
financial services industry. It adapts the software to the particular
needs of each client. This software is supplied by the granting of a
licence to use the intellectual property. The licence allows the
financial service entities receiving the software to modify or adapt or
copy the software as they like. These licences are granted outside of
Australia.

265. US Co does not carry on business in Australia either through
a place of business of its own or through an agent acting on its
behalf.

266. US Co’s contracts with its customers require US Co to provide
technical support for the software supplied. As US Co has no
presence in other countries, the non-resident company contracts with
its global subsidiaries to perform the support services in relation to
the software.

267. Aus Co, a GST registered Australian subsidiary of US Co,
provides such technical support services in relation to software
licensed by US Co to financial services entities in Australia.

268. The issues considered below are the characterisation of the
thing supplied by Aus Co to US Co, and the impact that
characterisation has on the GST treatment of the supply.

269. The facts are illustrated diagrammatically as follows:

US Co
Non-resident supplier

Supply of services Supply of
(contractual flow) rights/services

Provision of services

(actual flow)
Aus Co Financial
Australian > services
Supplier entities in

Australia
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Characterisation of the supply by Aus Co to US Co

270. Various rights are granted under the contract made between
Aus Co and US Co. However, performance of the contract by Aus Co
involves providing a service to the customers of US Co in Australia. In
this circumstance, we do not consider that the supply by Aus Co to
US Co could be characterised as anything other than the supply of a
service. The fact that the service is provided to the financial services
entities in Australia by Aus Co and not by US Co does not, in our
view, transform the character of the supply made by Aus Co to US Co
from a service to a right. Also, the character of the supply by Aus Co
to US Co remains the same irrespective of whether the supply by

US Co to the Australian financial service entities is determined to be a
composite supply of rights or a mixed supply of rights and services to
the Australian customer.

Item 2

271. The supply by Aus Co is made to a non-resident, US Co,
which is not in Australia when the technical support services are
performed. The supply satisfies the requirements of item 2 and is,
therefore, a supply covered by item 2.

Subsection 38-190(3)

272. The supply of technical support services by Aus Co to US Co
is a supply under an agreement entered into with a non-resident.
Paragraph 38-190(3)(a) is therefore satisfied.

(i) Provided to another entity

273. Under the agreement with US Co, Aus Co is required to
provide technical support services to financial service entities (in
Australia). The supply is made to US Co but is provided to each of
these other entities. The actual flow of the technical support services
is to the Australian financial services entities. The services are not,
therefore, provided to US Co.

(i) Provided to that other entity in Australia

274. The Australian financial services entities are in Australia when
the service is performed. The supply of technical support services is
for the purposes of the Australian financial services entities in
Australia.

275. Subsection 38-190(3) negates the GST-free status of the
supply covered by item 2. (How to determine whether a supply is
provided to another entity in Australia is discussed fully in the next
Part at paragraphs 323 to 435).
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The nature of the supply covered by item 2

276. Itis also necessary to establish the exact nature of the supply.
That is, what is really being supplied (sometimes a shorthand or
colloquial description of the supply does not reflect what is really
being supplied).

277. A clear understanding of the exact nature of the supply is
essential to determining whether that supply is provided to another
entity. By determining what is in substance and reality being supplied,
it is possible to identify to which entity the supply is provided.

278. The exact nature of a supply in any given situation depends on
the facts and circumstances of the supply and the agreement made
between the parties. In this regard, it is necessary to look at the whole
arrangement for the supply (including the contractual arrangements)
and the way in which the supply is carried out. If there is no written
contract, other documents such as correspondence between the
parties may be useful in establishing the nature of the supply.

279. If a supply is the provision of advice or information which
involves work to create, develop or produce that advice or information,
for example, a legal opinion or an audit report, the supply is the
performance of services.® Thus, in determining whether a supply is
provided to another entity regard is to be had to the performance of the
services in creating, developing or producing the opinion or audit report
and whether those services are provided to another entity.

280. Thus, the focal point in working out whether a supply is
provided to another entity is the facts and circumstances of the doing
of the thing supplied. By the supplier examining what it is required to
do and in what circumstances, the supplier is able to objectively
determine to whom the supply is provided.

281. With some supplies, it is inherent in the nature of the supply
that the supply is provided to a particular entity. For example travel,
training or entertainment services are, by their very nature, provided
to the individual that travels, or is trained or entertained, respectively.

% As explained in GSTR 2000/31 if a supply is the provision of advice or information
and the supply involves work to create, develop or produce that information or
advice for the recipient, the supply is one of performance of services.
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282. Inthe case of delivery or freight services where goods from one
entity are addressed for delivery to another entity, we accept that the
delivery or freight services are provided to that addressee entity.® In
Part Il of the Explanation section of this Ruling we provide examples
which illustrate this approach. See Examples 10 and 11

(paragraphs 380 to 391 and 392 to 400 respectively) for delivery or
freight services provided to an individual. See Example 13

(paragraphs 419 to 430) for delivery or freight services provided to an
entity other than an individual. Example 14 (paragraphs 431 to 435)
illustrates the outcome if the goods are for delivery to, for example,
‘The Householder’, or the public at large. As illustrated in the examples,
this approach produces an outcome consistent with the application of
subsection 38-190(3), and recognises inherent practical difficulties in
otherwise determining whether the supply is provided to another entity.

283. Inthe case of other supplies, for example, supplies that
involve the supply of legal, accounting, auditing or advertising
services, the question of whether the supply is provided to another
entity depends on the facts and circumstances in any given case.

284. For example, consider a supply of tax return preparation services
made to a non-resident company. If what is really being supplied are
services to complete tax returns for particular employees that meet their
personal tax obligations, those services are provided to each employee.
If, on the other hand, the tax return services are to complete the
non-resident company’s tax return, meeting its tax obligations, the tax
return preparation services are provided to the non-resident company.

285. In situations where the contractual flow of the supply is to an
entity (other than an individual), and it is hecessary to determine
whether the actual flow of the supply is to another entity (other than
an individual), we consider that a strong indicator that the supply is
provided to another entity is that the contracting entity has no further
interaction with, or participation in, the provision of the supply beyond
contracting and paying for the supply. However, the application of
subsection 38-190(3) is still dependent upon on all the facts and
circumstances of the supply. Refer to Examples 5 (paragraphs 314
to 322) and 33 (paragraphs 580 to 587), Parts Il and VI respectively
of the Explanation section of this Ruling.

286. Itis only in limited circumstances that any one fact, or a
particular combination of facts, means or indicates that a supply is
provided to another entity.

287. The importance of understanding the exact nature of the
supply by having regard to the facts and circumstances of the supply
is illustrated by the following two contrasting examples.

® This does not, however, include the delivery of goods that are generically
addressed to, for example, ‘The Householder’ or are for delivery to the public at
large. It also does not include the situation where an entity’s own goods are simply
freighted or moved from one location to another location. In that case the
circumstances of the particular supply in question must be considered to determine
whether the supply is provided to another entity.
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Example 2 — supply of audit services made to a non-resident
United States (US) company and provided to its Australian
subsidiary

288. A non-resident US parent company contracts with an
Australian accounting firm for the audit of its subsidiary in Australia.
The US parent company does not carry on business in Australia
either through a place of business of its own or through an agent
acting on its behalf. The supply by the Australian accounting firm is
properly characterised as the supply of a service.

289. The Australian accounting firm is engaged by the non-resident
US parent company to carry out an audit of the Australian subsidiary.
The audit service is about effecting compliance by the Australian
subsidiary with its obligations under the corporation’s laws in
Australia.®® Under section 301 of the Australian Corporations Act
2001, the Australian subsidiary must have its annual financial report
for a financial year audited in accordance with Division 3 of Part 2M.3
of that Act and obtain an auditor’s report. The audit service is
performed over a period of time culminating in the production of an
audit report.

Item 2

290. The supply is made to a non-resident, the US parent
company, which is not in Australia when the service is performed.
The supply satisfies the requirements of item 2 and is, therefore, a
supply covered by item 2.

Subsection 38-190(3)

291. The supply of audit services by the Australian accounting firm
is a supply under an agreement entered into with a non-resident.
Paragraph 38-190(3)(a) is therefore satisfied.

(i) Provided to another entity

292. What is being supplied is an audit service effecting
compliance by the Australian subsidiary with its statutory obligations
in Australia. The nature of the service is such that the supply of audit
services is provided to the Australian subsidiary. The actual flow of
the audit service is to another entity, the Australian subsidiary.

&6 Engagement of the Australian accounting firm is in accordance with resolutions
passed in general meetings of the US parent company and the Australian
subsidiary.
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Alternative view

293. Under section 308 of the Corporations Act 2001, an auditor
who audits the financial report of a company for a financial year must
report to members on whether the auditor is of the opinion that the
financial report is in accordance with that Act. An alternative view
expressed is that this requirement means that the audit services are
provided to the US parent company.

294. Notwithstanding this requirement, the supply is, in our view,
provided to the Australian subsidiary. This additional requirement
does not alter the fact that the service is about the Australian
subsidiary meeting its obligations under Australian company law. It
may be that the requirement under section 308 of the Corporations
Act 2001 means that the supply is provided to both the non-resident
parent company and the Australian subsidiary. However in that case,
subsection 38-190(3) still applies. (For further discussion about a
supply provided to more than one entity refer to paragraph 662 and
Examples 40 and 43 at paragraphs 636 to 644 and 663 to 671
respectively, Part VIl on apportionment.)

(i) Provided to that other entity in Australia

295. The Australian subsidiary is in Australia when the audit service
is performed. As the supply of audit services is for the purposes of the
Australian subsidiary, the supply is provided to that entity in Australia.

296. Subsection 38-190(3) negates the GST-free status otherwise
applicable to the supply of audit services covered by item 2. (How to
determine whether a supply is provided to another entity in Australia
is discussed fully in the next Part at paragraphs 323 to 435).

297. The above example is contrasted with the following example.

Example 3 — supply of audit services made and provided to a
non-resident US company

298. A non-resident US parent company contracts with an
Australian accounting firm for the audit of its subsidiary in Australia.
The audit service is about effecting compliance by the US parent
company with US accounting or securities requirements that apply to
it. The US parent company does not carry on business in Australia
either through a pl