PR 2007/71 - The Product Rulings system

This cover sheet is provided for information only. It does not form part of PR 2007/71 - The
Product Rulings system

This document has changed over time. This is a consolidated version of the ruling which was
published on 6 April 2011



Contents Para
What this Ruling is about 1
Date of effect 3
Previous Rulings 4
Ruling 5

Detailed contents list 114

Product Ruling

PR 2007/71

Page status: legally binding Page 1 of 28

Product Ruling
The Product Rulings system

0 This publication provides you with the following level of
protection:

This publication (excluding appendixes) is a public ruling for the
purposes of the Taxation Administration Act 1953.

A public ruling is an expression of the Commissioner’s opinion about
the way in which a relevant provision applies, or would apply, to
entities generally or to a class of entities in relation to a particular
scheme or a class of schemes.

If you rely on this ruling, we must apply the law to you in the way set
out in the ruling (or in a way that is more favourable for you if we are
satisfied that the ruling is incorrect and disadvantages you, and we
are not prevented from doing so by a time limit imposed by the law).
You will be protected from having to pay any underpaid tax, penalty
or interest in respect of the matters covered by this ruling if it turns out
that it does not correctly state how the relevant provision applies to
you.

[Note: This is a consolidated version of this document. Refer to the
ATO Legal Database (http://law.ato.gov.au) to check its currency and
to view the details of all changes.]

What this Ruling is about

1. This Ruling outlines the system of Product Rulings. Product
Rulings are binding public rulings made under Division 358 of
Schedule 1 to the Taxation Administration Act 1953 (TAA).

2. This Ruling outlines:

o what constitutes a Product Ruling (paragraphs 5 to 16);

o the extent to which a Product Ruling is binding on the
Commissioner (paragraphs 17 to 28);

o the extent of certainty provided by a Product Ruling
(paragraphs 29 to 30);

. Product Rulings and the promoter penalty laws
(paragraphs 31 to 33);

. the ‘Date of effect’ paragraph (paragraphs 34 to 38);

. the income years to which the Product Ruling applies
(paragraphs 39 to 43);

. numbering of Product Rulings (paragraph 44);

. publication (paragraph 45 to 46);
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° copyright (paragraph 47);

o the entities covered by a Product Ruling
(paragraphs 48 to 52);

. the impact of legislative amendment on Product
Rulings (paragraphs 53 to 54);

. applying for a Product Ruling (paragraphs 55 to 81);

° when the Commissioner may refuse to issue a Product
Ruling (paragraphs 82 to 88);

o obligations after the issue of a Product Ruling
(paragraphs 89 to 101);

o withdrawal of a Product Ruling (paragraphs 102
to 108);

o the effect of inconsistent rulings (paragraph 109); and

o accessing information about Product Rulings on the

Australian Taxation Office (ATO)’s internet site
(paragraphs 112 to 113).

Date of effect

3. This Product Ruling applies from 25 July 2007.

Previous Rulings

4. This Ruling replaces Product Ruling PR 1999/95, which is
withdrawn on and from the date this Ruling takes effect.

Ruling

What constitutes a Product Ruling

5. Division 357 of Schedule 1 to the TAA contains the object and
the common rules for rulings on the provisions set out in

section 357-55 of Schedule 1 to the TAA (see paragraph 12 of this
Ruling) and Division 358 of Schedule 1 to the TAA contains the
provisions that are specific to public rulings. Together these
provisions of the TAA set out what is necessary for a published
opinion of the Commissioner to be a public ruling. As a type of public
ruling, the Commissioner derives the power to issue Product Rulings
from Division 358 of Schedule 1 to the TAA.**

A Taxation Ruling TR 2006/10 provides further information on the public rulings
system.
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6. Although Product Rulings have some similarities with private
rulings, there is an important difference between private rulings and
Product Rulings. Section 359-35 of Schedule 1 to the TAA states that,
subject to certain qualifications, the Commissioner ‘must comply with
an application for a private ruling and make the ruling’.

7. In contrast, under Division 358 of Schedule 1 to the TAA the
Commissioner retains the discretion to decide whether or not to issue
public rulings, including Product Rulings in relation to particular
‘products’. The exercise of this discretion by the Commissioner will
have regard to the policy that underpins the rulings system generally
(see section 357-5 of Schedule 1 to the TAA).*

8. Product Rulings were introduced by the Commissioner to rule
publicly on the availability of claimed tax benefits from ‘products’ and
thereby provide certainty to entities who participate or may be
considering participating in such a ‘product’. Therefore, the
Commissioner will only exercise the discretion to issue a Product
Ruling where, for those entities that will rely on it, the Ruling can
provide certainty on how the tax laws apply to the scheme set out in
the Ruling:

[A] public ruling is to be made in accordance with the Act as
interpreted by the Commissioner and not in accordance with some
practice which the Commissioner may have adopted, to the extent
that that is inconsistent with the Assessment Act (see Bellinz Pty Ltd
v. FCT (1998) 84 FCR 154, at 168-9 (A-B) (Full Court).

9. A ‘product’ is a scheme in which a number of participants
enter into substantially the same contractual arrangements and
transactions with a common entity or a common group of entities in
return for fees or other consideration.

10. A ‘product’ includes schemes that may be described as an
investment scheme, a tax effective investment, a financial scheme, or
an insurance scheme. Often, a ‘product’ is offered to the general
public by way of an Information Memorandum, a Product Disclosure
Statement or a prospectus, but it may also be put forward to
individuals on an invitation basis.

11. A Product Ruling sets out the Commissioner’s opinion as to
the way in which the relevant provisions would apply to a class of
entities in relation to a scheme (see section 358-5 of Schedule 1 to
the TAA). Such a Ruling may cover any matter involved in the
application of the provisions (see subsection 358-5(2) of Schedule 1
to the TAA).

! In Re Delandro and Commissioner of Taxation [2006] AATA 859, Block DP said, in
respect of an application under Division 35 of the Income Tax Assessment Act
1997: ‘... a discretionary power should not be exercised where to do so would
defeat the policy of the relevant statute.’
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12. Provisions that are relevant to rulings are defined in

section 357-55 of Schedule 1 to the TAA. Relevant provisions are
provisions of Acts or regulations administered by the Commissioner
that are about any of the following:

. income tax;

. Medicare levy;

. fringe benefits tax;

° franking tax (that is, franking deficit tax, over-franking
tax and venture capital deficit tax);

. withholding taxes (including non-resident withholding
taxes and mining withholding tax);

o petroleum resource rent tax;

. indirect tax (including goods and services tax (GST),
wine tax and luxury car tax (LCT));

. excise duty;

o the administration or collection of the above taxes

levies and duties;

o product grants or benefits mentioned in section 8 of the
Product Grants and Benefits Administration Act 2000
(including energy grants, cleaner fuel grants and
product stewardship (oil) benefits) or the administration
or payment of the above grants and benefits;

. net fuel amount, or the administration, collection or
payment of a net fuel amount;

. a net amount, or the administration, collection or
payment of a net amount; and

) a wine tax credit, or the administration or payment of a
wine tax credit.

13. All agreements between the parties and the main details of
those agreements and of the scheme itself are outlined in each
Product Ruling. The Commissioner rules only on the precise scheme
that is identified in the Ruling: see Bellinz Pty Ltd v. FCT (1998)

98 ATC 4399 at 4413 (Merkel J), Bellinz Pty Ltd v. FCT (1998)

84 FCR 154 at 169 (C-D) (Full Court).

14. This highlights the importance of ensuring that the scheme or
class of schemes for which a ruling is being sought and which is ruled
on in the Product Ruling accurately reflects the scheme that will be
carried out by the implementer of the scheme.
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15. A Product Ruling that is inconsistent with a prior Product
Ruling may be made if the Commissioner decides that the law is
otherwise than as stated in the earlier Ruling: see Bellinz Pty Ltd v.
FCT (1998) 84 FCR 154 at 169 (A-B) (Full Court). Where the
Commissioner decides that the law applies differently to that stated in
a prior Product Ruling or in a number of prior Product Rulings, the
Commissioner may decide not to issue further Rulings for schemes
with the same features or may, in future Product Rulings, change the
way the law was applied in the earlier Ruling or Rulings. The
Commissioner will also consider whether an existing Ruling or
Rulings should be withdrawn to ensure that the integrity of the tax
system is protected while still achieving the certainty objective of the
Product Rulings system (see paragraphs 102 to 108 of this Ruling).

16. Each application for a Product Ruling is considered on its
merits and the law is applied to the scheme as the Commissioner
understands it to apply at that time. Paragraphs 53 to 54 of this
Ruling consider how legislative change affects a Product Ruling.

The extent to which a Product Ruling is binding on the
Commissioner

17. As a public ruling, Product Rulings are binding on the
Commissioner to the extent provided for by Subdivision 357-B of
Schedule 1 to the TAA (see paragraphs 30 to 38 of Taxation Ruling
TR 2006/10).

18. Product Rulings consequently provide certainty to those
entities covered by the Ruling by confirming that the tax benefits set
out in the Ruling part of the Product Ruling are available. This is
provided that the scheme is carried out in accordance with the
information provided by the applicant and described in the Scheme
part of the Product Ruling.

19. If the scheme that is actually carried out is materially different
to the scheme described in a Product Ruling entities participating in
the scheme are not able to rely on the Product Ruling. This is
because the Ruling has no binding effect on the Commissioner, as
the scheme entered into is materially different to the scheme ruled
upon: see Bellinz Pty Ltd v. FCT (1998) 98 ATC 4399 at 4413
(Merkel J), Bellinz Pty Ltd v. FCT (1998) 84 FCR 154 at 169 (C-D)
(Full Court), Carey v. Field [2002] FCA 1173 (Merkel J) at [47].
Subject to the rules of natural justice, where the Commissioner
becomes aware of, or is made aware of a scheme being carried out in
a materially different way to the scheme set out in the Product Ruling,
the Ruling will be withdrawn. A difference will be material if it results
in a tax outcome being different to that set out in the Product Ruling:
see Carey v. Field, supra, generally.
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20. Where an implementer of a scheme proposes to implement
that scheme differently than set out in a Product Ruling, they should
notify the Commissioner in writing before the change occurs,
providing full details of:

. the nature and extent of the change;
. the reasons for the change; and
. implications that result from the change.

21. Where a scheme is implemented differently than set out in the
Product Ruling due to changes outside the implementer’s control or
knowledge, then this natification should be made within 14 days of
the implementer becoming aware of the difference in implementation.

22. Where a scheme has been implemented differently than set
out in the Product Ruling, the Commissioner will consider:

. what effect, if any, the differently implemented scheme
will have on the Product Ruling (that is, whether it
should be withdrawn or amended);

. whether the ‘promoter penalty laws’ should be applied
(see paragraphs 31 to 33 of this Ruling); and

o whether any action can be taken to ensure that
certainty for the participating entities can be maintained
(for example, by the implementer undertaking to
remedy the change).

23. It is important to note that each Product Ruling is confined to
its specific terms and it cannot be relied upon as a precedent for
similar schemes or for a future Product Ruling application regardless
of how similar the facts of that application may be to the issued
Product Ruling.

24, Both the implementer of the scheme and entities participating
in that scheme are responsible for ensuring that the scheme is carried
out in accordance with the Product Ruling that has been issued.
Entities who are considering participating in a particular scheme may
wish to seek assurances from the implementer of the scheme that the
scheme will be carried out as described in the relevant Product
Ruling. However, the responsibility of participating entities goes
beyond an initial enquiry. The Constitution of the scheme, or the
equivalent founding deed, sets out the rights and obligations of all the
parties to the scheme and should be fully understood by all
participating entities.
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25. During the course of the scheme participating entities should
monitor the governance of the scheme and take appropriate action to
ensure that the scheme is carried out in accordance with the Product
Ruling. For example, the Corporations Act 2001 allows entities
participating in registered managed investment schemes to call
meetings,2 and, in certain circumstances, to remove the responsible
entity.? Similar rights are usually contained in the founding deeds of
schemes that are not registered managed investment schemes.

26. Potential participating entities are cautioned to exercise
particular care where the investment that they are being offered
contains a feature or features that are not set out in the Scheme part
of the Product Ruling or in an addendum to that Product Ruling, or
where the investment omits a feature or features set out in the Ruling.
In these circumstances the Ruling is unlikely to apply to the scheme
and may not offer participating entities any certainty of how the tax
laws apply to the scheme.

27. Potential participating entities may also wish to consult the
‘Important information for participants in Product Ruling
arrangements’ available on the ATO’s Internet site (see

paragraph 112 of this Ruling). Contact telephone numbers, email and
postal addresses for all Product Ruling teams are also shown in this
area of the ATO'’s Internet site.

28. It should also be noted that a Product Ruling does not address
the provisions of the Superannuation Industry (Supervision) Act 1993
(SISA 1993). The Commissioner gives no assurance that the scheme
set out in a Product Ruling is an appropriate investment for a
superannuation fund and the trustees of superannuation funds are
advised that a Product Ruling has given no consideration as to
whether investment in the particular scheme may contravene the
provisions of SISA 1993. This will be the case even where a Product
Ruling does not exclude superannuation funds from the class of
entities that may participate in the particular scheme.

The extent of certainty provided by a Product Ruling

29. While a Product Ruling provides entities covered by the
Product Ruling with certainty as to the tax consequences of
participating in the scheme described in the Product Ruling, the
Product Ruling provides no assurance that:

o the scheme is commercially viable;

. the fees, charges and other costs are reasonable or
they represent industry norms; or

o the projected returns will be achieved or are
reasonably based.

% See Part 2G.4 of the Corporations Act 2001.
% See section 601FM of the Corporations Act 2001.
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30. Potential participating entities must form their own view about
the commercial and financial viability of the scheme.

Product Rulings and the promoter penalty laws

31. Division 290 of Schedule 1 to the TAA contains provisions
which are referred to, generally, as the ‘promoter penalty laws’. The
object of these laws is to deter:

o the promotion of tax avoidance schemes and tax
evasion schemes (called ‘tax exploitation schemes’);*
and

° the promotion of schemes on the basis that they

conform with a Product Ruling but which are instead
implemented in a way that is materially different to that
described in the relevant Product Ruling.

32. To redress conduct that falls within these laws the
Commissioner is able to:

. accept voluntary undertakings and apply to the Federal
Court for the undertakings to be enforced;

. apply to the Federal Court for injunctions; or

. apply to the Federal Court for the imposition of a civil
penalty.®

33. The Commissioner has issued two practice statements setting
out the administrative procedures that will be used in applying the
promoter penalties laws, Law Administration Practice Statements

PS LA 2008/7 and PS LA 2008/8. Applicants and potential applicants
for Product Rulings are advised to consult these important practice
statements and ensure that they are aware of how the promoter
penalty laws operate, the exceptions that apply, and in what
circumstances they will be applied against conduct that the laws are
designed to deter.

The ‘Date of effect’ paragraph

34. All Product Rulings carry a paragraph setting out a specific
date of effect.

* Defined in section 290-65 of Schedule 1 to the TAA.
® The civil penalty procedural provisions are in Subdivision 298-B of Schedule 1 to
the TAA.



Product Ruling

PR 2007/71

Page status: legally binding Page 9 of 28

35. Except in limited circumstances Product Rulings that relate to
agribusiness or ‘forestry managed investment schemes’ have
prospective application only. Therefore, unless the relevant
agribusiness or ‘forestry managed investment scheme’ Product
Ruling clearly states that it will apply from a different date, an
agribusiness or ‘forestry managed investment scheme’ Product
Ruling applies only to entities that:

o are within the specific class of entities set out in the
Ruling (see paragraphs 48 to 52 of this Ruling); and

. enter into the scheme on or after the date the Product
Ruling has issued.

35A. Product Rulings that relate to financial products may, in
certain circumstances, have a prospective and/or retrospective
application. Therefore, unless the relevant financial Product Ruling
clearly states that it will only apply to entities that enter into the
scheme on or after the date the Product Ruling has issued, it may
apply to entities that enter into the scheme before the date the
Product Ruling has issued. Financial Product Rulings that have
retrospective application will be limited to Rulings that issue in the
same financial year as an entity’s entrance into the scheme. For the
purposes of this Product Ruling, a financial Product Ruling is any
Product Ruling that is not in respect of agribusiness or ‘forestry
manages investment scheme’ products and may include real property
investment schemes and insurance schemes.

36. Entities that enter into a scheme outside of the date of effect
set out in the Product Ruling cannot rely on the Ruling and should
consider whether it is appropriate to apply to the Commissioner for a
private ruling.

37. An example of when a Product Ruling that relates to an
agribusiness or ‘forestry managed investment scheme’ product might
not have a prospective application is where the Ruling considers the
operation of a tax law that has been enacted or amended after the
date on which participating entities were first able to enter into the
scheme and the new or amended law is relevant to their liability to tax
after that date. This occurred, for example, when Division 35 of the
Income Tax Assessment Act 1997 (ITAA 1997) introduced the
non-commercial loss measures.

37A. An example of when a Product Ruling that relates to a
financial product might have a retrospective application is where an
entity enters into the scheme in January of a particular financial year
and the product issuer subsequently applies for a product ruling in
March of the same financial year. The Commissioner may consider,
in these circumstances, ruling for a retrospective period to provide
certainty to the investor who entered into the scheme in January.
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38. A Product Ruling issued in the circumstances set out in
paragraph 37 of this Ruling will only deal with the application of the
new or amended tax law and may be expressed to apply to entities
which entered into the scheme from a specified date (usually the date
from which participants were first able to enter into the scheme or
from the date the new or amended provision first applies from), even
if that date precedes the date that the Product Ruling issues.

The income years to which the Product Ruling applies

39. Product Rulings about Division 394 of the ITAA 1997 are
issued for ‘forestry managed investment schemes’ and require the
Commissioner to determine whether it is ‘reasonable to expect’ that
the ‘70% DFE rule’ has been satisfied. The ‘70% DFE rule’ is based
on ‘direct forestry expenditure’ as a percentage of all amounts paid by
‘participants’ under the scheme. In such circumstances the
Commissioner will issue a Product Ruling for all years to which the
scheme applies.

40. Product Rulings that deal with the exercise of the
Commissioner’s discretion® in section 35-55 of the ITAA 1997 may
rule for a greater number of income years than for other tax laws
covered by the same Product Ruling.

41. For certain financial products a Product Ruling, generally, will
have a three year application period for entering into the scheme
covered by the Ruling. However, the Ruling will continue to apply to
schemes entered into before the end of the application period. For
example, a Product Ruling may deal with a scheme involving a loan
arrangement of, say, 5 years. While the application period for entering
the scheme may be limited in the Product Ruling to three income
years the Ruling will set out how the tax laws apply to the loan
product over its full 5 year term provided the scheme was entered into
before the end of the application period.

42. Other than in these specific circumstances, a Product Ruling
will generally only rule on how the tax laws apply to an entity for the
first income year in which the entity participates in the scheme and
then for the following two income years.

43. Regardless of the number of years for which it rules a Product
Ruling only applies to the extent that a law covered by the Ruling
remains unchanged. Where the Commissioner issues a Product
Ruling, including a Ruling for a long-term ‘forestry managed
investment scheme’ under Division 394 of the ITAA 1997, and a law
is amended that is relevant to the Ruling, the Product Ruling is
superseded by that amended law (see paragraphs 53 to 54 of this
Ruling).

5 See Division 35 of the ITAA 1997.
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Numbering of Product Rulings
44, Product Rulings are:

o grouped as the ‘PR’ series;

o prefixed for the particular calendar year in which they
issue; and

o numbered in order of issue.

For example, Product Ruling PR 2008/10 will identify the tenth
Product Ruling that issued in the 2008 calendar year.

Publication

45, As a Product Ruling is a type of public ruling, the Ruling must
be published and notice of it must be published in the Gazette
(section 358-5 of Schedule 1 to the TAA). However, if the
Commissioner issues a public ruling but fails to publish a notice in the
Gazette, an entity to which it applies may nevertheless rely on the
ruling and it will bind the Commissioner.’

46. If the Commissioner withdraws a Product Ruling (see
paragraphs 102 to 108 of this Ruling) notice of the withdrawal must also
be published in the Gazette (section 358-20 of Schedule 1 to the TAA).

Copyright

47. Each Product Ruling is protected by copyright. Apart from any
use as permitted under the Copyright Act 1968, no part of a Product
Ruling may be reproduced by any process without prior written
permission from the Commonwealth. Requests and inquiries
concerning reproduction and rights should be addressed to:

Commonwealth Copyright Administration
Copyright and Classification Policy Branch
Attorney-General’s Department

3-5 National Circuit

Barton ACT 2600

or posted at: http://www.ag.gov.au/cca

The entities covered by a Product Ruling

48. Each Product Ruling will define the class of entities to which
the Ruling applies and will also set out those entities, if any, which are
specifically excluded. Entities that do not fall within the defined class
of entities, or that are excluded from the defined class of entities
cannot rely on the Product Ruling.

" See paragraph 3.35 of the Explanatory Memorandum to the Tax Laws Amendment
(Improvements to Self Assessment) Bill (No. 2) 2005.
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49. Each Product Ruling will also contain a statement that the
Ruling will only apply to participants who are within the defined class
of entities entering the relevant scheme within specific dates of a
particular income year or years. Entities that enter the scheme other
than in accordance with these dates are not covered by the Product
Ruling.

50. For example, a Product Ruling for a forestry project will
usually state that the Ruling applies to entities that enter the scheme
from the ‘date of effect’ of the Ruling to 30 June of the same income
year or, alternatively, from 1 July to the following 30 June (that is, the
Ruling will apply to entities that enter the scheme in the income year
immediately after the ‘date of effect’ of the Product Ruling).

51. Whether an entity is covered by a Product Ruling, and
whether the Product Ruling is legally binding on the Commissioner in
relation to the entity, will depend upon a reading of the whole Product
Ruling. For example, there may be some specific qualification in the
description of the scheme which, if breached, means that the Product
Ruling is of no operation or effect, for a particular entity or for all
entities participating in the scheme.

52. An entity within the relevant class that has entered into the
scheme within the specified dates set out in the Product Ruling need
not seek a private ruling about the tax consequences of their
participation in the scheme that is the subject of that Product Ruling.
If there are any particular tax consequences for a participant in the
Project that are not addressed in the Product Ruling, the entity can
seek a private ruling about those specific matters. For example, a
Product Ruling may not deal with the deductibility or otherwise of
interest on borrowings because the implementer of the scheme is not
offering finance as part of the scheme. In such a case, participants in
the scheme who borrow from external financiers may wish to apply
for a private ruling on the deductibility of interest incurred on loans
used to fund their participation in the scheme.

The impact of legislative amendment on Product Rulings

53. Although each Product Ruling deals with taxation legislation
enacted as at the time it is issued, later legislative amendments may
impact on the Ruling. If the later legislation expresses the same ideas
as the original legislation and the tax outcomes are unaltered then the
Product Ruling continues to apply, as issued. However, if the law
changes the ideas expressed in the original legislation and the tax
outcomes are altered then the later legislation takes precedence over
the application of the Ruling and, to that extent, the Ruling is
superseded (section 357-85 of Schedule 1 to the TAA).
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54. Where a legislative change occurs that affects an existing
Product Ruling, the implementer of the scheme is encouraged to
contact the ATO and discuss the matter. Where possible, action to
deal with the change will be taken. This may involve the issue of an
addendum to the Ruling or it may require withdrawal and re-issue of
the Ruling. An addendum or a re-issue of the Product Ruling would
be subject to there being no material change in the scheme and to
the consent of the implementer of the scheme. In keeping with the
intention that Product Rulings provide certainty about the tax
consequences for entities in a scheme, the ATO suggests that the
implementer of the scheme ensures that participating entities are fully
informed of any relevant legislative changes enacted after the Ruling
is issued.

Applying for a Product Ruling
Who can apply for a Product Ruling?

55. A Product Ruling will only be issued on written application by,
or on behalf of, an entity that is a principal of the scheme or is the
implementer of the scheme. An entity who applies for a Product
Ruling must be able to sign and give the Commissioner each of the
assurances required by the Product Ruling ‘Agreement on Terms of
Use’. A copy of the ‘Agreement on Terms of Use’ can be accessed on
the ATO’s Internet site (see paragraph 112 of this Ruling).

56. Product Rulings will not be issued to either scheme
participants or to potential scheme participants, or to brokers or
similar entities whose business involves promoting or marketing the
‘products’ of other entities who are the implementers of the scheme
being promoted or sold.

Submitting an application for a Product Ruling

57. A short time prior to submitting a formal application for a
Product Ruling, applicants may forward to the ATO a completed
‘Notification of Intention to Submit a Product Ruling Application’ form.
A copy of this form is available on the ATO’s Internet site (see
paragraph 112 of this Ruling) or can be obtained from the ATO. The
completed form should be directed to the contact officer's address
indicated in the ‘Contact numbers for Product Rulings’ on the ATO'’s
Internet site (see paragraph 112 of this Ruling).

58. Early notification of an intention to lodge a Product Ruling
application allows the ATO to allocate resources in advance and
thereby reduce likely processing times. When acknowledging receipt
of the ‘Notification of Intention to Submit a Product Ruling’ form, the
ATO will provide the applicant with details of a contact officer and
information about forwarding the finalised application. The application
will not be considered lodged until a complete application is received.
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59. Alternatively, applicants may submit a full application for a
Product Ruling directly to the relevant Product Rulings Contact
Officer. The details of all Contact Officers and where the application
can be submitted can be found on the ATO'’s Internet site (see
paragraph 112 of this Ruling).

60. A written application is required for a Product Ruling. The
information that must be addressed in an application is detailed in an
Application Checklist which can be printed from the ‘Important
information for intending applicants’ page on the ATO'’s Internet site
(see paragraph 112 of this Ruling) or can be obtained from the ATO.
In particular, a draft of the proposed ‘Scheme’, ‘Ruling’ and
‘Explanation’ parts of the Product Ruling must be prepared by the
applicant and provided as part of the application.

61. The application must be signed by the applicant and must
include a declaration by the applicant that all material contained in the
application is true and correct. Reference to published Product
Rulings may assist with the style in which the various parts of a
Product Ruling are drafted. Copies of published Product Rulings can
be accessed on the ATO's Internet site (see paragraph 112 of this
Ruling).

62. Applicants should take particular care to ensure that any draft
Product Ruling produced in the course of preparing an application is
clearly distinguishable in format from a final Product Ruling as issued
by the ATO. In particular, each page of any draft Product Ruling
produced should carry a notation to the effect that it is a draft for
application purposes only. This ensures potential participants are not
inadvertently misled about the nature of the document.

63. The completed Application Checklist must be attached to the
front of the application. All aspects of the information specified in the
Application Checklist must be addressed in the application. The
highest levels of disclosure are expected of the applicant.

64. Three copies of the Product Ruling application and all
supporting documents must be provided in hard copy form. The
Application Checklist must be cross-referenced with the supporting
documents where applicable.

65. In addition to the hard copies, the applicant is requested to
provide a computer disc containing a copy of the proposed parts of
the draft Product Ruling and, where available, electronic copies of all
other relevant documents, including all draft agreements and the draft
public offer document. As time is a factor in the processing of Product
Ruling applications, providing the maximum number of application
documents and other information electronically will assist.

66. The quality and completeness of information supplied by an
applicant (including that contained in the applicant’s draft Product
Ruling), and the need to research, analyse and resolve issues that
arise, are factors in the time taken to provide a Product Ruling.
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67. Where an incomplete application is submitted the applicant
will be contacted, advised that their application is invalid and that the
ATO will not begin work on it until the missing information has been
provided. This ensures that applicants who do comply with all
documentary and information requirements of the Application
Checklist are not disadvantaged.

Valid application for a Product Ruling

68. Where all information required by the Application Checklist
has been provided the Commissioner will acknowledge the receipt of
a valid Product Ruling application.

69. If it becomes apparent that a product has features requiring
detailed research and analysis or where additional information is
necessary, the applicant will be contacted to discuss the issues and a
time frame for the provision of the additional information.

70. Where the Commissioner has requested additional
information and that information has not been provided within

28 days, or by some other mutually agreed time, the application will
be finalised and the applicant notified. Later provision of the
requested information will be treated as a fresh application at the time
that the information has been provided.

71. Applicants should note that any revision of the scheme or the
submission of additional material by the applicant that has not been
requested by the Commissioner will be treated as a fresh application
made at the time the revised or additional information is received. The
original application will be finalised and the applicant notified.

72. An application will also be finalised and the applicant notified
if, following a request for additional information, the Commissioner
considers that the information provided is inadequate or insufficient
for a Product Ruling to be issued.

72A. Falling within this category also are applications where the
material provided in the original application is inconsistent, inaccurate
or contains errors such that the scheme cannot be ascertained with
sufficient particularity. It is not the role of the ATO to point out errors
in drafting or inconsistencies between application documents.

72B. In situations where an application has been treated as a valid
application and is later finalised for reasons outlined in paragraphs 70
to 72A of this Ruling, the finalised application will be treated as a
refusal to rule. Refer to paragraphs 82 to 88 of this Ruling for further
examples of when the Commissioner may refuse to rule.

Timing issues

73. Applicants are encouraged to submit applications early in the
financial year to which the proposed Product Ruling relates. This
should ensure sufficient time to finalise the Ruling.
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