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SUBJECT: Application of General Anti-Avoidance Rules

PURPOSE: This practice statement provides instruction and practical
guidance to Tax officers on the application of Part IVA and
other General Anti-Avoidance Rules (GAARs). Officers
proposing to make a determination under section 177F
(including for deemed tax benefits under section 177E),
177EA(5) or 177EB(5) of the Income Tax Assessment Act 1936,
to make a determination under subsection 67(1) of the Fringe
Benefits Assessment Act 1986, to make a declaration under
section 165-40 of the A New Tax System (Goods and Services
Tax) Act 1999, or to rule on the application of Part IVA or other
GAARs in a private ruling, Class Ruling or Product Ruling
should follow this practice statement.

This practice statement also outlines the role and operation of
the GAAR Panel of the Tax Office.

This practice statement will be subject to review from time to
time in light of judicial or other consideration of the GAARS.
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HOW TO USE THIS LAW ADMINISTRATION PRACTICE STATEMENT

1. This practice statement is designed to assist Tax officers who are
contemplating the application of Part IVA or other GAARS to an arrangement,
including in a private ruling, Public Ruling (including a Product Ruling or a
Class Ruling) or other document setting out the ATO view.

2. All references to legislation within this practice statement and attachments are
to the Income Tax Assessment Act 1936 (ITAA 1936) unless otherwise
specified.

3. The first part of this practice statement discusses private ruling applications

and Part IVA and also contains the rules about referring GAAR matters to the
Tax Counsel Network (TCN) and the GAAR Panel. The role and procedures
of the Panel are contained in paragraphs 17 to 40.

4, The second part of this practice statement on the GAAR provisions
(commencing at paragraph 44) discusses the operation of key aspects of
Part IVA and other GAARSs, covering scheme, tax benefit or GST benefit,
purpose, determinations or declarations, assessments, compensating
adjustments, time limits and penalties.

5. The guidance on the operation of
o Part IVA is contained in paragraphs 44 to 144.
o section 67 of the Fringe Benefits Tax Assessment Act 1986 (FBTAA)

is contained in paragraphs 145 to 152.

o Division 165 of the A New Tax System (Goods and Services Tax) Act
1999 (GST Act) is contained in paragraphs 153 to 202.

o the general anti-avoidance rule for the Luxury Car Tax is contained in
paragraph 203.

) the general anti-avoidance rule for the Wine Equalisation Tax is
contained in paragraph 204.

6. The practice statement has nine attachments:

o Attachment 1 provides guidance on the proper execution of Part IVA
determinations.

o Attachment 2 contains a ‘Framework for decision-making’. This table
provides essential and structured guidance on the steps involved in
applying a GAAR.

o Attachment 3 helps Tax officers who prepare papers for consideration
by the GAAR Panel.

o Attachment 4 is a Tax Office paper released by the Commissioner of
Taxation on 17 March 2005 titled ‘Tax Office Comments on Part IVA'.
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7.

o Attachment 5 is a flowchart for the decision making process outlined in
paragraphs 9 to 12 for private ruling applications and Part IVA.

o Attachment 6 is a list of taxation rulings and taxation determinations
which deal with the application of the GAARSs to particular
arrangements.

o Attachment 7 contains the relevant provisions of Part IVA.

o Attachment 8 contains the relevant provisions of section 67 of the
FBTAA.

o Attachment 9 contains the relevant provisions of Division 165 of the
GST Act.

This practice statement replaces PS LA 2000/10 which is withdrawn.

Proper application of GAARs

8.

The application of a GAAR is a serious matter. Its potential application should
not be raised lightly. It should be made clear to a taxpayer or advisor that a
careful analysis of the facts will be undertaken before a decision is taken to
apply a GAAR. The process leading to a decision, including consideration by
the GAAR Panel, should also be explained. As explained in this practice
statement, the application of a GAAR is based on an objective analysis of an
arrangement against a set of factors specified in the relevant provisions of the
law. It is not a test of a taxpayer’s motives and care should be taken to avoid
any implication that a decision to apply a GAAR is a judgment on a taxpayer’s
ethics.

Private ruling applications and Part IVA

Private ruling requested on Part IVA

9.

If a taxpayer requests a private ruling on whether Part IVA applies to an
arrangement, Tax officers must follow the practice for dealing with ruling
requests on Part IVA contained in the Online Resource Centre for Law
Administration (ORCLA) (internal link only) on the intranet.

Private ruling not requested on Part IVA

10.

If a taxpayer applies for a private ruling in respect of an arrangement but has
not requested a ruling on whether Part IVA applies to the arrangement, Tax
officers must consider if Part IVA may apply to the arrangement based on the
information provided in connection with the ruling application. In responding to
the taxpayer the instructions in either paragraph 11 or paragraph 12 must be
followed, whichever is applicable.* These instructions apply whether or not
the taxpayer has advised in their ruling application that Part IVA need not be
considered by the Commissioner.

! This gives effect to Recommendation 2.12 of the Report on Aspects of Income Tax Self Assessment
which was adopted by the Government on 16 December 2004: refer to Treasurer’s Press Release
No. 106 of 2004.
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11.

12.

If the Tax officer considers that on the basis of the information provided in
connection with the ruling application it is either not clear whether Part IVA
applies, or it seems that Part IVA may apply to:

o the particular arrangement for which the private ruling is requested; or

o an associated arrangement(s) or a wider arrangement of which the
particular arrangement for which the ruling is requested is part,

then the following words must be included in the private ruling:

Part IVA is a general anti-avoidance rule that can apply in certain circumstances if
you or another taxpayer obtains a tax benefit in connection with an arrangement and
it can be concluded that the arrangement, or any part of it, was entered into or carried
out by any person for the dominant purpose of enabling a tax benefit to be obtained. If
Part IVA applies the tax benefit can be cancelled, for example, by disallowing a
deduction that was otherwise allowable.

We have not fully considered the application of Part IVA to the arrangement you
asked us to rule on, or to an associated or wider arrangement of which that
arrangement is part.

If you want us to rule on whether Part IVA applies we will first need to obtain and
consider all the facts about the arrangement which are relevant to determining
whether Part IVA may apply.

If there is no reason to suggest on the basis of the information provided in
connection with the ruling application that Part IVA may apply to:

) the particular arrangement for which the private ruling is requested;
and
o any associated arrangement(s) or a wider arrangement of which the

particular arrangement for which the ruling is requested is part,

then any ruling that is given does not need to refer to Part IVA. However, in
applying this instruction, the guidance provided by senior Tax officers in
ORCLA (internal link only) must be followed.

Summary of decision making process

13.

Attachment 5 is a flowchart illustrating the decision making process involved
in following the directions in paragraphs 9 to 12.

Referral to the Tax Counsel Network

14.

Where officers seek to apply a GAAR, including sections 177CA, 177E,
177EA and 177EB, they must, before making a determination or declaration
cancelling a tax benefit or a GST benefit, refer the matter to the TCN using
the relevant business line or Centre of Expertise escalation processes. In the
usual case, the matter will be referred to the TCN prior to the issue of a Tax
Office position paper indicating that Part IVA may apply. Also, where officers
propose to give a private ruling, Product Ruling or Class Ruling that a GAAR
applies to an arrangement, they must, before giving the private ruling, Product
Ruling or Class Ruling, refer the matter to the TCN using the same escalation
processes.
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15.

16.

Where a request for a Class Ruling includes the application of a GAAR the
matter must be referred to the TCN including where it is proposed that the
GAAR would not apply. However, a decision that a GAAR would not apply in
response to an application for a private ruling or a Product Ruling does not
always require referral to the TCN. Similarly, a decision not to apply a GAAR
in the context of an audit does not always require referral to the TCN. The
business line will make a judgment about whether such matters need to be
referred to the TCN depending on whether the application of the GAAR could
be seriously contemplated. The above referral rules are summarised in
Section 1 of Attachment 2 to this practice statement which provides a
framework for decision making by Tax officers in relation to applying a GAAR.

When a matter is referred to the TCN before a decision not to apply a GAAR is
made and a member of the TCN confirms the Commissioner should not seek to
apply the GAAR, the matter is returned to the decision-maker in the business
line as a preliminary step to the making of the decision. If, however, the TCN
officer is of the view that the GAAR may apply to the matter, the TCN officer will
provide interim advice to the decision-maker and arrange for that advice and
relevant papers to be provided to a Deputy Chief Tax Counsel (DCTC) for
further consideration before the decision is made.

THE GENERAL ANTI-AVOIDANCE RULES PANEL

17.

18.

19.

20.

The application of a GAAR is a serious matter and the Commissioner is
conscious of the need to ensure that a GAAR is applied only after a careful
and full consideration of the facts. The Commissioner has therefore
established the GAAR Panel (the Panel) to advise on the application of
GAARs to particular arrangements.

Unless indicated otherwise below, matters for which a decision-maker is
proposing to apply a GAAR must be referred to the Panel before a final
decision is made. In the usual case a matter will be referred to the Panel after
the TCN officer to whom it has been referred under the rules in paragraphs 14
to 16 above has fully considered the matter.

Applications for private rulings, Class Rulings and Product Rulings in respect
of the application of a GAAR are not generally referred to the Panel for
advice. Referral to the Panel would delay the issue of a ruling. However, a
private ruling or Class Ruling application must be referred to the Panel for
advice where the applicant requests the referral and by doing so agrees to a
delay in the issue of the ruling. Any ruling that a GAAR applies to a particular
transaction must be approved by a TCN officer.

A taxpayer who receives a private ruling that a GAAR applies may request that
the matter be referred to the Panel for advice as part of seeking a review of the
ruling. This may be done before the lodgment of an objection against the
private ruling or at the same time as, or after, the lodgment of the objection.
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21.

22.

Matters considered to raise substantially identical issues on facts essentially
comparable with a matter previously referred to the Panel are not referred to the
Panel again. However any decision to apply a GAAR without referring the matter
to the Panel must receive clearance from the Chair of the Panel or a DCTC. It is
not expected that there will be many matters in this category and, where there is
any doubt, the matter will be referred to the Panel.

Upon a matter being referred to the Panel, the Chair of the Panel has a
discretion whether or not to put that matter to the Panel for its consideration.
The Commissioner or the Chief Tax Counsel (CTC) may also direct that a
matter shall be decided without reference to the Panel. However, a decision
to apply a GAAR will not generally be made without first obtaining advice from
the Panel.

Role of the Panel

23.

24.

25.

The primary purpose of the Panel is to assist the Tax Office in its
administration of the GAARs in the sense that decisions made on the
application of GAARs are objectively based and there is a consistency in
approach to various issues that arise from time to time in the application of
the GAARSs. The Panel does this by providing independent advice to a GAAR
decision-maker in those matters which are referred to it. This includes advice
regarding the appropriate imposition of penalties. The Panel is made up of
business and professional people chosen for their ability to provide expert and
informed advice, with the other members of the Panel being senior Tax
officers. The Chair of the Panel is a senior Tax officer.

The Panel has no statutory basis; its role is purely consultative. The relevant
decision under a GAAR is that of the decision-maker; the Panel does not
make a decision but its advice is taken into account by the Tax Office decision
maker. The Panel does not investigate or find facts, or arbitrate disputed
contentions. Rather, the Panel provides its advice on the basis of the
contentions of fact which have been put forward by the officers of the Tax
Office and by the taxpayer. In providing advice the Panel is able to advise on
any differences between the Tax Office and taxpayer on conclusions or
inferences to be drawn from the facts. If there is a dispute as to the facts, the
Panel may suggest that the Tax officers make additional enquiries or may
indicate whether the difference would, in its opinion, change its advice. Where
a matter referred to the Panel arises from an application for a private ruling,
the Panel has regard to the arrangement in relation to which the
Commissioner is asked to rule.

Upon a matter being referred to the Panel, a decision-maker will not (other
than in exceptional circumstances) make a decision before receiving advice
from the Panel. Where exceptional circumstances are considered to exist, any
decision is not to be made without first discussing the matter with the Chair of
the Panel. A decision-maker is not obliged to follow the advice of the Panel
one way or the other; the decision to apply or not to apply the GAAR is that of
the decision-maker. However, a decision to apply a GAAR contrary to the
advice of the Panel is not to be made without first escalating the matter to the
Chair of the Panel or the CTC.

Page 7 of 135 LAW ADMINISTRATION PRACTICE STATEMENT PS LA 2005/24



26.

27.

A member of the TCN must provide interim advice in respect of a matter that
is to be referred to the Panel. A TCN member will be present at the Panel
meeting when the case is discussed.

Attachment 3 to this practice statement contains guidelines on making
submissions to the Panel.

When matters are referred to the Panel

28.

29.

30.

A matter is generally referred to the Panel following the issue of the Tax
Office’s position paper and a consideration by the decision-maker of all
available information, including any responses by the taxpayer to the position
paper. However, important, sensitive, novel or complex cases may be referred
to the Panel at an earlier time for preliminary advice. While there is no
requirement to do so, a Tax officer may inform a taxpayer that he or she is
seeking preliminary advice from the Panel in relation to a matter. It is important
for officers to ensure that sufficient time is allowed in the conduct of an audit for
referral to, and consideration of advice from, the Panel before the date allowed
for amendment of an assessment to give effect to a decision to apply a GAAR.

Apart from private rulings and Class Rulings and cases where preliminary
advice is sought, a case will not generally be referred to the Panel until after
the issue of a Tax Office position paper and the receipt of the taxpayer’s
response (if any) to the paper. The position paper represents the Tax Office’s
preliminary view of the facts and the law applying to those facts.

Matters initially referred to the Panel for preliminary advice should be referred
again to the Panel following the consideration of a taxpayer’s response to the
Tax Office’s position paper and any other information before a decision is
made to apply a GAAR.

Attendance by taxpayers at Panel meetings

31.

32.

33.

To assist the deliberative process of the Panel in providing advice to the
decision-maker, a taxpayer (and/or a representative of the taxpayer at the
taxpayer's election) will usually be invited to attend a Panel meeting and
address the Panel. (No such invitation will be extended to a taxpayer in
relation to matters which are referred to the Panel at an early stage for
preliminary advice.)

The Panel generally meets on a monthly basis. The dates for Panel meetings
are decided in advance in order to facilitate the orderly working of the Panel.
Panel meetings are not rescheduled other than in exceptional circumstances.
The unavailability of a taxpayer’s preferred representative on a particular date
will not usually constitute exceptional circumstances that would justify the
rescheduling of a Panel meeting.

An invitation given to a taxpayer to attend a Panel meeting and address the
Panel is not extended on the basis that it will provide a platform for a hearing as
part of a quasi-judicial process of review. This is not the function of the Panel,
nor in any event does it have power to undertake a review process; it is there
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34.

35.

36.

merely to provide advice to decision-makers so as to assist in the making of
objective decisions by decision-makers and to ensure consistency in the
approach to various issues that arise in the application of the GAARs. Of
course, the decision-maker is always available to receive and address any
submissions that a taxpayer may wish to put to the decision-maker at any time.

Where an arrangement involves numerous taxpayers in essentially similar
circumstances only one representative taxpayer will ordinarily be invited to
address the Panel. On occasions, promoters or facilitators of the arrangement
may also be invited in such cases to address the Panel.

Generally, the decision-maker will (if possible) attend the Panel meeting to
which the taxpayer is invited to attend. A taxpayer may accept or decline the
invitation as the taxpayer sees fit. No adverse inference will be drawn against
the taxpayer should the taxpayer decline to attend the Panel meeting. A
taxpayer who accepts an invitation to attend must do so on the basis that the
Chair has the control of the Panel meeting. If a taxpayer who has been invited
to attend the Panel meeting fails to provide a written submission (referred to
in paragraph 37), the invitation may be withdrawn.

A taxpayer invited to attend the Panel meeting will, by a reasonable time prior
to the meeting, be informed of the contentions of fact giving rise to the issue
referred to the Panel, and of the substance of the Tax Office’s proposed
approach to the application of the GAAR. Generally, this advice will be by way
of reference to a position paper already provided to the taxpayer or by an
updated paper prepared following consideration of a response by the
taxpayer to the position paper.

Written submission by taxpayer to Panel

37.

In extending an invitation to a taxpayer, the Chair will request the taxpayer to
provide a written submission (unless the taxpayer chooses to rely upon a
written submission already made to the Tax Office). If in relying upon an earlier
submission the taxpayer wishes to add to or correct some part of an earlier
submission, the taxpayer may do so. Written submissions should be concise.
The appropriate timeframe for a written submission to the Panel will depend on
the circumstances of each case. As a general guide, a taxpayer can expect to
be given around 28 days notice of a Panel meeting and will be asked to make
any written submission no later than 7 days before that meeting.

Oral submissions by a taxpayer to Panel

38.

Ordinarily, the Panel will have had an opportunity to review the papers before
the meeting and may wish to question or hear an oral submission by Tax
officers, or discuss the matter, before hearing from the taxpayer. This will
occur in the absence of the taxpayer. The taxpayer will then be given an
opportunity to address the Panel. The Chair will set the time for this address
as appropriate in each case, but it is expected that in most cases it would be
no more than one hour. This oral submission should seek to emphasise or
elaborate upon the key points of the taxpayer’s written submission. While the
Panel is not open for questioning or debate about the application of the
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GAAR, Panel members may ask questions and discuss issues with the
taxpayer to ensure the Panel has a clear understanding of the taxpayer’s
submission. Other Tax officers (i.e., in addition to Panel members and the
decision-maker) will usually be present during the meeting but they will not
(nor will the decision-maker) be available for questioning.

39. Taxpayers attending a Panel meeting should address or be prepared to respond
to questions relating particularly to the tax benefit and the objective factors in
paragraph 177D(b) of Part IVA or equivalent provisions in other GAARSs.

40. Written and oral submissions to the Panel will not be on a without prejudice
basis. However, a person appearing before the Panel who is asked a
guestion may request the Chair to allow a particular response to be made on
a without prejudice basis. The Chair has a discretion whether or not to accede
to any such request.

Recording GAAR decisions

41. Tax officers should refer to PS LA 2002/16 in relation to the obligation of
officers involved in interpretative work to use mandatory reporting systems.

42. If a determination cancelling a tax benefit or declaration negating a GST
benefit is made, the reasons for making the determination or declaration
should be documented separately. The reasons should state as succinctly as
possible how the tax benefit or GST benefit was determined by reference to
the counterfactual or counterfactuals: refer to paragraphs 61 to 78, 148 and
151, and 162 to 171 (as applicable).

43. A taxation ruling or determination or an ATO Interpretative Decision (ATOID)
could be prepared after a decision is made about the application of a GAAR in
a matter. In accordance with PS LA 2001/8, the decision whether an ATOID
should be prepared for an interpretative decision involving Part IVA must be
made by a TCN officer. The decision whether an ATOID should be prepared
for an interpretative decision involving a GAAR other than Part IVA must also
be made by a TCN officer.

THE GAAR PROVISIONS
PART IVA — INCOME TAX

44, Part IVA contains a number of anti-avoidance provisions. The discussion in
relation to Part IVA below focuses on the application of sections 177A, 177C,
177D and 177G. A reference to Part IVA in the following paragraphs should
therefore be read as a reference to these sections. However, while this
practice statement does not contain specific guidance on the operation of
177CA (withholding tax avoidance), section 177E (stripping of company
profits), 177EA (creation of franking debit or cancellation of franking credits),
177EB (cancellation of franking credits for head company of consolidated
group) or 177H, the following guidance is useful as a background reference
for officers exercising powers in respect of those provisions.
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Background to Part IVA

45.

46.

47.

48.

49.

50.

51.

52.

Part IVA of the ITAA 1936 is a general anti-avoidance provision. It replaced former
section 260 of the ITAA 1936 and should be construed and applied according to its
terms, not under the influence of ‘muffled echoes of old arguments’ concerning
other legislation, such as section 260: Federal Commissioner of Taxation v.
Spotless Services Ltd (1996) 186 CLR 404 at 414; 141 ALR 92 at 96; 96 ATC 5201
at 5205; 34 ATR 183 at 186; Federal Commissioner of Taxation v. Hart [2004] HCA
26; 217 CLR 216; 206 ALR 207; 2004 ATC 4599; 55 ATR 712 at [51].

Part IVA gives the Commissioner the discretion to cancel a ‘tax benefit’ that
has been obtained, or would, but for section 177F, be obtained, by a taxpayer
in connection with a scheme to which Part IVA applies. This discretion is
found in subsection 177F(1).

Before the Commissioner can exercise the discretion in subsection 177F(1),
the requirements of Part IVA must be satisfied. These requirements are that:

0] a ‘tax benefit’, as identified in section 177C, was or would, but for
subsection 177F(1), have been obtained;

(i) the tax benefit was or would have been obtained in connection with a
‘scheme’ as defined in section 177A; and

(i) having regard to section 177D, the scheme is one to which Part IVA
applies.

Regard must be had to the individual circumstances of each case in making a
determination under section 177F to cancel a tax benefit.

Where the Commissioner exercises the discretion in subsection 177F(1) to
make a determination, ‘he shall take such action as he considers necessary
to give effect to that determination: subsection 177F(1).

Officers should be aware that Part IVA is a general anti-avoidance provision
and that there are specific provisions which may or may not apply in a
particular case. Officers should be aware of subsections 177B(3) and (4)
which reflect the last resort character of Part IVA.

Part IVA is not limited by provisions in the ITAA 1936 or by the International
Tax Agreements Act 1953 or the Petroleum (Australia-Indonesia Zone of
Cooperation) Act 1990: subsection 177B(1).

Part IVA was inserted into the ITAA 1936 in 1981 and it applies to schemes
entered into after 27 May 1981. It applies whether a scheme is carried out in
Australia or abroad: section 177D.
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Part IVA must be construed as a whole

53.

Focussing on the various elements of Part IVA should not obscure the way in
which the Part as a whole is intended to operate. What constitutes a scheme
is ultimately meaningful only in relation to the tax benefit that has been
obtained since the tax benefit must be obtained in connection with the
scheme. Likewise, the dominant purpose of a person in entering into or
carrying out the scheme, and the existence of the tax benefit, must both be
considered against a comparison with an alternative.

Relevant case law

Federal Commissioner of Taxation v. Hart [2004] HCA 26; 217 CLR 216; 206
ALR 207; 2004 ATC 4599; 55 ATR 712 at [6] per Gleeson CJ and McHugh J,
at [36], [37] and [54] per Gummow and Hayne JJ, and at [89] per Callinan J.

Scheme — section 177A

54.

55.

56.

For Part IVA to apply, the identified scheme must fall within the wide definition
of ‘'scheme’ in subsection 177A(1).

Relevant case law

Federal Commissioner of Taxation v. Hart [2004] HCA 26; 217 CLR 216; 206
ALR 207; 2004 ATC 4599; 55 ATR 712 at [43] per Gummow and Hayne JJ:

Th[e] definition is very broad. It encompasses not only a series of steps which
together can be said to constitute a “scheme” or a “plan” but also (by its
reference to “action” in the singular) the taking of but one step.

Federal Commissioner of Taxation v. Hart [2004] HCA 26; 217 CLR 216; 206
ALR 207; 2004 ATC 4599; 55 ATR 712 at [89] per Callinan J:

The use of the singular, narrow words, proposal, action or course of action in
s177A(1)(b) in juxtaposition with, for example, agreement or arrangement in
s177A(1)(a) indicates that something done which is less than the whole of an
arrangement or agreement may be capable of itself being a scheme. This
view is | think not only consistent with, and a true reflection of the statutory
language, but also with the legislative intention discernible from the
Explanatory Memorandum.

The definition of scheme includes a unilateral scheme, plan etc:
subsection 177A(3).

Example

An example of a unilateral action constituting a scheme could be an action
taken solely by a trustee of a discretionary trust.

The definition of scheme can include the failure to do something.
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Relevant case law

Corporate Initiatives Pty Ltd v. Commissioner of Taxation [2005] FCAFC 62; 142
FCR 279; 219 ALR 339; 2005 ATC 4392; 59 ATR 351 at [26]:

Part of the statutory definition of “scheme” is “any ... course of action or
course of conduct”. This conveys the notion of a series of interrelated acts by
a person or persons over a period of time. The non-doing of an act can form
part of such a course, as for example where it is said that a student regularly
fails to hand in essays.

57. The Commissioner may advance alternative schemes including a narrower
scheme within a wider scheme in support of a Part IVA determination.

Relevant case law

Federal Commissioner of Taxation v. Peabody (1994) 181 CLR 359 at 382;
123 ALR 451 at 459; 94 ATC 4663 at 4670; 28 ATR 344 at 351:

But the Commissioner is entitled to put his case in alternative ways. If, within
a wider scheme which has been identified, the Commissioner seeks also to
rely upon a narrower scheme as meeting the requirement of Pt IVA, then in
our view there is no reason why the Commissioner should not be permitted to
do so, provided it causes no undue embarrassment or surprise to the other
side. If it does, the situation may be cured by amendment, provided the
interests of justice allow such a course.

58. The need for the Commissioner to identify the scheme is simply an aspect of
the requirement for a party to legal proceedings to particularise the case the
other party or parties will have to meet. A reformulation of the scheme in
connection with which the tax benefit is obtained after the close of evidence
will be impermissible only if it affects the evidence that the other party might
have led.

Relevant case law

Federal Commissioner of Taxation v. Hart [2004] HCA 26; 217 CLR 216; 206
ALR 207; 2004 ATC 4599; 55 ATR 712 at [44] per Gummow and Hayne JJ.

59. Officers should be aware that section 177D, which identifies schemes to
which Part IVA applies, allows the objectively determined purpose or
dominant purpose to be tested against a person who entered into or carried
out the scheme or any part of the scheme. Hence, Part IVA will apply to a
scheme if a person enters into or carries out only a part of the scheme for the
dominant purpose of enabling the taxpayer to obtain a tax benefit in
connection with the scheme. This is important where the scheme is complex
and involves a number of parties and connected transactions. This does not,
however, affect the identification of a ‘scheme’ under subsection 177A(1).
Whether a scheme is wider or narrower should not be relevant in determining
if the test in section 177D is met with respect to the scheme, as long as the
tax benefit in question is sufficiently connected with the scheme.
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Relevant case law

Federal Commissioner of Taxation v. Consolidated Press Holdings Ltd [2001]
HCA 32; 207 CLR 235; 179 ALR 625; 2001 ATC 4343; 47 ATR 229 at [96]:

Objection was also taken to what was said to be the artificiality of the selection
of part of the overall transaction as the scheme. This, it was said, was not
warranted by Peabody or Spotless. The artificiality was said to result from the
fact that the overall transaction was for the clearly commercial purpose of
financing the Group’s participation in the takeover bid for BAT. However, as
was held in Spotless, a person may enter into or carry out a scheme, within the
meaning of Pt IVA, for the dominant purpose of enabling the relevant taxpayer
to obtain a tax benefit where that dominant purpose is consistent with the
pursuit of commercial gain in the course of carrying on a business. The fact that
the overall transaction was aimed at a profit making does not make it artificial
and inappropriate to observe that part of the structure of the transaction is to be
explained by reference to a s 177D purpose.

Federal Commissioner of Taxation v. Hart [2004] HCA 26; 217 CLR 216; 206
ALR 207; 2004 ATC 4599; 55 ATR 712 at [47] per Gummow and Hayne JJ:

There is no reference to a scheme having some commercial or other
coherence. Far from the Part requiring reference only to the purpose of those
who carry out all of what is identified as the scheme, s 177D specifically
refers to it being concluded “that the person, or one of the persons, who
entered into or carried out ... any part of the scheme” did so for the purpose
of enabling the relevant taxpayer (alone or with others) to obtain a tax benefit
in connection with the scheme (emphasis added).

See also Federal Commissioner of Taxation v. Hart [2004] HCA 26; 217 CLR
216; 206 ALR 207; 2004 ATC 4599; 55 ATR 712 at [55], [68] and [69] per
Gummow and Hayne JJ, and at [89] per Callinan J.

60. If the Commissioner erroneously identifies a scheme, this will not usually
result in the wrongful exercise of the discretion conferred by subsection
177F(1). The discretion will only be wrongfully exercised if the identified tax
benefit is not in fact a tax benefit within the meaning of Part IVA.

Relevant case law

Federal Commissioner of Taxation v. Peabody (1994) 181 CLR 359 at 382;
123 ALR 451 at 458-459; 94 ATC 4663 at 4669; 28 ATR 344 at 351:

The erroneous identification by the Commissioner of a scheme as being one
to which Pt IVA applies or a misconception on his part as to the connexion of
a tax benefit with such a scheme will result in the wrongful exercise of the
discretion conferred by s. 177F(1) only if in the event the tax benefit which the
Commissioner purports to cancel is not a tax benefit within the meaning of

Pt IVA. That is unlikely to be the case if the error goes to the mere detail of a
scheme relied upon by the Commissioner.

Tax benefit — section 177C

61. The breadth of what may constitute a scheme reflects the objective nature of the
inquiry to be made under Part IVA. The scheme ultimately matters only in the
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context of whether there is a tax benefit obtained by the taxpayer in connection
with the scheme for which the conclusion in paragraph 177D(b) can be reached.

Relevant case law

Federal Commissioner of Taxation v. Hart [2004] HCA 26; 217 CLR 216; 206
ALR 207; 2004 ATC 4599; 55 ATR 712 at [43] and [44] per Gummow and
Hayne JJ, and at [87] and [88] per Callinan J.

62. Part IVA cannot apply unless a taxpayer has obtained, or would, but for
section 177F obtain, a tax benefit in connection with a scheme.
Subsection 177C(1) defines four kinds of tax benefit, relating broadly to:

0] an amount not being included in the assessable income of the
taxpayer of a year of income;

(i) a deduction being allowable to the taxpayer in relation to a year of income;
(iii) a capital loss being incurred by the taxpayer during a year of income;
(iv) a foreign tax credit being allowable to the taxpayer.

63. The reference in paragraph 177C(1)(a) to ‘an amount not being included in
the assessable income of the taxpayer’ is a reference to an amount not being
included that would be or might reasonably be expected to be included in the
taxpayer's assessable income under the counterfactual scenario(s): refer to
paragraphs 64, 69, 71 to 78, and 118. The fact that an amount was included
in the assessable income of the taxpayer under the scheme by virtue of a
different provision or circumstance does not affect the amount of a tax benefit,
nor the provision by virtue of which it is to be included. Paragraph 177C(1)(a)
focuses on what has been left out of assessable income by the scheme — not
on what has been included: refer to Taxation Ruling IT 2456.

Relevant case law

Australia & New Zealand Banking Group Ltd v. Federal Commissioner of
Taxation [20