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Practice Statement
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" Australian Taxation Office

This practice statement is withdrawn with effect from 20 November 2009
and has been replaced by PSLA 2009/9.

FOI status: may be released

This practice statement is issued under the authority of the Commissioner and must be read in
conjunction with Law Administration Practice Statement PS LA 1998/1. It must be followed by
Tax office staff unless doing so creates unintended consequences or is considered incorrect.
Where this occurs Tax office staff must follow their business line’s escalation process.

SUBJECT: Management of Decisions of Courts and Tribunals

PURPOSE: To advise procedures for managing all Court and Tribunal
decisions and risks arising from those decisions

STATEMENT

1. The Legal Services Branch (LSB) in the Office of the Chief Tax Counsel is
responsible for managing the litigation process and conducting litigation for the
Commissioner. One key aspect of managing litigation includes ensuring that
decisions' of Courts and Tribunals? are circulated to and considered by the
appropriate stakeholders within the timeframes set out below and that risks
arising from the decisions are analysed and strategically managed.

2. LSB officers are responsible for managing Court and Tribunal decisions in
accordance with this practice statement. Officers from other areas such as the
Tax Counsel Network, the relevant business line (BSL), the Priority Technical
Issues and Public Rulings Branch or Centres of Expertise will also have a role to
play in the management of decisions and risks arising from them.

3. The approach outlined in this practice statement will ensure a more corporate
approach to dealing with the risks to the Commissioner arising from Court and
Tribunal decisions.® It is essential that staff follow the procedures set out in this
practice statement to ensure that these risks are minimised.

! Decisions’ will include interlocutory decisions which have some strategic importance.
Includes the Administrative Appeals Tribunal, Small Taxation Claims Tribunal and Australian Industrial
Relations Commission.

® There will be instances where litigation will have consequences not only for the Commissioner, but for the
community and government as a whole.



4, The procedures set out in this practice statement require a high degree of
collaboration between all stakeholders.

LSB will:

i) provide advice to key Tax Office stakeholders about the progress of
litigation including advice that a decision is about to be handed down

i) provide within specified timeframes to key Tax Office stakeholders copies

of the decision, the Decision Summary, opinions of counsel and Tax
Counsel, and the Adverse Decision Report and the Decision Impact
Statement if necessary

iii) confer with key stakeholders at Strategic Internal Litigation Committees
(SILCs)”* which will be convened at critical stages of the progress of the
litigation, and

iv) ensure that a strategy to manage any risks arising from the decision is
agreed by the litigation team, and that responsibility for carrying out each
task in the strategy has been allocated and recorded.

The relevant BSL will:

i) manage the mitigation strategies for the litigation, including the media
strategies, particularly the adverse implications of the decision

i) escalate emerging priority technical issues (PTIs) to the Tax Counsel
Network (TCN) or the Centres of Expertise as soon as they become
aware of the issue, and

iii) if necessary, in collaboration with Law Sub-plan stakeholders, provide
timely advice of the progress and implications of strategically important
Iitigation5 to the ATO executive, the Treasurer, the Minister for Revenue
and the Assistant Treasurer and/or to Treasury.

If Tax Counsel Network (TCN) is involved, the relevant tax counsel will:

i) be involved in preparing recommendations to appeal (or not appeal)
adverse decisions of the Tribunal and Courts

i) provide input into the development of any media and mitigation strategy, and

iii) approve the Decision Impact Statement before it is published.

The relevant decision maker (paragraph 9 of this practice statement explains who
this is depending on the type of decision) will have sufficient information to enable
a defensible decision to be made about appealing a decision of the Court or
Tribunal.

* SILCs are convened by the LSB officer for all Court and Tribunal matters. Other attendees in the SILC will
vary depending on the BSL involved and the strategic importance of the case, but are likely to include
relevant officers from the BSL and Centres of Expertise, and the Tax Counsel Network. The first SILC is
held within two weeks of the commencement of litigation, and subsequent SILCs are mandated at each
critical stage of litigation.

® Refer to Attachment A for indicators of ‘strategic litigation’.
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5. Litigation managed and conducted for the Commissioner includes:
. taxation decisions contested under Part IVC of the Taxation
Administration Act 1953 (Part IVC litigation)
. declaratory proceedings and reviews of administrative decisions (ADJR
cases), and
. debt, Freedom of Information (FOI) and commercial and general litigation.
6. Where any part of the process for managing decisions differs for a particular kind
of litigation this is specified and set out separately.
EXPLANATION

Chronology of management of decisions

7. Procedures relevant to the following events are set out in this practice statement:
Step Relevant Procedure Primary Timeframe
paragraphs Responsibility

a. 13to 16 Advice to government | BSL (in As soon as it becomes apparent that
ministers and consultation litigation could have adverse
Treasury relating to with the Centre | consequences for the intended
the policy of Expertise operation of the law.
implications of and/or TCN
particular decisions. where involved)

b. 17to 18 Media strategy BSL and LSB As soon as it becomes apparent that
officer to agree | litigation may attract media interest.
who takes
responsibility

C. 20 Post-hearing SILC LSB officer Within 14 days of the hearing.

d. 21to 23 Noatification that a LSB officer Immediately after being notified that
decision is to be a decision will be handed down.
handed down

e. 24 t0 25 Pre-decision SILC LSB officer As soon as practicable after

notification that the decision is
imminent.

f. 26 to 30 Circulation of LSB officer Strategically important and adverse
decision decisions — on the day the decision

is received.
Other decisions — within 7 days of
the decision being handed down.

g. 31to 36 Decision SILC LSB officer Adverse decision — within one

business day of the decision being
handed down.

Substantive decision in favour of the
Commissioner — within 28 days of
the decision being handed down or
sooner if necessary.

Interlocutory decision of some
strategic importance in favour of the
Commissioner — the next business
day after the decision is handed
down.
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Step Relevant
paragraphs

Procedure

Primary
Responsibility

Timeframe

h. 37 to 39

Decision Summary

LSB officer

Strategically important decision —
within 2 business days of the
decision being handed down.
Interlocutory decision — within

2 business days of the decision
being handed down

Other decisions — within 7 days of
the decision being handed down.

i 40 to 46

Post-decision SILC

LSB officer

Adverse decision — within

5 business days of the decision
being handed down.

If taxpayer appeals — within

5 business days of receiving notice
that the taxpayer has appealed.
Favourable decision where the
taxpayer has not appealed — within
28 days of the decision being
handed down or sooner if
necessary.

B 47 to 60

Adverse Decision
Report

LSB officer

Interlocutory decision — within

2 business days of the decision
being handed down.

Other decisions — within 7 days of
the decision being handed down

k. 61 to 65

Finalisation of
Adverse Decision
Report and
circulation

LSB officer

As soon as a decision on whether or
not to appeal is made.

l. 66 to 68

Appeal SILC

LSB officer

Adverse or strategically important
decision — no later than 7 days
before appeal or cross-appeal
period expires.

m. 69 to 81

Decision Impact
Statement published
onto the external Tax
Office website

LSB officer

As soon as possible but no later
than 8 weeks of the decision being
handed down.
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Senior Tax Counsel (Strategic Litigation)

8. Strategic Litigation is collectively managed by three Senior Tax Counsel. The first
takes a corporate role in relation to all strategic litigation and is located in Legal
Services Branch. There is also a Senior Tax Counsel (Strategic Litigation)
Indirect Taxes and a Senior Tax Counsel (Strategic Litigation) Aggressive Tax
Planning. These latter positions are located in the Tax Counsel Network and
have specialised areas of interest. They are described in the practice statement

as:

. STC (Strategic Litigation)

. STC (Strategic Litigation) Indirect Taxes, and

. STC (Strategic Litigation) Aggressive Tax Planning

In this practice statement, a reference to the STC (Strategic Litigation) is a
specific reference to the first person in the above list. A reference to the relevant
STC (Strategic Litigation) is a reference to the appropriate STC in the list.

Decision makers

9. Generally speaking, final decisions on whether or not to appeal can be made by
officers at the levels set out below, unless the Commissioner, a Second
Commissioner or the Chief tax Counsel (CTC) indicates the desire to make the

final decision. The level at which the
the decision.

decision is made reflects the importance of

Decision

Final Decision Maker

1. All Court or Tribunal decisions where:
 Tax Counsel has been involved

» the case is linked to a priority
technical issue

» the decision is contrary to the ATO
view of the law, or

» there is disagreement between the
Senior Executive Services officers in
the relevant business line and LSB.

2. Declaratory relief in Federal or State

Courts (other than in debt, employment

law or FOI cases).

3. Actions under section 39B of the

Judiciary Act 1903 or section 75 of the

Constitution.

4. Intervention is contemplated in an
appeal where the Commissioner is not
otherwise a party to the litigation.®

Deputy Chief Tax Counsel (DCTC)

% 1n civil disputes, and where the case does not raise a constitutional issue, the Commissioner can intervene
either as a party to the proceedings who has been formally joined or as an amicus curiae. ‘Amicus curiae’
translated from the Latin means ‘friend of the court’ and is a person, or bystander, who intervenes in
proceedings to put submissions to a court not as a party but to assist the court on a point of fact or law.
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Decision

Final Decision Maker

1. Court and Tribunal decisions arising
from Part IVC litigation that turn on their
facts and have no precedential impact
on the law. (This includes release
applications, but does not include FOI
cases.)

2. Court and Tribunal decisions where Tax
Counsel has not been involved.

3. ADJR cases (other than cases involving
access issues, FOI, non-tax law issues
or employment matters).

STC (Strategic Litigation), Indirect Taxes; (for
indirect taxes including GST, excise and
superannuation), or

STC (Strategic Litigation), Aggressive Tax
Planning (for mass marketed schemes and
employment benefit arrangements), or

STC (Strategic Litigation) for all other cases.

If there is disagreement between the STC’s the
matter should be escalated to the relevant
DCTC.

Debt cases

Decisions to appeal: STC (Strategic Litigation)

Decisions not to appeal; relevant Assistant
Commissioner, Litigation

If there is disagreement between the STC
(Strategic Litigation) and the relevant Assistant
Commissioner, Litigation, the matter should be
escalated to a DCTC.

1. ADJR cases involving access issues,
FOI, and non-tax law issues including
employment matters

2. Non-tax law issues, including civil
disputes and employment law decisions.
3. All FOI decisions

ATO General Counsel

However, as some of these issues will
sometimes be relevant and cross over to other
streams, a co-ordinated approach should be
adopted where all the relevant stakeholders in
the decision making process are consulted.

Risk mitigation strategies

2. Through the course of litigation, and before and after the hearing, the litigation
team’ needs to consider the risk mitigation strategy in relation to the case. This will
include the development of an action plan that ensures that appropriate corporate
consideration is given to the case and the implementation of that plan. This plan will
vary from one case to another however, at a minimum, the team should decide who
will be responsible for advising the key people in the Tax Office and external parties
about the consequences of the decision once it is handed down. This action alone
enables risks to be better identified and in a more timely way. The risk mitigation
strategies should be discussed at the various SILCs held at each critical stage of

litigation.

7 ‘Litigation team’ will include the LSB officer and the BSL officer and may also include tax counsel, a
representative from the relevant Centre of Expertise, a solicitor (Australian Government Solicitor or an
external service provider on the Panel of service providers) and external counsel. Where there are
international taxation issues involved, a representative from International Strategy and Operations (ISO)

should also be part of the litigation team.
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3.

Two key elements of the risk mitigation strategy are the consideration of the
consequences of the litigation on the intended operation of the law, and any media
strategy that may need to be put in place. In terms of the potential policy
implications, the team should decide whether or not to advise Treasury at an early
stage of litigation, so that Treasury can monitor the case and prepare for the
potential consequences of a decision that is contrary to the underlying policy of the
legislation.

Where litigation might have a ‘whole of government’ impact, the litigation team
should decide whether the Office of Legal Services Co-ordination (OLSC) in the
Attorney-General's Department is notified and briefed on the case.

Advice to Government Ministers and Treasury relating to strategically important
decisions

5.

In relation to litigation, formal advice should be provided to Treasury in situations
where it is necessary to bring to their attention issues that are significant, will impact
on the reputation of the Tax Office or government, will have an impact on the
revenue, or may require a consideration of a change to the law. In this situation, the
BSL (assisted by the Tax Counsel on the litigation team) should contact Treasury at
the earliest opportunity. Any concern about the operation of the legislation would
ordinarily be a matter that should be risk assessed for potential escalation as a
separate PTI. This type of advice must be cleared by the appropriate National
Program Manager (NPM) or DCTC, who must then notify the First Assistant
Commissioner, Policy Management Division prior to the issue of the advice.

If issues arising from a decision or anticipated decision give rise to a need to
provide advice to Treasury or government, the relevant BSL has primary
responsibility to prepare the advice consistently with Tax Office corporate policies.
LSB and TCN will provide assistance in the preparation of this advice.

Similarly, LSB officers must be aware, and if necessary, assist the BSL to follow the
procedure outlined in Law Administration Practice Statement PS LA 1998/3
concerning communication to Government about strategically important litigation
matters. The practice statement primarily relates to the timeliness of communication
to Government.

On a monthly basis, the STC (Strategic Litigation) will provide Treasury with a
report of strategically important litigation and the decisions regarded as the most
significant to the Tax Office. Similar reports are provided at the same time to the
Commissioners, CTC, DCTCs and NPMs.

Media strategy

9. The LSB officer must inform relevant Senior Executive Service officers in LSB and

the BSL of any Court hearing or judgment likely to attract media attention, giving
these officers as much notice as possible. The Media Unit must then be informed
and briefed by the most appropriate senior officer involved. This will usually be an
Assistant Commissioner in Legal Services Branch.

10. Except for media comments provided by the Commissioner, a Second

Commissioner, CTC or DCTC, all other media responses relating to Court or
Tribunal decisions must be cleared by the relevant STC (Strategic Litigation).
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Collaborative approach to decision management

11. The LSB officers managing the litigation should convene a Strategic Internal
Litigation Committee (SILC) at every critical stage of Part IVC and strategically
important litigation. The SILCs discussed below focus on the possible
consequences of a Court or Tribunal decision.

Post-hearing SILC

12. A post-hearing SILC should be convened as soon as possible, but must be held
within 14 days of the hearing. The purpose of having a post-hearing SILC is that
immediately following the hearing, the litigation team should be in the best position
to reflect on the conduct of the case and be in a position to anticipate the likely
outcomes of the case. Thus, it is an opportune time for the litigation team to
consider or reconsider a decision mitigation strategy.

Notification that a strategically important decision is to be handed down
13. Indicators for cases which are strategically important are listed in Attachment A.

14. When the LSB officer receives notification from a Court or Tribunal that a decision
will be handed down in respect of a strategically important case they should provide
immediate advice of this to the persons listed in Attachment B.

15. Where appropriate, because of the importance of the decision, the relevant STC
(Strategic Litigation), or the General Counsel will ensure that early advice of the
pending decision will be provided as necessary to any or all of the relevant DCTC,
the Commissioner, Second Commissioners, the Chief Tax Counsel and the
Government.

Pre-decision SILC

16. Where there is sufficient notice that a decision is imminent, a Pre-decision SILC
should be held prior to the decision being handed down. A meeting at this time will
allow the litigation team to review and put into place a strategy to address and
mitigate any potential risks arising from the decision; or to review an existing
mitigation strategy (which may have been considered and drafted following the
Post-hearing SILC in anticipation of a potentially adverse or partially adverse
decision).

17. The litigation team should agree at this time (or at the Decision SILC if there was
not sufficient time to organise a Pre-decision SILC) who is responsible for delivering
aspects of the strategy. Where the case is of strategic importance, the STC
(Strategic Litigation) and if relevant to the particular case, the STC (Strategic
Litigation) Aggressive Tax Planning or STC (Strategic Litigation) Indirect Taxes
should be involved in the development of this strategy.
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Circulation of decisions

18. Where a decision is of strategic importance the LSB officer must provide a copy of
the decision to appropriate stakeholders on the day the decision is received.
Similarly, adverse or partly adverse decisions must also be distributed to relevant
stakeholders on the day the decision is received. Stakeholders for this purpose
must include the persons listed in Attachment B.

19. The BSL officer will also need to consider the circulation of the decision and how
widely the decision should be distributed within their BSL, such as the BSL'’s risk
and intelligence team.

20. The litigation team will also need to consider if there are any cross BSL
implications, and accordingly circulate the decision to all potential stakeholders. For
example, in Part IVC matters, it may be necessary to notify the Debt business line
to commence recovery action or pay claims that may have been held pending the
litigation outcome.

21. For all other decisions, the LSB officer must provide a copy of the decision to the
relevant stakeholders listed in Attachment B no later than 7 days after the decision
is received.

22. In all cases, the LSB officer must also copy the message to the strategic litigation
mailbox at strategiclitigationunit@ato.gov.au.

Decision SILC
23. A Decision SILC must be convened:
. within one business day of any adverse or partially adverse decision, or
. within one business day of a decision of strategic importance, or

. within 28 days of a decision favourable to the Commissioner, where the
decision is in line with the Tax Office view and there are no policy
implications arising from the decision. Where there are implications for the
Commissioner, the Decision SILC should be held earlier than the 28 days.

24. Ordinarily the Decision SILC is convened to discuss the decision generally, and to
commence work on the issues that need to be addressed in the Decision Summary
and the Adverse Decision Report. It also provides an opportunity to discuss the need
to obtain opinions from counsel and other stakeholders.

25. Where a decision, including an interlocutory decision, has unexpected and
significant consequences, it must be brought to the immediate attention of the Part
IVC Stream leader or the relevant STC (Strategic Litigation).

26. The SILC members will carefully consider the implications of the decision, and ensure
that the perceived policy implications (if any) are explained in the Decision Summary or
Adverse Decision Report. If a technical issue in the decision relates to an existing PTI,
the issue and risk owners will be responsible for managing the effect the decision has
on resolving the underlying issue. This may, for example, involve reviewing any existing
precedential ATO view or liaising with Treasury on the implications for the legislation.
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27. A detailed consideration of the decision to determine whether any risks flow from it
must always occur. This is of particular importance where the decision is adverse.
However, risks may also arise in a decision in favour of the Commissioner, for
example if it is based on reasons which were not relied on by the Commissioner
and which are not consistent with the Commissioner’s rulings. Detailed
consideration of these risks and allocation of responsibility for each risk or task
arising must be made at the Post-decision SILC.

28. The SILC members should also consider what actions if any, are necessary to protect
the Commissioner’s position in the event that the taxpayer lodges an appeal, for
example whether or not a cross appeal should be filed. As soon as the LSB officer is
notified that a taxpayer has appealed the decision, they must notify the relevant STC
(Strategic Litigation) and the Assistant Commissioners Litigation. They should also
copy or send an email to the strategic litigation mailbox at
strategiclitigationunit@ato.gov.au to this effect.

Decision Summaries

29. The purpose of a Decision Summary is to summarise the facts, issues and
outcomes of the decision. It should highlight issues and observations of strategic
importance made by the judge or tribunal member in the course of reaching the
decision. The LSB officer must write the Decision Summary in a style which allows
the reader to easily grasp the importance of the case and the primary issues. It
should not be necessary for the Decision Summary to be more than two or three
pages except in the most complex of cases. They must also take care to identify
any policy implications of the decision. However, where a decision is adverse, the
policy implications can be canvassed in the Adverse Decision Report.

30. Where a decision is of strategic importance the LSB officer must prepare and email
to their LSB Stream Leader® the Decision Summary within two business days of the
decision being handed down. In interlocutory matters where the relevant appeal
period is seven days or less, the LSB officer must also send the Decision Summary
within two business days. For all other decisions, the Decision Summary should be
sent within seven days.

31. LSB Stream Leaders® are responsible for emailing a copy of the Decision Summary
as soon as it becomes available to the relevant stakeholders set out in Attachment
B and to Information Management Systems, ATOlaw at NAT.ATOBSS@ato.gov.au.

® For Part IVC matters, this will be the responsibility of the Business Managers.
® For Part IVC matters, this will be the responsibility of the Business Managers.
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Post-decision SILC

32.

33.

34.

35.

A Post-decision SILC must be convened:

. within five business days of an adverse or partially adverse decision being
handed down

. within five business days of receiving notice that a taxpayer has lodged an
appeal, or

. within 28 days of a decision in favour of the Commissioner being handed

down, where the taxpayer does not lodge an appeal against the decision
and there are no policy implications arising from the decision. Where there
are implications for the Commissioner, the Post-decision SILC should be
held earlier than the 28 days.

Detailed consideration of opinions obtained from counsel and other stakeholders
will be necessary for the SILC. In every case consideration must be given to
whether, as a result of the decision:

. there are any flow on effects in relation to the taxpayer

. any wider risks arise for the Tax Office — where a risk arises a strategy
must be developed to manage the risk

. any legislative deficiencies are identified

. any new public rulings should issue, and

. any existing document setting out the Commissioner’s view of the law for

the community should be reviewed, amended or withdrawn. This may
include public rulings, taxation determinations, or major publications, such
as Tax Pack. Where a precedential ATO view, such as an ATO
Interpretative Decision, a publication or a Taxation Ruling, is to be
reviewed, the relevant Centre of Expertise must be contacted and made
aware of the issues.

The Post-decision SILC must identify each necessary action arising from the
decision and allocate responsibility for it. The Adverse Decision Report will then set
out each of the identified risks and the person responsible for managing that risk.
The person responsible for managing the risk will maintain that responsibility after
the litigation is finalised, unless and until any formal escalation process alters the
responsibility. The SILC will also finalise any recommendations to be made in the
Adverse Decision Report.

Any technical issues arising from the decision which do not align with an existing
precedential ATO view, and for which there is no existing PTI, must be referred to
the BSL for risk assessment using the matrix referred to in Corporate Management
Practice Statement PS CM 2003/2 Risk and Issues Management. (For example
where a decision calls into question a position taken in a Public Ruling issued
before the PTI process commenced.) Where a new PTl is identified, the manner of
dealing with the litigation and associated risks must be dealt with in accordance
with Law Administration Practice Statements PS LA 2003/10 The management of
‘Priority Technical Issues’ and PS LA 2005/22 Litigation and priority technical
issues. Any implications for existing PTls must continue to be managed by the Risk
and Issue owners, in accordance with the law administration practice statements
mentioned.

Page 11 of 23 LAW ADMINISTRATION PRACTICE STATEMENT PS LA 2007/2



36.

37.

38.

If the taxpayer has appealed or may appeal, consideration must be given to
whether there is a need to cross-appeal, and whether there is any need to file a
notice of contention in relation to findings of facts or conclusions of law adverse to
the Commissioner.

The Post-decision SILC must review the conduct of the litigation and the actions of
the litigation team, including external parties such as the Australian Government
Solicitor, Panel firms and counsel. The LSB officer must provide feedback to the
relevant officers where any concerns have arisen in relation to the litigation.
Similarly, other members of the litigation team should provide feedback on the LSB
officer's performance and effectiveness during the course of the litigation. Where
the concern relates to the actions of an external party these must be referred to the
relevant Assistant Commissioner, Litigation. This should also be an opportunity for
the litigation team to provide positive feedback and learnings, such as
recommendations to relevant STC (Strategic Litigation) and the relevant Assistant
Commissioner, Litigation on engaging the same counsel for similar types of
matters.

The Post-decision SILC should also consider any non-technical issues arising from
the conduct of the case. The LSB officer must feed back to the BSL (through their
litigation co-ordinators or steering committees) any non-technical issues which are
relevant to their operations that might improve the quality and efficiency of the Tax
Office’s litigation process. Similarly, the BSL or other members of the litigation team
should feed back to LSB any non-technical issues that might improve the quality of
LSB’s role in the litigation process.

Adverse Decision Reports

39.

40.

41.

Where a decision is wholly or partly adverse, the LSB officer is to prepare and send
an Adverse Decision Report to the relevant LSB stream leader™ within 7 days of
the decision being handed down. In interlocutory matters where the relevant appeal
period is seven days or less, the LSB officer must send the Adverse Decision
Report within two business days.

The purpose of the Adverse Decision Report is to provide a corporate record of the
consideration of the decision about whether an appeal should be made to a
decision of a Court or Tribunal. The final report must be a robust technical analysis
and commentary of the perceived correctness of the decision, from the standpoint
of the various stakeholders. The Adverse Decision Report assists the relevant STC
(Strategic Litigation) in making a final recommendation about whether the decision
should be appealed.

In order for the implications of the decision to be properly considered the Adverse
Decision Report must set out:

. an analysis and commentary on the correctness of the decision. The
report should provide sufficient detail of the facts and issues involved to
assist the reader to understand the analysis, but should never be simply a
further summary of facts, issues and outcomes of the case (that is the role
of the Decision Summary)

1% Eor Part IVC matters, the responsibilities of the LSB stream leader relating to Adverse Decision Reports
will fall on the Business Managers.
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. an analysis of any basis on which an appeal is justified:

- for an adverse decision of the Tribunal, whether a question of law
involved in the decision is sufficiently significant to justify an appeal
to the Federal Court

- for an adverse decision of the Federal Court or a state Supreme
Court, the errors that would justify an appeal to the Full Court

- for an adverse decision of the Full Federal Court or state Court of
Appeal, whether there is a question of sufficient public importance
that would give the Commissioner reasonable prospects of
securing the grant of Special Leave by the High Court, or

- if it is considered that an appeal is justified, identification of the
guestion of law and/or grounds or appeal that should be relied on.

. whether any action needs to be taken to draw the case to the attention of
Treasury, to vary Tax Office compliance approaches or to remedy any
deficiencies in the conduct of litigation

. whether the decision is inconsistent with a published Tax Office view of
the law
. where appropriate, commentary on the conduct of the litigation that led to

the adverse decision, such as any difficulties with evidence, witnesses, or
any interlocutory decisions of the Court that may have adversely
influenced the outcome, and

. the views and perspectives of the various stakeholders, including where
appropriate the business line, Tax Counsel, external solicitor and counsel.
These may be provided under separate headings or may be incorporated
in the body of the report, where there is consensus. Although a consensus
view and recommendation is ideal, each stakeholder must be prepared to
provide their own, objective and professionally expressed views in the
Adverse Decision Report about the decision.

42. Adverse Decision Reports on cases that turn only on the facts should usually be
brief. They must be set out in sufficient detail to satisfy the decision maker that all
the implications of the decision have been considered. Care must be taken where
cases which in themselves appear to be decided on a purely factual basis may,
when considered with other similar cases, represent 