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STATEMENT

1. Division 290 of Schedule 1 to the Taxation Administration Act 1953 (the
promoter penalty laws) applies to conduct engaged in, on or after 6 April 2006.
The objects of the promoter penalty laws are to deter:

o the promotion of tax avoidance schemes and tax evasion schemes (the
first limb), and

o the implementation of schemes that have been promoted on the basis
of conformity with a product ruling in a way that is materially different
from that described in the product ruling (the second limb).

2. This practice statement provides guidance to staff on the application of the
promoter penalty laws to entities that may have engaged in conduct relating to
the first limb of the promoter penalty laws. It sets out:

o an explanation of the laws, including the key defined terms, and

o the principles to be followed in applying these laws, including
consideration of the exceptions and some examples.

3. For guidance on the second limb of the promoter penalty laws, please see
Law Administration Practice Statement PS LA 2008/8 Administration of
Division 290 of Schedule 1 to the Taxation Administration Act 1953:
Promotion and implementation of schemes (the promoter penalty laws) —
application to schemes in relation to product rulings.

4, This practice statement has three attachments:

) Attachment 1 is a flowchart for the process outlined in Section 3:
What is a tax exploitation scheme?

o Attachment 2 is a flowchart for the process outlined in Section 4:
Identifying entities that have engaged in prohibited conduct for the
purposes of the promoter penalty laws.

o Attachment 3 is a flowchart for the process outlined in Section 5:
Exceptions.

Interpretation

5. All legislative references in this practice statement are to Schedule 1 to the
Taxation Administration Act 1953, unless otherwise stated.

6. For the purposes of this practice statement:

o 'ATPBSL’ means the Tax Office’s Aggressive Tax Planning business
service line

o ‘Commissioner’ includes relevant SES officers delegated with
responsibilities in respect of the promoter penalty laws

o ‘prohibited conduct’ means conduct covered by the first limb of the
promoter penalty laws

o ‘promoter’ means an entity engaged in prohibited conduct under the
promoter penalty laws®

! This term may be otherwise used in wider commercial contexts and mere promotion by itself does not
create liability under the promoter penalty laws.
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) ‘promoter penalty application’ means an application by the
Commissioner to the Federal Court for:

- orders relating to the breach of a voluntary undertaking
- an injunction (including an interim injunction), or

- an order that the entity pay a civil penalty,?

o ‘LSB’ means Legal Services Branch

o ‘SES’ means a member of the Senior Executive Service in the Tax
Office, and

o ‘TCN’ means a member of the Tax Counsel Network

o ;TES‘ means tax exploitation scheme® under the promoter penalty
aws.

SECTION 1. PROMOTION AND IMPLEMENTATION OF TES — OVERVIEW

7. The purpose of the first limb of the promoter penalty laws is to deter the
promotion of tax avoidance and evasion schemes.

8. The first limb applies to an entity that engages in conduct that results in it, or
another entity, being a promoter of a TES* (the prohibited conduct).

9. The laws provide the Commissioner with several flexible options to achieve
this deterrence, being:

) accepting voluntary undertakings from entities to further the objects of
the Division

) applying to the Federal Court for orders to remedy a breach of a
voluntary undertaking

o applying to the Federal Court for injunctions where an entity has
engaged, is engaging or is proposing to engage, in the prohibited
conduct, and

o applying to the Federal Court for the imposition of a civil penalty upon
an entity that has engaged in the prohibited conduct.

10. In Federal Court proceedings, the Tax Office has to prove on the balance of
probabilities that a contravention of the promoter penalty laws has occurred, is
occurring or may occur in the future.

Exclusions from the promoter penalty laws®

11. An entity that merely provides independent and objective tax advice, including
advice regarding tax planning, will not be a promoter for the purposes of the
promoter penalty laws.

12. Conversely, an entity will be a promoter if they have a substantial role in
marketing or otherwise encouraging the growth of, or interest in, a TES. The
promoter penalty laws will not apply to entities or employees that are
peripherally involved in conduct prohibited by the promoter penalty laws.

% This term excludes the acceptance of a voluntary undertaking by the Commissioner, as this does not
require an application to the Federal Court.

® See section 290-65(1)

* Subsection 290-50(1) states that: [A]n entity must not engage in conduct that results in that or another
entity being a *promoter of a *tax exploitation scheme.

® See paragraphs 139 to 170 of this practice statement.
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13. In order to achieve their deterrent effect, the promoter penalty laws are designed
to prevent individuals from using a business entity to avoid personal liability. As a
result, individuals who are the ‘controlling mind’ (rather than an agent or
employee) behind another entity’s prohibited conduct will usually be the more
appropriate subject for application of these laws than the controlled entity.
Promoter penalty applications will therefore not generally be made in respect of
employees or agents who are not the controlling mind of another entity.

Exceptions to the promoter penalty laws®
14. An entity is not liable for a civil penalty if:
) The conduct in respect of which the proceedings are instituted is due to:
@ a reasonable mistake of fact, or

(i) the act or default of another, or due to an accident or some other
cause beyond the entity’s control, if that entity took reasonable
precautions and exercised due diligence to avoid the conduct.

) The scheme in question treats the taxation law as applying in a way
that agrees with:

() advice given to the entity or the entity’s agent by or on behalf of
the Commissioner, or

(i) a statement in a publication approved in writing by the
Commissioner.

o More than four years have elapsed since the entity last engaged in the
prohibited conduct.’

15. The Commissioner cannot seek penalties in regard to an employee if a civil
penalty has already been imposed on the employer entity under the promoter
penalty laws.

16. Although not expressed as an exception, a scheme will not fall within the
definition of a TES if it is reasonably arguable that the scheme benefit
obtained from the scheme is available at law.®

SECTION 2: ADMINISTRATION OF THE PROMOTER PENALTY LAWS
Referrals of potential cases to ATPBSL

17. Staff who become aware of information that may relate to the potential
promotion of a suspected TES must refer this information to the Promoter
Intelligence Branch of ATPBSL. There is an ATPBSL Referral Template for
this purpose. Guidance for staff on the hallmarks of promotion, the hallmarks
of a TES and the ATPBSL Referral Template are available on the Australian
Taxation Office (Tax Office) intranet. Staff requiring advice or information
about the promoter penalty laws, including whether a referral should be made
should also contact ATPBSL via the contact points on the Tax Office intranet.

18. Information referred to the ATPBSL about potential promotional activity of a
TES will be assessed by Promoter Intelligence according to the objects of the
promoter penalty laws. On the basis of a risk assessment, Promoter
Intelligence will then refer suitable cases to ATPBSL Promoter Compliance
Branch.

® See paragraphs 257 to 267 of this practice statement.
! Except where tax evasion is present.
® See section 290-65(1)(b).
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19. Promoter Compliance Branch staff will then undertake active compliance
functions regarding the promoter penalty laws, including promoter risk reviews
and civil investigations.

20. Throughout their activity, Promoter Compliance must consider whether
sanctions under the promoter penalty laws may be appropriate in the
circumstances. In this context, Promoter Compliance will seek relevant
technical support, including support from the Legal Services Branch (LSB),
Centres of Expertise (CoE) and Tax Counsel Network (TCN).

21. As the application of the promoter penalty laws is a serious matter that may
damage an entity’s reputation, staff outside ATPBSL must not refer to the
potential application of the promoter penalty laws in their dealings and
communications with any entity (either potential promoters of, or suspected
participants in, a possible TES). Instead, they should escalate the matter to
ATPBSL via the ATPBSL Referral Template. Specialist ATPBSL staff will then
deal with the entities concerned regarding promoter penalty law issues, as
considered appropriate.

22. Staff must refer any advice requests (for example, private ruling, class ruling or
product ruling applications) which involve questions that may relate to the
application of the promoter penalty laws (such as whether an entity is a
promoter, whether an arrangement is a TES or whether it is reasonably
arguable that the scheme benefit obtained from a scheme is available at law for
the purposes of the TES definition, etcetera) to ATPBSL prior to providing the
advice. ATPBSL will then provide guidance and support to the other area of the
Tax Office regarding the potential application of the promoter penalty laws to
the particular arrangement, whether it is appropriate to provide such advice and,
if so, the wording of the relevant parts of the advice to be provided.

23. Staff should note that the application of the promoter penalty laws is not
dependent upon other compliance action being undertaken in relation to
participants or other entities involved in a TES.

Selecting the appropriate remedy under the promoter penalty laws

24. As discussed in paragraph 9 of this practice statement, the promoter penalty laws
provide the Commissioner with a flexible range of remedies to deter promotion of
TESs. As with all Tax Office compliance responses, the facts and circumstances
of the conduct will determine the most appropriate response.

25. The Taxpayers’ Charter, the Compliance Model and associated publications®
which provide guiding principles for staff in the administration of the tax laws
will also guide the potential application of the promoter penalty laws in the
selection of the appropriate remedy.

26. The following factors are examples of matters that may be relevant in
determining the most appropriate action or actions to deter promotion of TES:

. the facts and circumstances of the conduct, such as the entity’s
motivations for engaging or not engaging in the conduct, the availability
of alternative income sources, and other factors that may impact on its
behaviour, such as the entity’s health

o the seriousness of the prohibited conduct including:
- the revenue potentially at risk

- the level and extent of consideration received or payable

o Examples include the Access and Information Gathering Manual and the 2006 Large Business and Tax
Compliance booklet.
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27.

28.

29.

- the potential level and extent of participation (both generally and
within industries or sectors of the economy)

- the consequences for participants such as the loss or damage
suffered

- the degree to which the scheme benefit is arguably available at
law, and

- the duration of the prohibited conduct,

o the deliberateness of the prohibited conduct, including whether the
entity was wilfully blind to the result of its conduct and whether the
results of its conduct were reasonably foreseeable

o the steps the entity took, if any, to restrict the effect of its conduct, such
as internal governance procedures or controls and caveats or
limitations in marketing documents

) the entity’s compliance history and any relevant or related past
promational conduct

o the level of the entity’s cooperation with the Tax Office’s enquiries
about their own conduct and the conduct of others

o the entity’s willingness to address the potential prohibited conduct in
the current case, including recompensing participants as well as
altering its own future behaviour

o the merits and deterrent effect of each remedy including the effect of
litigation on the entity and other relevant entities that may be affected

) balancing deterrence of prohibited conduct with the legal,
administrative and commercial risks resulting from the action, and

o the current availability of other sanctions that are more appropriate for
the entity’s behaviour and circumstances.

The Commissioner has a choice of the appropriate remedy and there may be
circumstances where it will be appropriate to seek more than one remedy to
effectively address the conduct. In this context, civil penalties are focused upon
providing a sanction against past prohibited conduct and voluntary undertakings
and injunctions are focused upon deterring future prohibited conduct.

As a consequence of these differing purposes, where a remedy is required in
respect of deterring future prohibited conduct, Promoter Compliance should
consider seeking a voluntary undertaking in most cases where this is appropriate
(see paragraphs 30 to 35 of this practice statement). Cases where an injunction
is more likely to achieve future deterrence will include situations where the
promoter is unwilling to make such an undertaking or an undertaking is unlikely to
be complied with because of the entity’s tax compliance history or record of
promotion of other TES (see paragraphs 36 to 40 of this practice statement).

Similarly, in circumstances where there has been past prohibited conduct, a civil
penalty may not be appropriate in all cases (see paragraphs 41 to 45 of this
practice statement). This may include where the promoter entity has otherwise
made restitution for the consequences of their promotion of the TES (for
example, by payment of relevant participant penalties). The level of cooperation
shown by the entity may also be relevant, such as where a voluntary
undertaking has been entered into and the promoter has then complied fully
with it (for example, immediate removal of advertising content, changes to
website materials, cessation of seminar presentations, etcetera).

Page 8 of 49 LAW ADMINISTRATION PRACTICE STATEMENT PS LA 2008/7



Voluntary undertakings

30.

31.

32.

33.

34.

35.

The Commissioner may accept a voluntary undertaking from an entity in order
to deter future promotion of TES. This will be appropriate in cases where there
is a high likelihood of the entity voluntarily complying with the undertaking and
where other factors do not argue more strongly in favour of seeking an
injunction. The content of voluntary undertakings will be kept confidential.

In many circumstances, a voluntary undertaking will be a more flexible, timely,
and cost-effective outcome than an injunction or civil penalty application. This
also provides entities with the option of voluntarily modifying their conduct and
therefore potentially avoiding the reputational damage that may arise from
proceedings in the Federal Court.

After a voluntary undertaking has been accepted, it may only be varied or
withdrawn with the consent of the Commissioner.

If an entity breaches its voluntary undertaking after it has been accepted by
the Commissioner, the Commissioner may make an application to the Federal
Court. The Court may issue an order instructing the entity to comply with its
undertaking, or make any other order it considers appropriate.

The Commissioner cannot require an entity to furnish an undertaking, and the
Commissioner is not required to accept an undertaking from an entity.
However, in appropriate circumstances staff may suggest that the entity
consider offering the Commissioner a voluntary undertaking.

Factors that might weigh in favour of an undertaking as the appropriate
remedy include that:

o the entity is willing to provide full disclosure about its own activities and
the activities of others involved in the scheme

o the entity is willing to rectify its conduct including by recompensing
participants

o the entity has alternative sources of income to engaging in the
prohibited conduct

o the entity was lower in the chain of command/decision making structure
than other entities involved in the scheme

o the risk to revenue is low

o the argument in relation to the availability of the scheme benefit is not

clear cut, and/or

) the conduct was apparently inadvertent.

Statutory injunctions

36.

37.

Injunctions allow the Commissioner to take immediate action where there is
evidence of contemplated or current and ongoing prohibited conduct, thereby
potentially limiting the period in which there is a risk of prohibited conduct. This
would be more appropriate than a voluntary undertaking if the entity is
unwilling to voluntarily modify its behaviour.

The Commissioner may apply to the Federal Court for injunctive relief, in the
form of a restraining injunction (an order to refrain from doing something) or a
performance injunction (an order to do something).
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38.

39.

40.

The Federal Court may:

) grant an injunction against an entity on such terms as it considers
appropriate, and may discharge or vary an injunction granted, at any
time, and/or

) grant an interim restraining injunction against an entity to restrict its

conduct prior to the full consideration of the Commissioner’s application
for an injunction.

The Federal Court may require the Commissioner to give an undertaking as to
damages for future compensation as a condition of granting an interim
injunction. When making an interim injunction application, staff must take into
account the financial risk of the Commissioner’s application for a final
injunction not being granted.

Factors that might weigh in favour of an injunction application as the
appropriate strategy include where:

o there is potential for further participation to be obtained as a result of
future prohibited conduct

o there is a significant ongoing level of risk to revenue

o the entity has an adequate degree of control over whether the

prohibited conduct occurs

o the entity is not willing to assist the Commissioner in resolving the
issue or to modify its conduct without compulsion and/or it has
breached or circumvented undertakings, and/or

o there is a need for urgency in addressing prohibited conduct (such as a
forthcoming promotional seminar), as this may also be a significant
factor in determining whether it is appropriate to seek an interim
injunction.

Civil penalty applications

41.

42.

43.

44.

If the Federal Court is satisfied on the balance of probabilities that an entity
has engaged in conduct that results in that or another entity being a promoter
of a TES, and that no exception or exclusion applies, it can order the entity to
pay a civil penalty to the Commissioner.

The ability for the Commissioner to seek a civil penalty is a strong deterrent
measure and also ensures there is not an imbalance in the consequences of
involvement in a TES between promoters and their clients.

The maximum penalty that may be imposed by the Court is the greater of:

o 5,000 penalty units (currently equal to $850,000) for an individual, or
25,000 penalty units (currently equal to $4.25 million) for a body
corporate, and

o twice the consideration received or receivable, directly or indirectly, by
the entity or its associates in respect of the scheme.

It may be appropriate to recommend a civil penalty application where the
course of conduct has concluded and involved the promotion of a TES, or
where the conduct forms part of a pattern of similar conduct over time which is
unlikely to be deterred through other means. The prevalence of such conduct
can undermine the integrity of the tax system and will greatly affect the wider
community.
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45.

Factors that might weigh in favour of a civil penalty application as the
appropriate remedy include where the entity:

o is knowingly engaging in conduct that is likely to be prohibited and
evidence indicates that the entity is unwilling to modify its behaviour

) has as its main income source the promotion of TES

o has a history of prohibited conduct as a major source of income

o has a large degree of control or influence over whether the prohibited
conduct occurs

o uses tactics to frustrate the progression of the Tax Office’s
investigation

o has engaged in prohibited conduct on a significant scale in terms of the
number of entities or amounts involved, and/or

o has promoted a TES for which participants have or will receive
penalties.

Making a recommendation regarding promoter penalty action

46.

47.

If active compliance work indicates that prohibited conduct has occurred,
Promoter Compliance staff should make a written recommendation about
promoter penalty action to an appropriately authorised decision-maker (see
paragraph 48 of this practice statement) for the promoter penalty laws. This
recommendation should summarise the available evidence and outline the
relevant factors in favour for and against the recommendations made.

Promoter Compliance staff will also monitor compliance with voluntary
undertakings and injunctions, as well as liaising with Debt business line staff
regarding the collection of civil penalties imposed against an entity.

The role of the Promoter Penalty Decision Maker

48.

49.

50.

While all SES officers in ATPBSL and several SES in Law & Practice have
been delegated powers from the Commissioner to make decisions under
Division 290, in normal circumstances it will be the Assistant Commissioner of
Promoter Compliance in ATPBSL who will be the decision maker regarding
promoter penalty applications and the acceptance of voluntary undertakings.*

The promoter penalty decision maker is required to consider the
recommendations and decide whether there is sufficient evidence to provide
reasonable grounds to support:

. making a promoter penalty application™, or
) accepting a voluntary undertaking offered.

Due to the serious consequences of such an application, the decision maker
must seek advice from the Promoter Penalty Review Panel (the Panel) before
deciding whether or not to commence proceedings, except in exceptional
circumstances.

1% staff should familiarise themselves with the most recent delegation of the promoter penalty law powers
by checking the electronic taxation authorisation guidelines prior to making any decisions under the
promoter penalty laws.

™ See definition in paragraph 6 of this practice statement
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51. Where the decision maker and the Chair of the Panel (Deputy Commissioner
of ATPBSL) consider that exceptional circumstances exist (for example
extreme urgency such as those seeking interim or ex parte injunctions), a
decision may be made without obtaining advice from the Panel.

The role of the Promoter Penalty Review Panel

52. The primary purpose of the Panel is to assist the Tax Office in its
administration of the promoter penalty laws by:

o considering submissions made to the promoter penalty decision maker,
and
) providing independent advice on whether proposed promoter penalty

applications are appropriate in a particular circumstance.

53. The Panel is made up of senior tax officers and other professional persons
chosen for their ability to provide expert and informed advice.

54. The Promoter Compliance case officer responsible for the case would
ordinarily be present at the Panel meeting when the case is discussed.

55. As set out above, the role of the Panel is purely to provide advice to support
the decision maker. The Panel will not investigate or find facts, but rather will
provide its advice on the strengths and weaknesses of the case, the
appropriateness of remedies (including other options available), the sufficiency
of evidence put forward in the submission and may suggest additional
evidence be collected.

56. The promoter penalty decision maker is not obliged to follow the Panel’s
advice. However, a decision that is contrary to the advice of the Panel will only
be made after discussion with the Chair of the Panel, the Deputy
Commissioner ATPBSL.

57. The issue of whether an entity’s conduct has contravened the promoter
penalty laws and whether an order should be made is a matter for
determination by the Federal Court.

58. The operations of the Panel will be supported by a charter and standardised
referral templates to ensure quality.

Litigation principles and the role of LSB and TCN

59. LSB is responsible for the management of all Tax Office litigation on behalf of
the Commissioner as laid out in the Tax Office’s litigation management
policies.? Where the promoter penalty decision maker decides that a
promoter penalty application should be made, the matter must be discussed
with LSB and TCN in accordance with Law Administration Practice Statement
PS LA 2005/22: Litigation and priority technical issues.

60. When undertaking litigation, the Tax Office will act in accordance with its
obligations under the model litigant policy*® to act honestly and fairly in the
conduct of litigation.

2 Which include PS LA 2007/12 (Conduct of Tax Office Litigation in Courts and Tribunals),

PS LA 2007/15 (Briefing counsel), PS LA 2007/16 (Risk management in litigation) and PS LA 2007/18
(Tax technical litigation in Federal Court matters).

'3 The model litigant policy is one of the Legal Service Directions which have been issued by the
Attorney-General pursuant to section 55ZF of the Judiciary Act 1903, having regard to the Attorney-
General's responsibility, as First Law Officer, for legal services to the Commonwealth and its agencies,
including for Commonwealth litigation and for legal advice to Cabinet.
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61. LSB will also provide advice on the admissibility and the extent of the factual
evidence required to support Tax Office litigation.

Collection of promoter penalties

62. Under subsection 290-50(6), civil penalties under the promoter penalty laws
are a civil debt payable to the Commonwealth. The Commissioner may, on
behalf of the Commonwealth, enforce the order of the Court as if it were an
order made in civil proceedings against the entity to recover the debt as a
judgment debt.

63.  The penalty is not a tax-related liability.** If it is not paid within the time
ordered by the Court, the Commissioner may initiate proceedings for its
recovery and apply for orders, including judgment interest. The Commissioner
will seek to enforce such orders by all appropriate means available.*®

Schemes involving suspected criminal behaviour and the role of Serious
Non-Compliance

64. All cases involving the potential application of the promoter penalty laws
should be referred to ATPBSL, including where the same case may also
involve criminal behaviour.

65. Where suspected criminal behaviour may also be involved, the case should
also be referred to Serious Non-Compliance (SNC) in accordance with the
SNC referral guidelines, with an explanatory note that the matter has been
referred to ATPBSL. ATPBSL and SNC will liaise regarding the approach to be
taken in such matters.

66. Subdivision 298-B contains provisions governing the interaction between civil
and criminal proceedings for conduct that may be the subject of a promoter
penalty application, including applications for civil penalties.

67. The effect of this Subdivision is that if criminal proceedings are commenced in
relation to substantially the same conduct as that for which a civil penalty order
might be sought, the civil penalty proceedings are stayed. If a criminal
conviction for that conduct is obtained, the civil penalty proceedings are then
dismissed.

68. Subdivision 298-B does not apply to applications for injunctions or orders
relating to a breach of voluntary undertakings.

69. However, the promoter penalty decision maker should still consider the
appropriateness of making such applications if criminal proceedings are also
underway against the promoter.

4 Subsection 255-1(2).
!5 See ATO Receivables Policy.
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SECTION 3: WHAT IS A TES?

70.

71.

The practice statement on the application of the general anti-avoidance rules
provide important context to staff in identifying potential TES.*® However, not
every case that involves the application of the general anti-avoidance rules will
be a TES or involve conduct that warrants the application of the promoter
penalty laws. For example, the arrangement may not have been marketed or
encouraged, or it may be reasonably arguable at the time of the conduct in
guestion that the anti-avoidance provision would not apply.

In considering whether a scheme is a TES (defined in section 290-65) staff
must review the scheme with respect to:

) the time of the conduct in question
o whether or not the scheme has been implemented
o whether it would be reasonable to conclude that the sole or dominant

purpose of an entity entering into or carrying out the scheme was or
would be able to obtain a scheme benefit for themselves or another
entity, and

o whether or not it is reasonably arguable that the scheme benefit sought
is available at law.

Time of conduct

72.

Whether a scheme is a TES must be determined as at the time of the relevant
conduct of the entity in question.

Scheme implementation

73.
74.

A scheme may be a TES whether or not it has been implemented.
If the scheme has not been implemented, staff must consider whether:

o it is reasonable to conclude that if an entity had entered into or carried
out the scheme, it would have done so with the sole or dominant
purpose of obtaining a scheme benefit for itself or others in entering
into or carrying out the scheme if it had been implemented, and

o it is not reasonably arguable that the scheme benefit would be
available at law if the scheme were implemented.

'® The laws include a sole or dominant purpose test that is modelled on the scheme penalty provisions in
Subdivision 284-C. These provisions are commonly associated with the potential application of the
general anti-avoidance rules. Law Administration Practice Statement PS LA 2005/24 (Application of
General Anti-Avoidance Rules) provides instruction and practical guidance to staff on the application of
Part IVA of the Income Tax Assessment Act 1936 and other general anti-avoidance rules, including
where a sole or dominant purpose of obtaining a tax benefit is considered.
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Example 1

75.

Mark develops a scheme and specifically markets it to doctors carrying on a
sole practice by placing advertisements in medical journals. The Tax Office
identifies the scheme before it is implemented. In drawing conclusions about
the purpose an entity would have in entering into or carrying out the scheme
and the availability of any scheme benefit, it would be relevant for staff to
consider factors and circumstances likely to be particular to sole medical
practitioners. This may lead to the conclusion that in the circumstances the
sole or dominant purpose an entity would have in entering into or carrying out
the scheme would be a legitimate commercial or family purpose and that the
scheme is therefore not a TES.

Sole or dominant purpose

76.

77.

78.

79.

Staff need to consider whether it is reasonable to conclude that an entity had a
sole or dominant purpose of getting a ‘'scheme benefit’. This test determines if
an entity that entered into or carried out the scheme did so for this purpose, or
that an entity would have entered into or carried out the scheme (a
participant), for this purpose. Such an entity may include a participant in the
scheme or another entity who enters into or carries out the scheme.

When considering whether an entity had or would have had the sole or
dominant purpose of getting a scheme benefit for themselves or another
entity, staff should consider the two circumstances described in

subsection 284-150(1) which cover a decrease in a tax-related liability, or the
Commissioner paying or crediting an increased amount, as a result of the
scheme.

In both cases, the law requires consideration of the expected effect of the
scheme on the tax outcome for an entity in an accounting period.

The sole or dominant purpose requirement does not require that an entity
obtain, or be able to obtain, a scheme benefit. For example, the precondition
may be satisfied although the intended scheme benefit is unavailable at law.

Example 2

80.

George is the promoter of a TES that promises income tax deductions for
investors. Sam enters into the scheme and the Commissioner disallows the
deductions claimed by Sam on the basis that they are not deductible under
section 8-1 of the Income Tax Assessment Act 1997 (ITAA 1997) or
alternatively on the basis that Part IVA of the Income Tax Assessment Act
1936 (ITAA 1936) applies to deny the deductions. Sam objects to the
disallowance of the claimed deductions and the Federal Court decides that the
deductions claimed are very clearly not allowable under section 8-1 of the
ITAA 1997. The reasoning of the Court supports the view that it was not
reasonably arguable that the scheme benefit was available at the time of
George’s promotion activities. Provided it can be established that the scheme
was carried out for the sole or dominant purpose of Sam getting a scheme
benefit, the promoter penalty laws may apply to George even though Sam
does not actually obtain the benefit.
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Scheme

81.

82.

83.

84.

‘Scheme’ is defined in section 995-1(1) of the ITAA 1997 as any arrangement,
or any scheme, plan, proposal, action, course of action or course of conduct,
whether unilateral or otherwise. ‘Arrangement’ is defined in the same
subsection to mean any arrangement, agreement, understanding, promise or
undertaking, whether express or implied, and whether or not enforceable (or
intended to be enforceable) by legal proceedings.

Staff reviewing arrangements may find differences between the schemes as
they are implemented or likely to be implemented and the description of those
schemes as marketed or encouraged. In some cases, this will mean that there
is more than one scheme in the circumstances and in other cases it will be
appropriate to regard the arrangements as the same scheme.

It is very important that staff correctly and specifically identify the scheme(s) in
respect of which an entity’s conduct will be examined.

If the differences between arrangements are not material they should
generally be regarded as the same scheme. If there is a material difference
between arrangements they should be regarded as different schemes.

Tax related liability

85.

‘Tax related liability’ is defined in section 255-1 as a pecuniary liability to the
Commonwealth arising directly under a taxation law (including a liability the
amount of which is not yet due and payable). It encompasses a range of
liabilities across the tax laws. This means that the promoter penalty laws have
effect with regard to a range of different tax schemes, for example, income tax,
GST and FBT schemes.

Accounting period

86.

The effect upon an entity’s tax outcome is to be considered in respect of an
accounting period.'” The accounting period is the period for which the tax-
related liability or credit is calculated. The period is not necessarily a financial
year and may differ according to the type of tax involved. This is important in
considering different types of TES. For example, those that involve GST laws
will be reviewed with respect to the relevant transactional period, which may
be monthly, quarterly or yearly.

Availability of the scheme benefit sought

87.

88.

This precondition is satisfied where it is not reasonably arguable that the
scheme benefit was, or would have been, available at law at the time that the
prohibited conduct occurred.

The precondition requires a two step analysis in order to identify whether it is
not reasonably arguable that the scheme benefit was, or would have been,
available at law. Staff must consider whether, at the time that the prohibited
conduct occurred:

o it was not or would not have been reasonably arguable that the
scheme benefit was available under the general provisions of the law,

Y The expression ‘accounting period’ appears in the definition of scheme benefits in
subsection 284-150(1) but is not defined. See Explanatory Memorandum to the A New Tax System
(Tax Administration) Bill (No. 2) 2000 paragraph 1.56.
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89.

90.

91.

and, if it is reasonably arguable that the scheme benefit is available under the
general provisions, whether:

o it was not or would not have been reasonably arguable that anti-
avoidance provisions of the tax law would not be applied to defeat the
scheme benefit.

The precondition is satisfied where it is concluded on the balance of
probabilities under either of the above steps that it is not reasonably arguable
that the scheme benefit was or would have been available at law at the time of
the conduct in question.

The availability of the scheme benefit sought may depend upon the
characteristics or circumstances of those entities that enter into or carry out
the scheme and/or upon a particular mode of implementation. See further
paragraphs 105 to 108 of this practice statement.

The availability of the scheme benefit sought will depend upon the objective
conclusions that can be drawn in the context of the potential promoter’s
conduct. See paragraph 109 of this practice statement.

Reasonably arguable

92.

93.

94.

95.

96.

The phrase ‘reasonably arguable’ has the same meaning for the purposes of
the promoter penalty laws as for the tax shortfall penalty provisions in
Division 284. Subsection 284-15(1) provides that:

'matter is reasonably arguable if it would be concluded in the circumstances,
having regard to relevant authorities, that what is argued for is about as likely
to be correct as incorrect, or is more likely to be correct than incorrect.

The ‘relevant authorities’ are described in subsection 284-15(3) as including a
taxation law, extrinsic material able to be taken into account in interpreting the
taxation law, the decision of a court (whether or not an Australian court) or the
Administrative Appeals Tribunal, or Board of Review and a public ruling.

A favourable legal or other opinion obtained by the entity does not of itself
make a scheme benefit reasonably arguable at law. What needs to be
considered is whether there is a well-reasoned construction of the applicable
statutory provision that is based upon the relevant authorities and their
application to the facts of the scheme that the interpretation is about as likely
to be correct as incorrect.®

Whether or not an entity had contemporaneous documentary support for the
availability of the scheme benefit when they engaged in the prohibited
conduct, is not determinative of whether it is reasonably arguable that the
scheme benefit was or would have been available at law to an entity at that
time. However, the degree of independent enquiry (such as a legal analysis as
to whether a reasonably arguable position applies) conducted by a potential
promoter will be a relevant factor that may be taken into account in
determining whether a promoter penalty application should be made.

Taxation Ruling TR 94/5: Income tax: tax shortfall penalties: reasonably
arguable sets out the Commissioner’s view of what is reasonably arguable.
Staff should familiarise themselves with TR 94/5 before considering whether or
not it is reasonably arguable that the scheme benefit is or would have been
available at law for the purposes of identifying if there is a TES.

'8 See Hill J in Walstern v. FCT [2003] FCA 1428 at paragraph 112.
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Example 3

97.

98.

99.

100.

101.

102.

At law
103.

104.

A large wholesaling operation is advised by its external accountant (Naomi) of
a trading stock scheme that will considerably reduce the company’s tax
liability. The area of law is unsettled in Australia but Naomi obtains a
favourable legal opinion from a respected tax counsel (Rona Silk SC) that the
arrangement she is proposing is allowed under the tax laws. Rona’s opinion
deals with all the relevant authorities.

After a presentation by Naomi to the Board of Directors, the company’s Chief
Financial Officer recommends to the Board that they adopt the proposal. The
Board is reassured by the legal opinion obtained by Naomi and resolves to
enter into the arrangement.

The company'’s financial position improves significantly because of the tax

savings from the trading stock arrangement and Naomi receives additional
remuneration based on the tax savings from the proposal. Rona received a
professional fee based on her usual billing rate.

A year later, after making a determination under Part IVA of the ITAA 1936,
the Commissioner disallows the tax benefits claimed. The company
challenges the disallowance in the Federal Court and loses. However, it may
be inferred from the reasons for the decision that it was finely balanced.

In deciding whether the arrangement was a TES it is necessary to consider
whether, at the time it was presented to the Board, it was reasonably arguable
that the scheme benefit was available.

The reasoning of the Court supports a view that it was reasonably arguable
that the scheme benefit was available at the time of Naomi and Rona’s
conduct. As it was reasonably arguable that the scheme benefit was available
at the time of the conduct in question, the scheme is therefore not a TES.
Therefore, irrespective of whether Naomi or Rona have engaged in promotion
or merely the provision of advice, neither Naomi nor Rona have engaged in
prohibited conduct as there is no TES. (Section 4 of this practice statement:
Identifying entities that have engaged in prohibited conduct for the purpose of
the promoter penalty laws, provides guidance on the definition of a promoter).

The above concept of ‘at law’ requires consideration of the availability of the
scheme benefit under taxation law. For example, the application of the sham
doctrine may result in a finding that no legal relations were created between
the parties. In such a case no deduction would be available under a general
provision and it would not be necessary to show whether an anti-avoidance

provision would apply to defeat the scheme.

However, as a result of subsection 290-65(2), the potential actions of the
Commissioner, including the application of a specific or general anti-avoidance
provision requiring a determination or decision, may be taken into account.

Circumstances of relevant entities

105.

There may be instances where the availability of a scheme benefit may
depend on how the scheme is or would be implemented or the particular
characteristics or circumstances of the entity that the participant sought or
would have sought the scheme benefit for. For example, the availability of the
scheme benefit may be reasonably 