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STATEMENT

1. This practice statement provides a comprehensive set of guidelines for staff involved

in litigation. It sets out the Tax Office’s approach to litigation, our obligations as a
Commonwealth litigant, and the process that tax officers must follow to ensure that
we meet those obligations, as well as those imposed by the courts and tribunals.

How to navigate within this practice statement
2. The practice statement is structured under 2 main parts:

The first part is a general outline which provides information about how the Tax
Office conducts litigation and highlights the many considerations and rules the
Commissioner needs to observe. This general outline is divided into the following
5 sections:

SECTION 1 Tax Office approach to litigation — paragraphs 6 to 36

SECTION 2 Litigation stakeholders — roles and responsibilities —
paragraphs 37 to 96

SECTION 3 The litigation process — tax technical matters - paragraphs 97
to 123

SECTION 4 Risk management in Tax Office litigation — paragraphs 124 to 134
SECTION 5 Administration and related matters — paragraphs 135 to 153
Within these 5 sections are references to Annexures A to |.
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The second part of this practice statement consists of Annexures A to |, which
provide detailed instructions on the specific areas of the litigation process and
can be read independently. Annexures A to | were separate practice statements
(as listed at paragraph 3 of this practice statement) but they have been withdrawn
and now form part of this consolidated practice statement on how Tax Office
litigation is conducted. Annexures D, F and | also each contain one or more
Attachments.

ANNEXURE A Obtaining legal services — pages 35 to 37
ANNEXURE B Briefing counsel — pages 38 to 49

ANNEXURE C Tax technical litigation in the Administrative Appeals Tribunal —
pages 50 to 60

ANNEXURE D Tax technical litigation in the Federal Court — pages 61 to 83
ANNEXURE E Tax technical litigation in the High Court — pages 84 to 91

ANNEXURE F  Management of decisions of courts and tribunals — pages 92
to 114

ANNEXURE G Risk management in litigation — pages 115 to 126
ANNEXURE H Costs awarded by the courts — pages 127 to 137

ANNEXURE |  The goods and services tax implications in the recovery of legal
costs (professional fees and disbursements) awarded by courts
or settled by agreement between the parties — pages 138 to
155

3. This practice statement, with its Annexures A to |, replaces the following practice
statements:*

PS LA 2002/3 Engaging external legal providers

PS LA 2005/22 Litigation and priority technical issues

PS LA 2007/1 Costs awarded by the courts

PS LA 2007/2 Management of Decisions of Courts and Tribunals

PS LA 2007/12 Conduct of Tax Office Litigation in Courts and Tribunals

PS LA 2007/15 Briefing counsel

PS LA 2007/16 Risk management in litigation

PS LA 2007/17 Tax technical litigation in the Administrative Appeals Tribunal
PS LA 2007/18 Tax technical litigation in Federal Court matters

PS LA 2007/19 Tax technical litigation in High Court matters

PS LA 2008/16 The GST implications in the recovery of legal costs (professional
fees and disbursements) awarded by courts or settled by agreement between the
parties

PS LA 2008/17 Obtaining legal services

! PS LA 2007/23 Alternative Dispute Resolution in Tax Office disputes and litigation is excluded from the
following list, and will remain a standalone practice statement as it deals with alternative dispute resolution
policy and processes relevant to all disputes, not just those that have resulted in litigation.
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Litigation to which this practice statement applies

4,

All civil litigation in which the Commissioner is a party (including proceedings
before courts, tribunals, inquiries and the various commissions) is subject to the
external rules, policies and guidelines set out under Section 1 of this practice
statement.

Sections 2 to 5 of this practice statement do not apply to:
. Tax Practitioners Board related legal matters, and

. Legal actions directed at prosecutions undertaken by the Tax Office
In-house Prosecutions Service? or by Serious Non-Compliance; or those
criminal prosecutions for which the Commonwealth Director of Public
Prosecutions is engaged.

SECTION 1. TAX OFFICE APPROACH TO LITIGATION

6.

The Tax Office conducts and manages litigation in accordance with its obligations
under the law, the Attorney-General's Legal Services Directions 2005 (Legal
Services Directions) (in particular the model litigant obligation), relevant court and
tribunal rules and directions, and other relevant internal and external policies and
guidelines. The Tax Office strives to have all disputes brought to finality in a fair,
timely and equitable manner consistent with the law. The Tax Office supports the
appropriate use of alternative dispute resolution techniques to limit the need for
litigation and to simplify and/or reduce the cost of litigation. In taxation disputes,
the Tax Office argues its cases consistently with its published view of the tax law.
The Tax Office recognises that recourse to the courts and tribunals not only
provides final, fair and independent resolution of disputes, it will in some cases,
achieve law clarification benefits for Government and the community.

The Tax Office’s approach to litigation is never to win at all costs. The Tax Office
strives to ensure that legislation is given its intended effect as best as can be
discerned from the law, informed by its knowledge of the underlying policy.

Principles that guide our conduct

8.

In conducting litigation the Tax Office is guided by the following principles:

@) the Commissioner in his statutory functions and under the executive arm
of Government has responsibility for administering various laws enacted
by Parliament, such as those related to taxation and superannuation.
Administering those laws properly will involve litigation. The Tax Office will
conduct and manage litigation as a model litigant in accordance with its
obligations under the law, the Legal Services Directions, relevant court
and tribunal rules and directions, and other relevant internal and external
policies and guidelines

(b) the model litigant obligation does not prevent the Commissioner from
acting firmly and properly to protect the interests of the Commonwealth

2 Most of these matters relate to undefended prosecutions for failure to lodge income tax returns, activity

statements, or superannuation member contributions statements. Other matters handled by the In-house
Prosecutions Service that are not referred to the Commonwealth Director of Public Prosecutions include
undefended prosecutions of unregistered tax agents.
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()

(d)

(e)

(f)

(9)

(h)

()

@)

(k)

()

(m)

the Tax Office will have regard to its strategic focus, the desire to obtain
law clarification in a timely, cost effective matter which provides greater
certainty for the community

the Tax Office holds respect for the law as an underlying principle and
applies this principle in the conduct of litigation, the resolution of disputes
and in managing the outcome of judicial decisions

the Tax Office seeks to promote an environment:

. where taxpayers have a reasonable understanding of their rights
and obligations or can readily obtain adequate guidance to provide
that understanding

. where in practice the law can be complied with voluntarily
. where the law is applied and enforced fairly; and
. where disputes about the law’s operation can be resolved

expeditiously

the Tax Office has a continuing commitment to a public interest Test Case
Litigation Program through which taxpayers can be provided with financial
support for their litigation costs in appropriate circumstances to achieve
law clarification

an objective of the Tax Office litigation function is to assist decision
makers in reaching well reasoned and supportable decisions to avoid
unnecessary litigation

the Tax Office will argue cases consistently with Tax Office published
views of the law

in determining the ATO view of the law, the Tax Office adopts a
‘purposive’ approach to statutory construction, consistent with the
statutory requirement® and guidance of the High Court and Full Federal
Court.* For practical purposes this means that where the words of the
legislation and their statutory context allow, a view of the law that reflects
the underlying policy is preferred

the Tax Office will risk assess litigation cases to ensure that cases are
appropriately managed. All cases will have appropriately capable teams
marshalled to conduct litigation

the Tax Office will be consistent, vigorous, firm and efficient in the conduct
of litigation

Where possible and appropriate, emphasis will be placed on resolving
disputes through consultation, negotiation, mediation and formal
alternative dispute resolution (ADR) processes available through tribunals
and courts to avoid unnecessary litigation and related costs

the Tax Office aims to resolve disputes in a fair and timely manner,
consistent with the law

% Acts Interpretation Act 1901, section 15AA.

“ CIC Insurance Ltd v. Bankstown Football Club Ltd (1997) 187 CLR 384; Cooper Brookes (Wollongong) Pty
Ltd v. Commissioner of Taxation (1980) 147 CLR 297. Kirby J in Austin v. The Commonwealth (2003) 51
ATR 654, 723-724 said, ‘That in the case of federal legislation, the purposive principle is supported by the
Acts Interpretation Act 1901.
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(n)

(0)

(p)

(@)

consistent with the model litigant obligation, the Tax Office aims to handle
cases efficiently and effectively in accordance with its responsibility to the
community of safeguarding public revenue and also to fulfil its
responsibilities to other litigants and the justice system

the Tax Office will not adopt an unnecessarily adversarial approach where
the taxpayer is unrepresented

the Tax Office will show appropriate deference to the decisions of courts
and tribunals, but reserves the right to exercise appeal rights and review
and clarify the law as appropriate through litigation consistently with the
model litigant obligation

the Tax Office will foster appropriate relationships with the courts,
tribunals and other parts of the legal system to promote efficiency in the
conduct of litigation practice and procedure

the Tax Office will foster a close working relationship with the
Attorney-General's department, as the agency responsible for law and
justice matters and policies

the Tax Office will seek to gain value for money from the engagement of
external legal services providers, and

Tax Office staff will have the range of skills and competencies appropriate
to support its litigation strategy.

External rules, policies and guidelines

Court and tribunal rules

9. All tax officers must follow the various rules and practice directions of the relevant
court or tribunal in which the proceedings are held.

10. Rules and practice directions of the various courts and tribunals are set out on
their web sites and must be reviewed and understood by the litigation team,
particularly the Legal Services Branch (LSB) officers. These include:

Practice Directions of the Administrative Appeals Tribunal
Rules of the various State Courts
Fair Work Australia Rules

Rules and Practice Directions of the Federal Court, Federal Magistrates
Court and Family Court, and

Rules of the High Court.

11. Of particular importance is the requirement under subsection 33(1AA) of the
Administrative Appeals Tribunal Act 1975 which requires decision-makers to use
their best endeavours to assist that Tribunal to make the ‘correct and preferable’
decision according to law in the proceedings. The object of the requirement is to
allow that Tribunal to conduct its reviews as efficiently as possible.
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Legal Services Directions

12.

13.

14.

15.

The Financial Management and Accountability Act 1997 (FMA Act) provides the
framework for the proper management of public money and public property. As
the Chief Executive of a Commonwealth agency, the Commissioner has a
responsibility under section 44 of the FMA Act to promote efficient, effective and
ethical use of Commonwealth resources. This includes a responsibility to properly
manage the spending of public money on legal services.

The Attorney-General has issued the Legal Services Directions under
section 55ZF of the Judiciary Act 1903. These Legal Services Directions are
legally binding on the Tax Office and other agencies, which are subject to the
FMA Act, on a number of issues, including:

. tied areas of Commonwealth legal work

. the Commonwealth’s obligation to act as a model litigant
. handling monetary claims

. the engagement of counsel, and

. assistance to employees for legal proceedings.

The Legal Services Directions and information about them can be accessed from
www.ag.gov.au/olsc.

The Legal Services Directions help to ensure that Commonwealth agencies
receive consistent and well coordinated legal services that are of a high standard,
uphold the public interest and are sensitive to Commonwealth interests which are
broader than any one agency.

LSB officers must have a detailed understanding of the Legal Services Directions
and ensure that they are followed by all members of the litigation team including
all tax officers and any external legal providers.

Obligation to act as a model litigant

16.

17.

The Attorney-General, as First Law Officer, is responsible for the maintenance of
proper standards in Commonwealth litigation and accordingly requires that the
Commonwealth act as a model litigant in the conduct of litigation. The
requirement for Government litigants to act as model litigants is set out in
Appendix B to the Legal Services Directions. The Legal Services Directions
largely reiterate duties and codes of behaviour that have always been expected
of Government and its agencies by the courts.”

In essence, being a model litigant requires that the Commonwealth, as a party to
litigation, acts with propriety, fairness and in accordance with the highest
professional standards. The obligation applies to the handling of civil claims and
litigation before the courts, tribunals, inquiries and in ADR processes. The model
litigant obligation requires Commonwealth litigants to handle their cases
efficiently and effectively in accordance with their responsibility to the community
to safeguard public revenue and also to fulfil their responsibilities to other litigants
and the justice system.

® See for example, Melbourne Steamship v. Moorhead (1912) 15 CLR 333 at 342, Kenny v. State of South
Australia (1987) 46 SASR 268 at 273 and Yon v. The Minister for Immigration and Ethnic Affairs (1996) 75
FCR 155 at 166.
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18.

109.

20.

The obligation to act as a model litigant does not prevent the Commonwealth
from acting properly to protect the Commonwealth’s interests. It does not,
therefore, preclude the Commonwealth from taking all legitimate steps in
pursuing claims by it and testing or defending claims against it.° The obligation
not to pursue an appeal without reasonable prospects of success is not intended
to prevent the Commonwealth from lodging a notice of appeal to allow
appropriate opportunity to assess whether or not to pursue the matter. It does not
preclude pursuing litigation to clarify a significant point of law even if the other
party wishes to settle the dispute. The commencement of an appeal may be
justified in the public interest where it is necessary to avoid prejudice to the
interests of the Commonwealth or an agency pending the receipt or proper
consideration of legal advice, provided that a decision whether to continue the
appeal is made as soon as practicable.’

An instruction to comply with (and a copy of) Appendix B to the Legal Service
Directions must be included in all briefs to counsel and other external legal
service providers when engaging them in litigation matters or if the provider has
been involved prior to litigation, at the point at which they are provided with
instructions to act in the litigation. The purpose of the instruction to comply is to
ensure that they are informed about the obligations imposed by the
Commonwealth when they act on its behalf.

Taxpayers and their advisors must also be advised of the model litigant policy at
the commencement of litigation.® See LSB Instruction Bulletin 2009/1 which is
available on the Legal Services intranet site.

Alternative dispute resolution

21.

22.

23.

The model litigant obligation imposes a positive and ongoing obligation on
officers involved in the conduct of litigation on behalf of the Commonwealth and
its agencies to consider the use of ADR ‘to avoid, prevent and limit the scope of
legal proceedings wherever possible, including giving consideration in all cases
to ADR before initiating legal proceedings and by participating in ADR processes
where appropriate’.’

The Tax Office recognises and supports the use of ADR as a cost effective,
informal, consensual and speedy means of resolving disputes. This extends to
using ADR to deal with only part of a dispute, or to deal with procedural or
interlocutory matters in relation to a dispute. All tax officers handling disputes are
required to consider whether the use of ADR, which includes direct engagement
and negotiation with taxpayers, would be an appropriate means which might
assist in the resolution of the dispute or might limit the scope of the dispute in
some material way.

Not all cases are suitable for ADR but, for those that are, it is essential that
parties carefully consider and select a process which is suited to the
circumstances and nature of the dispute.

® See for example Wodrow v. Commonwealth of Australia [2003] FCA 403 at paragraph 42.

! Legal Services Directions, Appendix B, Paragraph 2, Note 4.

& with the exception of routine non-contested debt matters.

o Appendix B to the Legal Services Directions 2005: The Commonwealth's obligation to act as a model
litigant - paragraph 2(d) and 5 as well as specific provisions in various Acts including the Administrative
Appeals Tribunal Act 1975, the Fair Work Act 2009, and the Civil Procedure Act 2005 (NSW).
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24.

25.

A full discussion of the policies and guidelines that tax officers must follow when
attempting to resolve or limit disputes by means of ADR is set out in Law
Administration Practice Statement PS LA 2007/23 Alternative Dispute Resolution
in Tax Office disputes and litigation.

The Tax Office ADR home page contains a large amount of ADR information and
links on ADR which are relevant to officers handling disputes. An ADR network,
with representatives from relevant business lines, has also been established. Any
guestions or comments about ADR can be directed to any member of the ADR
network or to LSB staff.

Breach of the Legal Services Directions

26.

27.

28.

The Office of Legal Services Co-Ordination (OLSC) is part of the
Attorney-General's Department, and is responsible for monitoring possible
breaches of the Legal Services Directions, including the model litigant obligation.
OLSC does this in a number of ways, including:

. by monitoring reports of case law and tribunal decisions

. by receiving reports from agencies and legal service providers

. by monitoring comments from courts and tribunals, and

. by receiving and reviewing complaints from other parties to litigation

involving the Commonwealth.

Paragraph 11.1(d) of the Legal Services Directions provides that the Chief
Executive of an agency subject to the FMA Act is responsible for ensuring that
‘the agency gives reports as soon as practicable to the Attorney-General or
OLSC about any possible or apparent breaches of the Directions by the agency,
or allegations of breaches by the agency of which the agency is aware, and
about any corrective steps that have been taken or are proposed to be taken, by
the agency’. The Chief Executive of an agency subject to the FMA Act is
responsible for giving to OLSC, within 60 days after the end of each financial
year, a certificate setting out the extent to which the Chief Executive believes
there has been compliance by the agency with the Legal Services Directions.

OLSC Guidance Notes 3 of 2005 (guidance on reporting breaches of the Legal
Services Directions) and 4 of 2005 (guidance about the investigation of breaches)
can be found on the Attorney-General’'s website.*°

Internal escalation process for breaches of the Legal Services Directions

29.

The Commissioner reports breaches of the Legal Services Directions to OLSC
via the Assistant Commissioner, Legal Services.

10 oLsC issues Guidance Notes to assist Australian Government Departments and Agencies to comply with
the Legal Services Directions, procure legal services, and deal with legal issues in an efficient and
effective manner.
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30. A complaint received about the Tax Office’s conduct in relation to litigation or any
instance where a tax officer is aware of a breach or an allegation of a breach by
the Commissioner of the Legal Service Directions should be reported to the
Assistant Commissioner, Legal Services. The Assistant Commissioner, Legal
Services will ensure that the allegation is investigated, and where appropriate
provide a report to OLSC. The OLSC may itself consider whether and in what
respects the Legal Services Directions have been breached and may advise the
Commissioner and any other party accordingly.

APS Values and the Code of Conduct

31. Sections 10 and 13 of the Public Service Act 1999 set out the Australian Public
Service (APS) Values and Code of Conduct, which are supported by the Public
Service Commissioner’s Directions 1999. All APS employees are required to uphold
the APS Values and comply with the Code of Conduct, with sanctions available for
breaches of the Code of Conduct. Agency Heads and members of the Senior
Executive Service (SES) are required to promote and uphold the APS Values.

32. The APS Values and Code of Conduct cover all APS employees and Agency
Heads. The principles give guidance on personal behaviour as well as on
relationships and behaviours between:

. APS employees and the Government and the Parliament
. APS employees and the public, and
. APS employees and colleagues in the workplace.

33. A publication of the Australian Public Service Commission APS Values and Code
of Conduct in practice assists APS employees to understand the practical
application of the APS Values and Code of Conduct in both common and unusual
circumstances. This publication is a guide and not a rulebook. It provides a useful
summary of important legal requirements across the APS, although it does not
attempt to be comprehensive.

Internal policies and guidelines and precedential ATO view documents

34. There are a number of internal Tax Office policies and guidelines which are
relevant to the conduct of litigation. All tax officers should be aware of and
consider the application of these policies and guidelines to the litigation. These
policies and guidelines include:

. Legal Services Branch Instruction Bulletins

. Corporate Management and Law Administration Practice Statements
. Taxpayers’ Charter™

. Code of Settlement Practice

. ATO Receivables Policy, and

. Access and Information Gathering Manual.

™ Where consideration is being given not to meet the commitments made in the Taxpayers’ Charter, advice
should be sought from the Taxpayers’ Charter Team.
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Tax officers must also be aware of and follow documents containing precedential

ATO views." This includes public rulings, ATO Interpretative Decisions and

Decision Impact Statements.

Exceptions to the usual rules and complaints

35.

36.

Precedential ATO views and the internal Tax Office policies and guidelines
referred to in paragraph 34 of this practice statement are to be followed by those
representing the Commissioner in litigation at all times. However, where following
these policies and guidelines produces an anomalous or unintended result (and it
is expected that such occasions will be rare), approval to take a different
approach must be sought from the relevant LSB Stream Leader or a member of
the LSB Executive.

Complaints received from taxpayers or their representatives that our conduct in
litigation has fallen short of acceptable standards should be escalated to the
relevant LSB manager, who will determine how the issue should be appropriately
managed and if it needs to be further escalated. In these circumstances, tax
officers should refer to Corporate Management Practice Statement

PS CM 2005/08 Complaint Management in the Tax Office.

SECTION 2. LITIGATION STAKEHOLDERS — ROLES AND RESPONSIBILITIES

37.

38.

LSB has corporate responsibility for legal services in the Tax Office. Access to
any legal services must go through LSB. As LSB is the central point of reference
in respect of all legal work where the Tax Office is using external legal providers,
all requests seeking the services of external legal providers must be referred to
LSB. Annexure A of this practice statement sets out the requirements and
process that must be followed when engaging the services of external legal
providers, including ADR practitioners.

This section does not apply to Tax Practitioners Board related legal matters and
criminal prosecutions (refer to paragraph 5 of this practice statement).

Working as a team

39.

Litigation is handled by several people working together as a team. The team
may vary from time to time, but the LSB officer and the business line case officer
will always be a part of each team.™® Depending on the case, the litigation team
might also include a Tax Counsel Network (TCN) officer, another business line
officer,** an officer from the relevant Centre of Expertise (CoE), and an external
legal services provider. Presently, the range of external legal services providers
available to the Tax Office consists of the legal services providers on any

Tax Office panel (such as the Debt Litigation panel, General Law panel and

Tax Technical Litigation and Tax Legal Advice panel), and counsel.

2 See Law Administration Practice Statement PS LA 2003/3 Precedential ATO view.

13 | sB will not be involved in routine debt litigation matters.

1% The other officer could be: a litigation co-ordinator; a topic expert; the business line case officer's team
leader; or the original decision-maker.
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40. The following is a general outline of the individual roles of each member of the
litigation team. It is meant to provide guidelines rather than be prescriptive. The
team must work collaboratively to achieve the best possible outcome.

Legal Services Branch

41. LSB is the corporate budget holder for most of the Tax Office’s legal services.
LSB provides in-house legal services, and is the central co-ordination point in the
Tax Office for obtaining legal services from external providers. This ensures that:

the Tax Office is better able to monitor compliance with obligations under
the Legal Services Directions, including in particular, its obligation to act
as a model litigant

instructions to external legal services providers are consistent and in
accordance with Tax Office processes and procedures

the Tax Office can monitor workloads, costs and trends in the use of
external legal services and ADR services

the Tax Office can monitor the quality and timeliness of legal advice and
litigation services received from external legal services providers

the Tax Office can assess and match legal services needs with
cost-effective service delivery for example, by not incurring the cost of
obtaining similar advice from different legal services providers

the Tax Office has a risk management process in place whenever the
Commissioner is a party to litigation or required to appear as a witness in
any litigation, and

the central reporting system for legal services expenditure, ATOLegals, is
appropriately utilised and managed to capture all relevant expenditure.

42. LSB provides legal services in the following manner:

In-house Legal Services — complete carriage of the case

This can be in relation to advice or litigation. In this situation, LSB will
undertake all solicitorial functions, any necessary advocacy, and also
facilitate communication between all relevant stakeholders.

External legal service providers engaged

Where appropriate, LSB will engage external legal service providers in relation
to advice or litigation.™ LSB should consult with the business line requesting
the legal advice, and take into consideration the legal, policy and economic
aspects and risks associated with the issues relevant to the advice sought to
determine whether, which and how many external legal services providers are
necessary. Where it is appropriate for an external legal services provider to be
engaged, LSB will undertake many of the soalicitorial functions, including case
management, and facilitate communication between all stakeholders. This is
vital as these cases will often involve a number of internal stakeholders such
as TCN, CoEs as well as the business line. LSB will consult with all relevant
stakeholders, but will be the final decision maker as to which external legal
services providers are selected to represent the Commissioner.

!5 Generally, strategic litigation should have the involvement of an external legal service provider.
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43. Legal matters the Commissioner may be involved in which will require the
services of LSB include:

tax technical litigation as described in paragraph 44 of this practice
statement

debt litigation as described in paragraph 53 of this practice statement

seeking legal advice about the interpretation of legislation, the legality of
certain actions or proposed actions, such as the conduct of section 264 of
the Income Tax Assessment Act 1936 (ITAA 1936) interviews, employment
matters and matters involving contracts, intellectual property and copyright

disputes about Freedom of Information
securing of taxpayer assets to ensure payment of tax debts
insolvency matters

the service upon the Commissioner of a summons or subpoena requiring
the production of documents or giving evidence in proceedings, for instance,
prosecution proceedings or proceedings in the Family Court of Australia®

applications by the Commissioner for penalties under the promoter
penalty provisions, and under the Superannuation Industry (Supervision)
Act 1993

recovery of civil penalties

instances where the Commissioner considers providing indemnities for
legal costs, such as:

- where other agencies are requested to deal with issues related to
tax matters by the Commissioner, such as where the
Commissioner requests the Australian Federal Police to execute a
warrant and there are consequent legal costs

- where a liquidator or trustee initiates court action where they have
been indemnified by the Commissioner for the costs of initiating
such action

- where litigants request the Commissioner to provide test case
funding

instances where a liquidator initiates action to recover from the
Commissioner a payment considered to be an unfair preference

claims for monetary compensation arising from maladministration or
negligence, and

reviews of administrative decisions and reviews of tax related decisions
under the Administrative Decisions (Judicial Review) Act 1977 (ADJR)
and the Judiciary Act 1903.

'® The Commissioner may or may not be a party in the proceedings.
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The role of LSB generally

44,

45,

46.

47.

LSB is responsible for managing all appearance work before courts, tribunals and
enguiries and related advice on legal process and risks. It is the central liaison
point for the litigation team and provides a single point of contact with our
external stakeholders, including taxpayers and their representatives, our external
legal services providers and court and tribunal personnel so that conflicting Tax
Office messages are not given. Contact with the external legal services provider
other than through LSB should be avoided as much as possible. If contact
without LSB is unavoidable then the LSB officer and other litigation team
members are to be informed and provided with copies of all relevant documents
without delay.

Generally, the LSB officer will:
. provide legal and litigation support

. provide advice on the admissibility and the extent of the factual evidence
required and available to support the ATO view

. identify any technical or procedural issues that require further discussion
with relevant stakeholders

. ensure that Tax Office policies and procedures are followed, for example
that we do not argue inconsistently with a precedential ATO view without
appropriate escalation and approval, and

. ensure that the Tax Office operates as a model litigant.

During the conduct of a matter, there will be mutual feedback on any
performance or resource issues that arise, and issues should be escalated
appropriately where otherwise unresolved.

Where Tax Counsel is not involved in the litigation, LSB will be the final decision
maker on all issues arising in the course of the litigation, including the technical
argument and issues relating to the conduct of the litigation, such as the litigation
strategy or issues concerning court or tribunal processes. Although the business
line officer will be consulted, the decision will ultimately rest with LSB. If members
of the litigation team cannot resolve an issue, it must be escalated to the relevant
SES officer in LSB who will further escalate the issue if appropriate. Significant
issues arising from tax technical and debt matters should be escalated to the
Senior Assistant Commissioner, Strategic Litigation and the relevant Senior Tax
Counsel, Strategic Litigation. Depending on the significance of the issue, it may
need to be escalated to the relevant Deputy Chief Tax Counsel (DCTC) or the
Chief Tax Counsel (CTC).

The role of LSB in tax technical litigation

48.

‘Tax technical litigation’ includes all litigation undertaken under Part IVC of the
Taxation Administration Act 1953 (TAA), declaratory proceedings brought in any
court that will directly affect the taxation liability of a taxpayer, and judicial review
under the ADJR or section 39B of the Judiciary Act 1903 in relation to any
decision made under both ITAA 1936, Income Tax Assessment Act 1997

(ITAA 1997), or the TAA. In short, tax technical litigation refers to matters
associated with the establishment of a substantive tax liability. It does not include,
employment related litigation, commercial litigation or debt litigation (which
relates to the collection of the substantive tax liability).
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49.

50.

The LSB officer must ensure where Tax Counsel is involved, that Tax Counsel is
kept fully informed of all important actions arising in the course of litigation.

Tax Counsel will be involved where the matter is a strategic litigation matter (as
defined in paragraph 60 of this practice statement, or if the matter relates to an
existing priority technical issue.*” Tax Counsel will be the final decision maker on
the technical arguments to be run.

Where Tax Counsel is involved, the LSB officer must also ensure:

. that any matters requiring the advice of Tax Counsel are supported with
sufficient information and documentation to enable an informed decision
to be made

. that Tax Counsel is invited to any conference with counsel that is directed
towards technical arguments or important directions of the case, and

. assistance is provided to Tax Counsel to refine the Tax Office view where
appropriate.

The role of LSB in debt litigation

ol.

52.

53.

The Debt Litigation Stream within LSB is responsible for litigation relating to the
Tax Office collection of tax revenue and insolvency matters, under the laws
administered by the Commissioner or other relevant legislation such as the
Corporations Act 2001 and the Bankruptcy Act 1966. This responsibility includes
representing the Commissioner in court, briefing counsel, negotiating and settling
matters such as winding up companies (and substitutions), creditors petitions,
defended debt matters and voidable preference claims.

The services of the Debt Litigation Stream are utilised once other Tax Office debt
recovery areas have been unsuccessful in securing compliance on the part of
taxpayers in payment of their taxation liabilities.

The range of matters allocated to the Debt Litigation Stream includes:

. prosecution of civil claims for recovery which have been defended by the
taxpayer. Those claims include court proceedings commenced to secure
payment by company directors under the Director Penalty Notice regime
of unpaid PAYG tax liabilities incurred by companies

. filing creditors’ petitions to secure the bankruptcy of a taxpayer where
satisfactory payment arrangements have not been made

. filing applications to wind up companies, after a statutory demand has not
been paid and where satisfactory payment arrangements have not been
made

. opposing applications by companies for the setting aside of statutory
demands

. opposing where appropriate applications made by taxpayers to the

Small Taxation Claims Tribunal for their release from liability for certain
classes of tax debts

7 Priority Technical Issue’ is defined in paragraph 11 of PS LA 2003/10.
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54.

95.

56.

57.

58.

59.

. acting on behalf of the Commissioner in relation to claims made by
bankruptcy trustees and the liquidators of companies for the repayment of
alleged preference payments

. acting on behalf of the Commissioner in opposing applications to set aside
Departure Prohibition Orders, or in pursuing Mareva injunctions where there
is a real risk of creditor prejudice through dissipation of a taxpayer’s assets

. recovering monies owed to the Commissioner pursuant to Reparation Orders

. providing legal advice to the business line in relation to litigation
conducted by the Debt Litigation Stream, and

. Family Law intervention proceedings.

Recovery action is commenced and conducted by the Debt Litigation Stream via firm
but fair action to secure the recovery of tax liabilities in line with the Legal Services
Directions, ATO Receivables Policy and other debt related practice statements and
external practice directions, such as the various court practice directions.

The use of ADR processes — formal and informal — is an important part of
pre-litigation processes and is actively pursued to lessen the cost of litigation to
the taxpayer, community and Tax Office.

Debt litigation has a number of outcomes, including:

. payment of outstanding debt by taxpayers

. implementing an agreed payment arrangement by taxpayers

. clarification of the law, or

. ensuring that compliant taxpayers remain within the tax system.

Ultimately debt litigation focuses on those taxpayers at the high risk end of the

Tax Office compliance model. Various techniques are required to ensure compliance
and that taxpayers meet their obligations under the relevant tax and corporation
laws.

The LSB officer must ensure where Tax Counsel is involved, that Tax Counsel is
kept fully informed of all important actions arising in the course of litigation.

Tax Counsel will be involved where the matter is a strategic litigation matter (as
defined in paragraph 60 of this practice statement, or if the matter relates to a
current priority technical issue.™® Tax Counsel will be the final decision maker on
the technical arguments to be run.

Where Tax Counsel is involved, the LSB officer must also ensure:

. that any matters requiring the advice of Tax Counsel are supported with
sufficient information and documentation to enable an informed decision
to be made

. that Tax Counsel is invited to any conference with counsel that is directed
towards technical arguments or important directions of the case, and

. assistance is provided to Tax Counsel to refine the Tax Office view where
appropriate.

18 ‘Priority Technical Issue’ is defined in paragraph 11 of PS LA 2003/10.
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Strategic litigation and the Test Case Litigation Program

60.

61.

62.

63.

64.

Strategic litigation refers to litigation that leverages compliance through
clarification of the law in key high risk areas. Strategic litigation also includes
cases where law clarification opportunities are not the primary objective, but the
other risks to the Commissioner are sufficiently severe as to warrant a strategic
corporate response.

The Senior Assistant Commissioner, Strategic Litigation provides technical
leadership and is responsible for ensuring that strategic litigation is managed
effectively, and is argued consistently with precedential ATO views. There are
also three Senior Tax Counsel providing technical leadership in strategic
litigation, two with responsibility for income tax issues and one with responsibility
for indirect tax issues. Strategic litigation may arise from the Debt Litigation and
Part IVC stream in LSB. The relevant Senior Tax Counsel may take direct
responsibility, or closely monitor, the strategic litigation cases, regardless of other
Tax Counsel involvement.

A strategic litigation team provides support to the Senior Assistant Commissioner,
Strategic Litigation to ensure that the highest priority litigation is identified,
reported and managed corporately. The primary responsibility of the relevant
Senior Tax Counsel, Strategic Litigation is technical leadership and management
of strategic litigation.

The strategic litigation team also manages the Test Case Litigation Program, and
provides the secretariat for the Test Case Litigation Panel.

The purpose of the program is to clarify the operation of the laws administered by
the Commissioner where:

. there is uncertainty or contention about how the law operates

. the issue is of significance to a substantial section of the public or has
significant commercial implications for an industry, and

. it is in the public interest for the issue to be litigated.

The role of LSB in non-tax litigation

Commercial law

65.

66.

The ATO General Counsel in LSB is responsible for the provision of expert advice
and litigation services in respect of commercial law issues affecting the Tax Office.
The commercial law group within LSB deals with issues arising out of contracts (for
information technology services and goods procurements), tendering and
procurement processes and associated administrative law issues, intellectual
property rights and real property. The commercial law group also provides advice
on procurement related corporate management practice statements and other
corporate guidelines.

External legal advice on commercial law issues must be obtained through the
commercial law team. The commercial law group leader is the LSB relationship
manager between LSB and Corporate Procurement and Facilities (including
Comcover).
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Employment law

67.

The employment law group within the office of ATO General Counsel deals with
issues arising from the Tax Office’s relationship with its employees. These issues
include litigation relating to termination of employment, industrial disputes and
litigation arising from discrimination claims against the Tax Office. Litigation is
usually conducted in the Australian Industrial Relations Commission, Federal Court,
Human Rights and Equal Opportunity Commission and other courts of appeal. The
employment law group also provides advice on all aspects of employment,
industrial and discrimination law issues as they affect the Tax Office.

Other stakeholders in litigation

Chief Tax Counsel and Deputy Chief Tax Counsel

68.

The CTC, relevant DCTC, and ultimately the Second Commissioner, Law, have
the final say in all tax technical issues argued in litigation. Special Leave
applications to appeal to the High Court will be decided by the CTC. The decision
whether or not to appeal an adverse decision will usually be made by the relevant
DCTC or, if necessary, the CTC or the Second Commissioner, Law on the
recommendation of the relevant Senior Tax Counsel, Strategic Litigation.

Tax Counsel Network

69.

70.

71.

72.

TCN is a national network of highly skilled tax technical officers. The role of TCN
is to provide technical leadership for the Tax Office. TCN works with the business
lines and CoE (where appropriate) to resolve the Tax Office’s significant tax
technical issues. The responsibility for formulating the ATO view on these
significant issues rests with TCN.

Where Tax Counsel is involved in litigation, they will have the final say as to the
ATO view and the preparation of arguments. Usually, once a Tax Counsel becomes
involved, they will have an on-going role throughout the litigation process. The level
of involvement of Tax Counsel may vary from case to case and from milestone to
milestone (for example when the Appeal Statement is being drafted, or when
submissions are being settled). This will ultimately be at the discretion of Tax
Counsel, who should work collaboratively with other members of the team, and
ensure that the skills and expertise of the other members are fully utilised.

Tax Counsel has an important role in strategic litigation matters. They will ensure
that:

. the coherent fabric of the law is maintained and an interpretation of the
law will not be pursued where it is not consistent with this principle, and

. cases are prepared and presented in a way that best enables the
ATO view to be presented to court.

Tax Counsel will have the final say in technical arguments arising in strategic
litigation. Tax Counsel will also contribute to the management of the wider risk
associated with the litigation.
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73.

In strategic litigation written instructions to external counsel should always be
signed off by Tax Counsel, especially where:

. the instruction is to make arguments not previously contemplated by the
Tax Office

. action is instructed to be taken that is contrary to the advice of counsel, or

. there is disagreement between senior officers of the Tax Office regarding

the arguments or the strategy to be put to counsel.

Any such directions provided by Tax Counsel to the LSB officer should be
forwarded immediately to the external legal services provider (where they are
involved) for the instruction of counsel.

Centres of Expertise

74.

75.

76.

Where the litigation raises a tax technical issue that requires the creation of a
precedential ATO view, or where there is a challenge to an existing precedential
ATO view, the relevant CoE must be consulted.

The level of assistance required from a CoE will vary in each case, depending on
the nature of the litigation, but the relevant CoE should be notified of the case
and consulted to determine their appropriate level of involvement.

With assistance from the LSB case officer, the business line will refer the issue to
the CoE gatekeeper for confirmation that the issue needs to be referred.*® Once it
is determined that CoE involvement is appropriate and a CoE officer has been
allocated, the CoE officer will be part of the litigation team and will be consulted
at all critical stages of the litigation to ensure that the ATO view has been
correctly applied.

Business lines

77.

78.

79.

Generally, throughout the litigation process, the business line will be responsible
for managing the risk associated with the case and dependent cases.

The business line has the responsibility of providing a complete and
comprehensive statement of facts. Where necessary LSB will assist the business
line case officer in cross-referencing the facts to supporting evidence.

With tax technical and debt matters the business line case officer has a key role
in assisting others in the litigation team to develop a full understanding of the
scope and operation of the relevant tax law and how the underlying compliance
and administrative issues have shaped the precedential ATO views on its
operation. The business line case officer is an important link to the relevant
experts on the law within the business lines.

19 Officers should follow their normal business line procedures for the referral of issues requiring CoE
assistance.
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80. The business line has a continuous role throughout the course of litigation.
Where the business line has collected the known facts at the audit and objection
stage, it will have valuable knowledge regarding the location of documents and
the underlying facts (including what facts have not been asserted or established).
The business line will support the litigation process with that knowledge. The
business line is responsible for issuing assessments and amended assessments,
and will harness the corporate expertise to ensure the accuracy of assessments
issued before and after the litigation process has commenced.

81. The business line will have an integral role in identifying whether or not a tax
technical issue arising from litigation is significant and requires escalation to TCN.
The business line will make an assessment of the risks posed to the
Commissioner which arise from the litigation. This necessarily requires an
understanding of not only the ‘legal’ or ‘technical’ issue but also of the business
context in which it arises, its impact in terms of numbers of taxpayers affected,
the revenue at risk and the implications for Government and the community as a
whole. The business line is responsible for managing this risk.

82. At the commencement of the litigation process, the business line in consultation
with LSB must assess (or review) the risk in relation to the litigation and the
underlying technical issue. If it is determined that the case and/or underlying
issue warrants the involvement of TCN, the business line must escalate it to the
relevant DCTC. (Alternatively, the LSB officer can escalate the issue to the DCTC
via the relevant Assistant Commissioner, Litigation).

83. The business line (with the assistance of other members of the litigation team
where required) will be responsible for developing a strategy to explain and
manage the implications of the court decision, and the associated compliance
impact. See Annexure G of this practice statement for details on the corporate
approach to dealing with the risks to the Commissioner arising from court and
tribunal decisions.?

ATO Special Counsel

84. The Tax Office may retain former Judges, Queens Counsel and Senior Counsel
to perform legal services for the Tax Office. They are referred to by the title
ATO Special Counsel while so retained. Their services are usually limited to the
provision of advice, on matters of significance to the Tax Office.

85. TCN facilitates access to ATO Special Counsel and undertakes a review of all
briefing materials forwarded to ATO Special Counsel to ensure that such
materials are of an appropriate quality. All requests seeking access to the
services of ATO Special Counsel must be referred to the appropriate person in
TCN.

86. To assist with quality control business lines should work with LSB in the first
instance to ensure that the briefing materials are of an appropriate standard.

% The business line officer will have a role in drafting the Decision Impact Statement and other documents
as discussed in Annexure F of this practice statement.
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External legal service providers

Solicitors
87.

88.

89.

There are currently a number of panels of solicitors in place which provide legal
services to the Tax Office in particular areas of law:

Debt Litigation Panel — litigation and legal advisory work in relation to
revenue collection, corporate insolvency law, bankruptcy and enforcement

action.

General Law Panel - litigation and legal advisory work in relation to areas
of non-tax law including:

Freedom of Information

privacy and secrecy provisions

access and information-gathering issues
commercial law

employment and anti-discrimination (for example covering issues
arising under the Public Service Act 1999 and other statutes
relevant to the management and behaviour of staff)

tort law
defamation, and

other non-tax issues arising under laws such as Crimes Act 1914,
Criminal Code Act 1995, Proceeds of Crimes Act 2002 and the
FMA Act.

Tax Technical Litigation and Tax Legal Advice Panel — litigation and legal
advisory work in relation to such matters as:

all litigation undertaken under Part IVC of the TAA involving
reviewable decisions, including assessments and private rulings

declaratory proceedings brought in any court that will directly affect
the taxation liability of a taxpayer

judicial review under the ADJR or section 39B of the Judiciary Act
1903 in relation to any decision made under the ITAA 1936 and
the ITAA 1997, or the TAA, and

other tax related litigation, such as decisions under section 344 of
the Superannuation Industry (Supervision) Act 1993.

Solicitors acting for the Commissioner are expected to assist the Commissioner
in the conduct of litigation to achieve a timely and appropriate resolution of the
particular dispute. This may result in law clarification which provides greater
certainty for the community about the law. A solicitor acting for the Commissioner
will provide legal services in the conduct of litigation consistent with the
professional and ethical standards expected of a