PS LA 2009/9 - Conduct of Tax Office litigation

This cover sheet is provided for information only. It does not form part of PS LA 2009/9 -
Conduct of Tax Office litigation

Note: This practice statement is currently being updated. In addition, references within this
practice statement to escalation of issues should be read in light of the publication of PS LA

2012/1.

This document has changed over time. This version was published on 6 September 2010



Practice Statement

Law Administration

PS LA 2009/9

FOI status: may be released

This practice statement is issued under the authority of the Commissioner of Taxation and must
be read in conjunction with Law Administration Practice Statement PS LA 1998/1. It must be
followed by Tax Office staff unless doing so creates unintended consequences or is considered
incorrect. Where this occurs Tax Office staff must follow their business line’s escalation process.

SUBJECT: Conduct of Tax Office litigation

PURPOSE: To outline the policies and guidelines to be followed in the

conduct of Tax Office litigation

TABLE OF CONTENTS

STATEMENT

How to navigate within this practice statement
Litigation to which this practice statement applies
SECTION 1. TAX OFFICE APPROACH TO LITIGATION
Principles that guide our conduct

External rules, policies and guidelines

Court and tribunal rules

Legal Services Directions

Obligation to act as a model litigant

Alternative dispute resolution

Breach of the Legal Services Directions

Internal escalation process for breaches of the Legal Services Directions

APS Values and the Code of Conduct

Internal policies and guidelines and precedential ATO view documents

Exceptions to the usual rules and complaints

Paragraph

© © 0 oo A~ DN P

12
16
21
26
29
31
34
35

SECTION 2. LITIGATION STAKEHOLDERS — ROLES AND RESPONSIBILITIES 37

Working as a team
Legal Services Branch
The role of LSB generally

39
41
44



The role of LSB in tax technical litigation

The role of LSB in debt litigation

Strategic litigation and the Test Case Litigation Program
The role of LSB in non-tax litigation

Commercial law

Employment law

Other stakeholders in litigation

Chief Tax Counsel and Deputy Chief Tax Counsel

Tax Counsel Network

Centres of Expertise

Business lines

ATO Special Counsel

External legal service providers

Solicitors

Counsel

Alternative dispute practitioners

SECTION 3. THE LITIGATION PROCESS — TAX TECHNICAL MATTERS
Litigation in the AAT

Litigation in the Federal Court

Early involvement of LSB in potential Federal Court litigation
Litigation in the High Court

Case management

Consideration of ADR

SILC Case Management Plan

Management of court and tribunal decisions

SECTION 4. RISK MANAGEMENT IN TAX OFFICE LITIGATION
Where litigation relates to an existing priority technical issue
Engagement of TCN during litigation

Reduce or eliminate risk through settlement or ADR
SECTION 5. ADMINISTRATION AND RELATED MATTERS
Costs ordered by the court

GST implications of legal costs

Payment of accounts

The ATOlaw Opinions Database

ANNEXURE A — OBTAINING LEGAL SERVICES
ANNEXURE B — BRIEFING COUNSEL

48
51
60
65
65
67
68
68
69
74
77
84
87
87
94
96
97
100
103
105
109
114
116
118
121
124
126
129
133
135
135
139
141
143
Page 35
Page 38

Page 2 of 162 LAW ADMINISTRATION PRACTICE STATEMENT PS LA 2009/9



ANNEXURE C — TAX TECHNICAL LITIGATION IN THE

ADMINISTRATIVE APPEALS TRIBUNAL Page 50
ANNEXURE D — TAX TECHNICAL LITIGATION IN THE FEDERAL

COURT Page 61
Attachment to Annexure D — Taxation List — Pro Forma Questionnaire Page 83
ANNEXURE E — TAX TECHNICAL LITIGATION IN

THE HIGH COURT Page 84
ANNEXURE F — MANAGEMENT OF DECISIONS OF COURTS

AND TRIBUNALS Page 92
Attachment 1 to Annexure F — Indicators for Strategic

Litigation Cases Page 113
Attachment 2 to Annexure F — Document Distribution Page 114
ANNEXURE G - RISK MANAGEMENT IN LITIGATION Page 115
ANNEXURE H — COSTS AWARDED BY THE COURTS Page 127

ANNEXURE | — THE GOODS AND SERVICES TAX IMPLICATIONS
IN THE RECOVERY OF LEGAL COSTS (PROFESSIONAL FEES
AND DISBURSEMENTS) AWARDED BY COURTS OR SETTLED

BY AGREEMENT BETWEEN THE PARTIES Page 138
Attachment to Annexure | — Table of legislation and court rules

in each jurisdiction Page 154
STATEMENT

1. This practice statement provides a comprehensive set of guidelines for staff involved

in litigation. It sets out the Tax Office’s approach to litigation, our obligations as a
Commonwealth litigant, and the process that tax officers must follow to ensure that
we meet those obligations, as well as those imposed by the courts and tribunals.

How to navigate within this practice statement
2. The practice statement is structured under 2 main parts:

The first part is a general outline which provides information about how the Tax
Office conducts litigation and highlights the many considerations and rules the
Commissioner needs to observe. This general outline is divided into the following
5 sections:

SECTION 1 Tax Office approach to litigation — paragraphs 6 to 36

SECTION 2 Litigation stakeholders — roles and responsibilities —
paragraphs 37 to 96

SECTION 3 The litigation process — tax technical matters - paragraphs 97
to 123

SECTION 4 Risk management in Tax Office litigation — paragraphs 124 to 134
SECTION 5 Administration and related matters — paragraphs 135 to 153
Within these 5 sections are references to Annexures A to |.
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The second part of this practice statement consists of Annexures A to |, which
provide detailed instructions on the specific areas of the litigation process and
can be read independently. Annexures A to | were separate practice statements
(as listed at paragraph 3 of this practice statement) but they have been withdrawn
and now form part of this consolidated practice statement on how Tax Office
litigation is conducted. Annexures D, F and | also each contain one or more
Attachments.

ANNEXURE A Obtaining legal services — pages 35 to 37
ANNEXURE B Briefing counsel — pages 38 to 49

ANNEXURE C Tax technical litigation in the Administrative Appeals Tribunal —
pages 50 to 60

ANNEXURE D Tax technical litigation in the Federal Court — pages 61 to 83
ANNEXURE E Tax technical litigation in the High Court — pages 84 to 91

ANNEXURE F  Management of decisions of courts and tribunals — pages 92
to 114

ANNEXURE G Risk management in litigation — pages 115 to 126
ANNEXURE H Costs awarded by the courts — pages 127 to 137

ANNEXURE |  The goods and services tax implications in the recovery of legal
costs (professional fees and disbursements) awarded by courts
or settled by agreement between the parties — pages 138 to
155

3. This practice statement, with its Annexures A to |, replaces the following practice
statements:*

PS LA 2002/3 Engaging external legal providers

PS LA 2005/22 Litigation and priority technical issues

PS LA 2007/1 Costs awarded by the courts

PS LA 2007/2 Management of Decisions of Courts and Tribunals

PS LA 2007/12 Conduct of Tax Office Litigation in Courts and Tribunals

PS LA 2007/15 Briefing counsel

PS LA 2007/16 Risk management in litigation

PS LA 2007/17 Tax technical litigation in the Administrative Appeals Tribunal
PS LA 2007/18 Tax technical litigation in Federal Court matters

PS LA 2007/19 Tax technical litigation in High Court matters

PS LA 2008/16 The GST implications in the recovery of legal costs (professional
fees and disbursements) awarded by courts or settled by agreement between the
parties

PS LA 2008/17 Obtaining legal services

! PS LA 2007/23 Alternative Dispute Resolution in Tax Office disputes and litigation is excluded from the
following list, and will remain a standalone practice statement as it deals with alternative dispute resolution
policy and processes relevant to all disputes, not just those that have resulted in litigation.
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Litigation to which this practice statement applies

4,

All civil litigation in which the Commissioner is a party (including proceedings
before courts, tribunals, inquiries and the various commissions) is subject to the
external rules, policies and guidelines set out under Section 1 of this practice
statement.

Sections 2 to 5 of this practice statement do not apply to:
. Tax Practitioners Board related legal matters, and

. Legal actions directed at prosecutions undertaken by the Tax Office
In-house Prosecutions Service? or by Serious Non-Compliance; or those
criminal prosecutions for which the Commonwealth Director of Public
Prosecutions is engaged.

SECTION 1. TAX OFFICE APPROACH TO LITIGATION

6.

The Tax Office conducts and manages litigation in accordance with its obligations
under the law, the Attorney-General's Legal Services Directions 2005 (Legal
Services Directions) (in particular the model litigant obligation), relevant court and
tribunal rules and directions, and other relevant internal and external policies and
guidelines. The Tax Office strives to have all disputes brought to finality in a fair,
timely and equitable manner consistent with the law. The Tax Office supports the
appropriate use of alternative dispute resolution techniques to limit the need for
litigation and to simplify and/or reduce the cost of litigation. In taxation disputes,
the Tax Office argues its cases consistently with its published view of the tax law.
The Tax Office recognises that recourse to the courts and tribunals not only
provides final, fair and independent resolution of disputes, it will in some cases,
achieve law clarification benefits for Government and the community.

The Tax Office’s approach to litigation is never to win at all costs. The Tax Office
strives to ensure that legislation is given its intended effect as best as can be
discerned from the law, informed by its knowledge of the underlying policy.

Principles that guide our conduct

8.

In conducting litigation the Tax Office is guided by the following principles:

@) the Commissioner in his statutory functions and under the executive arm
of Government has responsibility for administering various laws enacted
by Parliament, such as those related to taxation and superannuation.
Administering those laws properly will involve litigation. The Tax Office will
conduct and manage litigation as a model litigant in accordance with its
obligations under the law, the Legal Services Directions, relevant court
and tribunal rules and directions, and other relevant internal and external
policies and guidelines

(b) the model litigant obligation does not prevent the Commissioner from
acting firmly and properly to protect the interests of the Commonwealth

2 Most of these matters relate to undefended prosecutions for failure to lodge income tax returns, activity

statements, or superannuation member contributions statements. Other matters handled by the In-house
Prosecutions Service that are not referred to the Commonwealth Director of Public Prosecutions include
undefended prosecutions of unregistered tax agents.
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()

(d)

(e)

(f)

(9)

(h)

()

@)

(k)

()

(m)

the Tax Office will have regard to its strategic focus, the desire to obtain
law clarification in a timely, cost effective matter which provides greater
certainty for the community

the Tax Office holds respect for the law as an underlying principle and
applies this principle in the conduct of litigation, the resolution of disputes
and in managing the outcome of judicial decisions

the Tax Office seeks to promote an environment:

. where taxpayers have a reasonable understanding of their rights
and obligations or can readily obtain adequate guidance to provide
that understanding

. where in practice the law can be complied with voluntarily
. where the law is applied and enforced fairly; and
. where disputes about the law’s operation can be resolved

expeditiously

the Tax Office has a continuing commitment to a public interest Test Case
Litigation Program through which taxpayers can be provided with financial
support for their litigation costs in appropriate circumstances to achieve
law clarification

an objective of the Tax Office litigation function is to assist decision
makers in reaching well reasoned and supportable decisions to avoid
unnecessary litigation

the Tax Office will argue cases consistently with Tax Office published
views of the law

in determining the ATO view of the law, the Tax Office adopts a
‘purposive’ approach to statutory construction, consistent with the
statutory requirement® and guidance of the High Court and Full Federal
Court.* For practical purposes this means that where the words of the
legislation and their statutory context allow, a view of the law that reflects
the underlying policy is preferred

the Tax Office will risk assess litigation cases to ensure that cases are
appropriately managed. All cases will have appropriately capable teams
marshalled to conduct litigation

the Tax Office will be consistent, vigorous, firm and efficient in the conduct
of litigation

Where possible and appropriate, emphasis will be placed on resolving
disputes through consultation, negotiation, mediation and formal
alternative dispute resolution (ADR) processes available through tribunals
and courts to avoid unnecessary litigation and related costs

the Tax Office aims to resolve disputes in a fair and timely manner,
consistent with the law

% Acts Interpretation Act 1901, section 15AA.

“ CIC Insurance Ltd v. Bankstown Football Club Ltd (1997) 187 CLR 384; Cooper Brookes (Wollongong) Pty
Ltd v. Commissioner of Taxation (1980) 147 CLR 297. Kirby J in Austin v. The Commonwealth (2003) 51
ATR 654, 723-724 said, ‘That in the case of federal legislation, the purposive principle is supported by the
Acts Interpretation Act 1901.
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(n)

(0)

(p)

(@)

consistent with the model litigant obligation, the Tax Office aims to handle
cases efficiently and effectively in accordance with its responsibility to the
community of safeguarding public revenue and also to fulfil its
responsibilities to other litigants and the justice system

the Tax Office will not adopt an unnecessarily adversarial approach where
the taxpayer is unrepresented

the Tax Office will show appropriate deference to the decisions of courts
and tribunals, but reserves the right to exercise appeal rights and review
and clarify the law as appropriate through litigation consistently with the
model litigant obligation

the Tax Office will foster appropriate relationships with the courts,
tribunals and other parts of the legal system to promote efficiency in the
conduct of litigation practice and procedure

the Tax Office will foster a close working relationship with the
Attorney-General's department, as the agency responsible for law and
justice matters and policies

the Tax Office will seek to gain value for money from the engagement of
external legal services providers, and

Tax Office staff will have the range of skills and competencies appropriate
to support its litigation strategy.

External rules, policies and guidelines

Court and tribunal rules

9. All tax officers must follow the various rules and practice directions of the relevant
court or tribunal in which the proceedings are held.

10. Rules and practice directions of the various courts and tribunals are set out on
their web sites and must be reviewed and understood by the litigation team,
particularly the Legal Services Branch (LSB) officers. These include:

Practice Directions of the Administrative Appeals Tribunal
Rules of the various State Courts
Fair Work Australia Rules

Rules and Practice Directions of the Federal Court, Federal Magistrates
Court and Family Court, and

Rules of the High Court.

11. Of particular importance is the requirement under subsection 33(1AA) of the
Administrative Appeals Tribunal Act 1975 which requires decision-makers to use
their best endeavours to assist that Tribunal to make the ‘correct and preferable’
decision according to law in the proceedings. The object of the requirement is to
allow that Tribunal to conduct its reviews as efficiently as possible.
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Legal Services Directions

12.

13.

14.

15.

The Financial Management and Accountability Act 1997 (FMA Act) provides the
framework for the proper management of public money and public property. As
the Chief Executive of a Commonwealth agency, the Commissioner has a
responsibility under section 44 of the FMA Act to promote efficient, effective and
ethical use of Commonwealth resources. This includes a responsibility to properly
manage the spending of public money on legal services.

The Attorney-General has issued the Legal Services Directions under
section 55ZF of the Judiciary Act 1903. These Legal Services Directions are
legally binding on the Tax Office and other agencies, which are subject to the
FMA Act, on a number of issues, including:

. tied areas of Commonwealth legal work

. the Commonwealth’s obligation to act as a model litigant
. handling monetary claims

. the engagement of counsel, and

. assistance to employees for legal proceedings.

The Legal Services Directions and information about them can be accessed from
www.ag.gov.au/olsc.

The Legal Services Directions help to ensure that Commonwealth agencies
receive consistent and well coordinated legal services that are of a high standard,
uphold the public interest and are sensitive to Commonwealth interests which are
broader than any one agency.

LSB officers must have a detailed understanding of the Legal Services Directions
and ensure that they are followed by all members of the litigation team including
all tax officers and any external legal providers.

Obligation to act as a model litigant

16.

17.

The Attorney-General, as First Law Officer, is responsible for the maintenance of
proper standards in Commonwealth litigation and accordingly requires that the
Commonwealth act as a model litigant in the conduct of litigation. The
requirement for Government litigants to act as model litigants is set out in
Appendix B to the Legal Services Directions. The Legal Services Directions
largely reiterate duties and codes of behaviour that have always been expected
of Government and its agencies by the courts.”

In essence, being a model litigant requires that the Commonwealth, as a party to
litigation, acts with propriety, fairness and in accordance with the highest
professional standards. The obligation applies to the handling of civil claims and
litigation before the courts, tribunals, inquiries and in ADR processes. The model
litigant obligation requires Commonwealth litigants to handle their cases
efficiently and effectively in accordance with their responsibility to the community
to safeguard public revenue and also to fulfil their responsibilities to other litigants
and the justice system.

® See for example, Melbourne Steamship v. Moorhead (1912) 15 CLR 333 at 342, Kenny v. State of South
Australia (1987) 46 SASR 268 at 273 and Yon v. The Minister for Immigration and Ethnic Affairs (1996) 75
FCR 155 at 166.
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18.

109.

20.

The obligation to act as a model litigant does not prevent the Commonwealth
from acting properly to protect the Commonwealth’s interests. It does not,
therefore, preclude the Commonwealth from taking all legitimate steps in
pursuing claims by it and testing or defending claims against it.° The obligation
not to pursue an appeal without reasonable prospects of success is not intended
to prevent the Commonwealth from lodging a notice of appeal to allow
appropriate opportunity to assess whether or not to pursue the matter. It does not
preclude pursuing litigation to clarify a significant point of law even if the other
party wishes to settle the dispute. The commencement of an appeal may be
justified in the public interest where it is necessary to avoid prejudice to the
interests of the Commonwealth or an agency pending the receipt or proper
consideration of legal advice, provided that a decision whether to continue the
appeal is made as soon as practicable.’

An instruction to comply with (and a copy of) Appendix B to the Legal Service
Directions must be included in all briefs to counsel and other external legal
service providers when engaging them in litigation matters or if the provider has
been involved prior to litigation, at the point at which they are provided with
instructions to act in the litigation. The purpose of the instruction to comply is to
ensure that they are informed about the obligations imposed by the
Commonwealth when they act on its behalf.

Taxpayers and their advisors must also be advised of the model litigant policy at
the commencement of litigation.® See LSB Instruction Bulletin 2009/1 which is
available on the Legal Services intranet site.

Alternative dispute resolution

21.

22.

23.

The model litigant obligation imposes a positive and ongoing obligation on
officers involved in the conduct of litigation on behalf of the Commonwealth and
its agencies to consider the use of ADR ‘to avoid, prevent and limit the scope of
legal proceedings wherever possible, including giving consideration in all cases
to ADR before initiating legal proceedings and by participating in ADR processes
where appropriate’.’

The Tax Office recognises and supports the use of ADR as a cost effective,
informal, consensual and speedy means of resolving disputes. This extends to
using ADR to deal with only part of a dispute, or to deal with procedural or
interlocutory matters in relation to a dispute. All tax officers handling disputes are
required to consider whether the use of ADR, which includes direct engagement
and negotiation with taxpayers, would be an appropriate means which might
assist in the resolution of the dispute or might limit the scope of the dispute in
some material way.

Not all cases are suitable for ADR but, for those that are, it is essential that
parties carefully consider and select a process which is suited to the
circumstances and nature of the dispute.

® See for example Wodrow v. Commonwealth of Australia [2003] FCA 403 at paragraph 42.

! Legal Services Directions, Appendix B, Paragraph 2, Note 4.

& with the exception of routine non-contested debt matters.

o Appendix B to the Legal Services Directions 2005: The Commonwealth's obligation to act as a model
litigant - paragraph 2(d) and 5 as well as specific provisions in various Acts including the Administrative
Appeals Tribunal Act 1975, the Fair Work Act 2009, and the Civil Procedure Act 2005 (NSW).
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24.

25.

A full discussion of the policies and guidelines that tax officers must follow when
attempting to resolve or limit disputes by means of ADR is set out in Law
Administration Practice Statement PS LA 2007/23 Alternative Dispute Resolution
in Tax Office disputes and litigation.

The Tax Office ADR home page contains a large amount of ADR information and
links on ADR which are relevant to officers handling disputes. An ADR network,
with representatives from relevant business lines, has also been established. Any
guestions or comments about ADR can be directed to any member of the ADR
network or to LSB staff.

Breach of the Legal Services Directions

26.

27.

28.

The Office of Legal Services Co-Ordination (OLSC) is part of the
Attorney-General's Department, and is responsible for monitoring possible
breaches of the Legal Services Directions, including the model litigant obligation.
OLSC does this in a number of ways, including:

. by monitoring reports of case law and tribunal decisions

. by receiving reports from agencies and legal service providers

. by monitoring comments from courts and tribunals, and

. by receiving and reviewing complaints from other parties to litigation

involving the Commonwealth.

Paragraph 11.1(d) of the Legal Services Directions provides that the Chief
Executive of an agency subject to the FMA Act is responsible for ensuring that
‘the agency gives reports as soon as practicable to the Attorney-General or
OLSC about any possible or apparent breaches of the Directions by the agency,
or allegations of breaches by the agency of which the agency is aware, and
about any corrective steps that have been taken or are proposed to be taken, by
the agency’. The Chief Executive of an agency subject to the FMA Act is
responsible for giving to OLSC, within 60 days after the end of each financial
year, a certificate setting out the extent to which the Chief Executive believes
there has been compliance by the agency with the Legal Services Directions.

OLSC Guidance Notes 3 of 2005 (guidance on reporting breaches of the Legal
Services Directions) and 4 of 2005 (guidance about the investigation of breaches)
can be found on the Attorney-General’'s website.*°

Internal escalation process for breaches of the Legal Services Directions

29.

The Commissioner reports breaches of the Legal Services Directions to OLSC
via the Assistant Commissioner, Legal Services.

10 oLsC issues Guidance Notes to assist Australian Government Departments and Agencies to comply with
the Legal Services Directions, procure legal services, and deal with legal issues in an efficient and
effective manner.
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30. A complaint received about the Tax Office’s conduct in relation to litigation or any
instance where a tax officer is aware of a breach or an allegation of a breach by
the Commissioner of the Legal Service Directions should be reported to the
Assistant Commissioner, Legal Services. The Assistant Commissioner, Legal
Services will ensure that the allegation is investigated, and where appropriate
provide a report to OLSC. The OLSC may itself consider whether and in what
respects the Legal Services Directions have been breached and may advise the
Commissioner and any other party accordingly.

APS Values and the Code of Conduct

31. Sections 10 and 13 of the Public Service Act 1999 set out the Australian Public
Service (APS) Values and Code of Conduct, which are supported by the Public
Service Commissioner’s Directions 1999. All APS employees are required to uphold
the APS Values and comply with the Code of Conduct, with sanctions available for
breaches of the Code of Conduct. Agency Heads and members of the Senior
Executive Service (SES) are required to promote and uphold the APS Values.

32. The APS Values and Code of Conduct cover all APS employees and Agency
Heads. The principles give guidance on personal behaviour as well as on
relationships and behaviours between:

. APS employees and the Government and the Parliament
. APS employees and the public, and
. APS employees and colleagues in the workplace.

33. A publication of the Australian Public Service Commission APS Values and Code
of Conduct in practice assists APS employees to understand the practical
application of the APS Values and Code of Conduct in both common and unusual
circumstances. This publication is a guide and not a rulebook. It provides a useful
summary of important legal requirements across the APS, although it does not
attempt to be comprehensive.

Internal policies and guidelines and precedential ATO view documents

34. There are a number of internal Tax Office policies and guidelines which are
relevant to the conduct of litigation. All tax officers should be aware of and
consider the application of these policies and guidelines to the litigation. These
policies and guidelines include:

. Legal Services Branch Instruction Bulletins

. Corporate Management and Law Administration Practice Statements
. Taxpayers’ Charter™

. Code of Settlement Practice

. ATO Receivables Policy, and

. Access and Information Gathering Manual.

™ Where consideration is being given not to meet the commitments made in the Taxpayers’ Charter, advice
should be sought from the Taxpayers’ Charter Team.
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Tax officers must also be aware of and follow documents containing precedential

ATO views." This includes public rulings, ATO Interpretative Decisions and

Decision Impact Statements.

Exceptions to the usual rules and complaints

35.

36.

Precedential ATO views and the internal Tax Office policies and guidelines
referred to in paragraph 34 of this practice statement are to be followed by those
representing the Commissioner in litigation at all times. However, where following
these policies and guidelines produces an anomalous or unintended result (and it
is expected that such occasions will be rare), approval to take a different
approach must be sought from the relevant LSB Stream Leader or a member of
the LSB Executive.

Complaints received from taxpayers or their representatives that our conduct in
litigation has fallen short of acceptable standards should be escalated to the
relevant LSB manager, who will determine how the issue should be appropriately
managed and if it needs to be further escalated. In these circumstances, tax
officers should refer to Corporate Management Practice Statement

PS CM 2005/08 Complaint Management in the Tax Office.

SECTION 2. LITIGATION STAKEHOLDERS — ROLES AND RESPONSIBILITIES

37.

38.

LSB has corporate responsibility for legal services in the Tax Office. Access to
any legal services must go through LSB. As LSB is the central point of reference
in respect of all legal work where the Tax Office is using external legal providers,
all requests seeking the services of external legal providers must be referred to
LSB. Annexure A of this practice statement sets out the requirements and
process that must be followed when engaging the services of external legal
providers, including ADR practitioners.

This section does not apply to Tax Practitioners Board related legal matters and
criminal prosecutions (refer to paragraph 5 of this practice statement).

Working as a team

39.

Litigation is handled by several people working together as a team. The team
may vary from time to time, but the LSB officer and the business line case officer
will always be a part of each team.™® Depending on the case, the litigation team
might also include a Tax Counsel Network (TCN) officer, another business line
officer,** an officer from the relevant Centre of Expertise (CoE), and an external
legal services provider. Presently, the range of external legal services providers
available to the Tax Office consists of the legal services providers on any

Tax Office panel (such as the Debt Litigation panel, General Law panel and

Tax Technical Litigation and Tax Legal Advice panel), and counsel.

2 See Law Administration Practice Statement PS LA 2003/3 Precedential ATO view.

13 | sB will not be involved in routine debt litigation matters.

1% The other officer could be: a litigation co-ordinator; a topic expert; the business line case officer's team
leader; or the original decision-maker.
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40. The following is a general outline of the individual roles of each member of the
litigation team. It is meant to provide guidelines rather than be prescriptive. The
team must work collaboratively to achieve the best possible outcome.

Legal Services Branch

41. LSB is the corporate budget holder for most of the Tax Office’s legal services.
LSB provides in-house legal services, and is the central co-ordination point in the
Tax Office for obtaining legal services from external providers. This ensures that:

the Tax Office is better able to monitor compliance with obligations under
the Legal Services Directions, including in particular, its obligation to act
as a model litigant

instructions to external legal services providers are consistent and in
accordance with Tax Office processes and procedures

the Tax Office can monitor workloads, costs and trends in the use of
external legal services and ADR services

the Tax Office can monitor the quality and timeliness of legal advice and
litigation services received from external legal services providers

the Tax Office can assess and match legal services needs with
cost-effective service delivery for example, by not incurring the cost of
obtaining similar advice from different legal services providers

the Tax Office has a risk management process in place whenever the
Commissioner is a party to litigation or required to appear as a witness in
any litigation, and

the central reporting system for legal services expenditure, ATOLegals, is
appropriately utilised and managed to capture all relevant expenditure.

42. LSB provides legal services in the following manner:

In-house Legal Services — complete carriage of the case

This can be in relation to advice or litigation. In this situation, LSB will
undertake all solicitorial functions, any necessary advocacy, and also
facilitate communication between all relevant stakeholders.

External legal service providers engaged

Where appropriate, LSB will engage external legal service providers in relation
to advice or litigation.™ LSB should consult with the business line requesting
the legal advice, and take into consideration the legal, policy and economic
aspects and risks associated with the issues relevant to the advice sought to
determine whether, which and how many external legal services providers are
necessary. Where it is appropriate for an external legal services provider to be
engaged, LSB will undertake many of the soalicitorial functions, including case
management, and facilitate communication between all stakeholders. This is
vital as these cases will often involve a number of internal stakeholders such
as TCN, CoEs as well as the business line. LSB will consult with all relevant
stakeholders, but will be the final decision maker as to which external legal
services providers are selected to represent the Commissioner.

!5 Generally, strategic litigation should have the involvement of an external legal service provider.
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43. Legal matters the Commissioner may be involved in which will require the
services of LSB include:

tax technical litigation as described in paragraph 44 of this practice
statement

debt litigation as described in paragraph 53 of this practice statement

seeking legal advice about the interpretation of legislation, the legality of
certain actions or proposed actions, such as the conduct of section 264 of
the Income Tax Assessment Act 1936 (ITAA 1936) interviews, employment
matters and matters involving contracts, intellectual property and copyright

disputes about Freedom of Information
securing of taxpayer assets to ensure payment of tax debts
insolvency matters

the service upon the Commissioner of a summons or subpoena requiring
the production of documents or giving evidence in proceedings, for instance,
prosecution proceedings or proceedings in the Family Court of Australia®

applications by the Commissioner for penalties under the promoter
penalty provisions, and under the Superannuation Industry (Supervision)
Act 1993

recovery of civil penalties

instances where the Commissioner considers providing indemnities for
legal costs, such as:

- where other agencies are requested to deal with issues related to
tax matters by the Commissioner, such as where the
Commissioner requests the Australian Federal Police to execute a
warrant and there are consequent legal costs

- where a liquidator or trustee initiates court action where they have
been indemnified by the Commissioner for the costs of initiating
such action

- where litigants request the Commissioner to provide test case
funding

instances where a liquidator initiates action to recover from the
Commissioner a payment considered to be an unfair preference

claims for monetary compensation arising from maladministration or
negligence, and

reviews of administrative decisions and reviews of tax related decisions
under the Administrative Decisions (Judicial Review) Act 1977 (ADJR)
and the Judiciary Act 1903.

'® The Commissioner may or may not be a party in the proceedings.
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The role of LSB generally

44,

45,

46.

47.

LSB is responsible for managing all appearance work before courts, tribunals and
enguiries and related advice on legal process and risks. It is the central liaison
point for the litigation team and provides a single point of contact with our
external stakeholders, including taxpayers and their representatives, our external
legal services providers and court and tribunal personnel so that conflicting Tax
Office messages are not given. Contact with the external legal services provider
other than through LSB should be avoided as much as possible. If contact
without LSB is unavoidable then the LSB officer and other litigation team
members are to be informed and provided with copies of all relevant documents
without delay.

Generally, the LSB officer will:
. provide legal and litigation support

. provide advice on the admissibility and the extent of the factual evidence
required and available to support the ATO view

. identify any technical or procedural issues that require further discussion
with relevant stakeholders

. ensure that Tax Office policies and procedures are followed, for example
that we do not argue inconsistently with a precedential ATO view without
appropriate escalation and approval, and

. ensure that the Tax Office operates as a model litigant.

During the conduct of a matter, there will be mutual feedback on any
performance or resource issues that arise, and issues should be escalated
appropriately where otherwise unresolved.

Where Tax Counsel is not involved in the litigation, LSB will be the final decision
maker on all issues arising in the course of the litigation, including the technical
argument and issues relating to the conduct of the litigation, such as the litigation
strategy or issues concerning court or tribunal processes. Although the business
line officer will be consulted, the decision will ultimately rest with LSB. If members
of the litigation team cannot resolve an issue, it must be escalated to the relevant
SES officer in LSB who will further escalate the issue if appropriate. Significant
issues arising from tax technical and debt matters should be escalated to the
Senior Assistant Commissioner, Strategic Litigation and the relevant Senior Tax
Counsel, Strategic Litigation. Depending on the significance of the issue, it may
need to be escalated to the relevant Deputy Chief Tax Counsel (DCTC) or the
Chief Tax Counsel (CTC).

The role of LSB in tax technical litigation

48.

‘Tax technical litigation’ includes all litigation undertaken under Part IVC of the
Taxation Administration Act 1953 (TAA), declaratory proceedings brought in any
court that will directly affect the taxation liability of a taxpayer, and judicial review
under the ADJR or section 39B of the Judiciary Act 1903 in relation to any
decision made under both ITAA 1936, Income Tax Assessment Act 1997

(ITAA 1997), or the TAA. In short, tax technical litigation refers to matters
associated with the establishment of a substantive tax liability. It does not include,
employment related litigation, commercial litigation or debt litigation (which
relates to the collection of the substantive tax liability).
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49.

50.

The LSB officer must ensure where Tax Counsel is involved, that Tax Counsel is
kept fully informed of all important actions arising in the course of litigation.

Tax Counsel will be involved where the matter is a strategic litigation matter (as
defined in paragraph 60 of this practice statement, or if the matter relates to an
existing priority technical issue.*” Tax Counsel will be the final decision maker on
the technical arguments to be run.

Where Tax Counsel is involved, the LSB officer must also ensure:

. that any matters requiring the advice of Tax Counsel are supported with
sufficient information and documentation to enable an informed decision
to be made

. that Tax Counsel is invited to any conference with counsel that is directed
towards technical arguments or important directions of the case, and

. assistance is provided to Tax Counsel to refine the Tax Office view where
appropriate.

The role of LSB in debt litigation

ol.

52.

53.

The Debt Litigation Stream within LSB is responsible for litigation relating to the
Tax Office collection of tax revenue and insolvency matters, under the laws
administered by the Commissioner or other relevant legislation such as the
Corporations Act 2001 and the Bankruptcy Act 1966. This responsibility includes
representing the Commissioner in court, briefing counsel, negotiating and settling
matters such as winding up companies (and substitutions), creditors petitions,
defended debt matters and voidable preference claims.

The services of the Debt Litigation Stream are utilised once other Tax Office debt
recovery areas have been unsuccessful in securing compliance on the part of
taxpayers in payment of their taxation liabilities.

The range of matters allocated to the Debt Litigation Stream includes:

. prosecution of civil claims for recovery which have been defended by the
taxpayer. Those claims include court proceedings commenced to secure
payment by company directors under the Director Penalty Notice regime
of unpaid PAYG tax liabilities incurred by companies

. filing creditors’ petitions to secure the bankruptcy of a taxpayer where
satisfactory payment arrangements have not been made

. filing applications to wind up companies, after a statutory demand has not
been paid and where satisfactory payment arrangements have not been
made

. opposing applications by companies for the setting aside of statutory
demands

. opposing where appropriate applications made by taxpayers to the

Small Taxation Claims Tribunal for their release from liability for certain
classes of tax debts

7 Priority Technical Issue’ is defined in paragraph 11 of PS LA 2003/10.
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54.

95.

56.

57.

58.

59.

. acting on behalf of the Commissioner in relation to claims made by
bankruptcy trustees and the liquidators of companies for the repayment of
alleged preference payments

. acting on behalf of the Commissioner in opposing applications to set aside
Departure Prohibition Orders, or in pursuing Mareva injunctions where there
is a real risk of creditor prejudice through dissipation of a taxpayer’s assets

. recovering monies owed to the Commissioner pursuant to Reparation Orders

. providing legal advice to the business line in relation to litigation
conducted by the Debt Litigation Stream, and

. Family Law intervention proceedings.

Recovery action is commenced and conducted by the Debt Litigation Stream via firm
but fair action to secure the recovery of tax liabilities in line with the Legal Services
Directions, ATO Receivables Policy and other debt related practice statements and
external practice directions, such as the various court practice directions.

The use of ADR processes — formal and informal — is an important part of
pre-litigation processes and is actively pursued to lessen the cost of litigation to
the taxpayer, community and Tax Office.

Debt litigation has a number of outcomes, including:

. payment of outstanding debt by taxpayers

. implementing an agreed payment arrangement by taxpayers

. clarification of the law, or

. ensuring that compliant taxpayers remain within the tax system.

Ultimately debt litigation focuses on those taxpayers at the high risk end of the

Tax Office compliance model. Various techniques are required to ensure compliance
and that taxpayers meet their obligations under the relevant tax and corporation
laws.

The LSB officer must ensure where Tax Counsel is involved, that Tax Counsel is
kept fully informed of all important actions arising in the course of litigation.

Tax Counsel will be involved where the matter is a strategic litigation matter (as
defined in paragraph 60 of this practice statement, or if the matter relates to a
current priority technical issue.™® Tax Counsel will be the final decision maker on
the technical arguments to be run.

Where Tax Counsel is involved, the LSB officer must also ensure:

. that any matters requiring the advice of Tax Counsel are supported with
sufficient information and documentation to enable an informed decision
to be made

. that Tax Counsel is invited to any conference with counsel that is directed
towards technical arguments or important directions of the case, and

. assistance is provided to Tax Counsel to refine the Tax Office view where
appropriate.

18 ‘Priority Technical Issue’ is defined in paragraph 11 of PS LA 2003/10.
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Strategic litigation and the Test Case Litigation Program

60.

61.

62.

63.

64.

Strategic litigation refers to litigation that leverages compliance through
clarification of the law in key high risk areas. Strategic litigation also includes
cases where law clarification opportunities are not the primary objective, but the
other risks to the Commissioner are sufficiently severe as to warrant a strategic
corporate response.

The Senior Assistant Commissioner, Strategic Litigation provides technical
leadership and is responsible for ensuring that strategic litigation is managed
effectively, and is argued consistently with precedential ATO views. There are
also three Senior Tax Counsel providing technical leadership in strategic
litigation, two with responsibility for income tax issues and one with responsibility
for indirect tax issues. Strategic litigation may arise from the Debt Litigation and
Part IVC stream in LSB. The relevant Senior Tax Counsel may take direct
responsibility, or closely monitor, the strategic litigation cases, regardless of other
Tax Counsel involvement.

A strategic litigation team provides support to the Senior Assistant Commissioner,
Strategic Litigation to ensure that the highest priority litigation is identified,
reported and managed corporately. The primary responsibility of the relevant
Senior Tax Counsel, Strategic Litigation is technical leadership and management
of strategic litigation.

The strategic litigation team also manages the Test Case Litigation Program, and
provides the secretariat for the Test Case Litigation Panel.

The purpose of the program is to clarify the operation of the laws administered by
the Commissioner where:

. there is uncertainty or contention about how the law operates

. the issue is of significance to a substantial section of the public or has
significant commercial implications for an industry, and

. it is in the public interest for the issue to be litigated.

The role of LSB in non-tax litigation

Commercial law

65.

66.

The ATO General Counsel in LSB is responsible for the provision of expert advice
and litigation services in respect of commercial law issues affecting the Tax Office.
The commercial law group within LSB deals with issues arising out of contracts (for
information technology services and goods procurements), tendering and
procurement processes and associated administrative law issues, intellectual
property rights and real property. The commercial law group also provides advice
on procurement related corporate management practice statements and other
corporate guidelines.

External legal advice on commercial law issues must be obtained through the
commercial law team. The commercial law group leader is the LSB relationship
manager between LSB and Corporate Procurement and Facilities (including
Comcover).

Page 18 of 162 LAW ADMINISTRATION PRACTICE STATEMENT PS LA 2009/9



Employment law

67.

The employment law group within the office of ATO General Counsel deals with
issues arising from the Tax Office’s relationship with its employees. These issues
include litigation relating to termination of employment, industrial disputes and
litigation arising from discrimination claims against the Tax Office. Litigation is
usually conducted in the Australian Industrial Relations Commission, Federal Court,
Human Rights and Equal Opportunity Commission and other courts of appeal. The
employment law group also provides advice on all aspects of employment,
industrial and discrimination law issues as they affect the Tax Office.

Other stakeholders in litigation

Chief Tax Counsel and Deputy Chief Tax Counsel

68.

The CTC, relevant DCTC, and ultimately the Second Commissioner, Law, have
the final say in all tax technical issues argued in litigation. Special Leave
applications to appeal to the High Court will be decided by the CTC. The decision
whether or not to appeal an adverse decision will usually be made by the relevant
DCTC or, if necessary, the CTC or the Second Commissioner, Law on the
recommendation of the relevant Senior Tax Counsel, Strategic Litigation.

Tax Counsel Network

69.

70.

71.

72.

TCN is a national network of highly skilled tax technical officers. The role of TCN
is to provide technical leadership for the Tax Office. TCN works with the business
lines and CoE (where appropriate) to resolve the Tax Office’s significant tax
technical issues. The responsibility for formulating the ATO view on these
significant issues rests with TCN.

Where Tax Counsel is involved in litigation, they will have the final say as to the
ATO view and the preparation of arguments. Usually, once a Tax Counsel becomes
involved, they will have an on-going role throughout the litigation process. The level
of involvement of Tax Counsel may vary from case to case and from milestone to
milestone (for example when the Appeal Statement is being drafted, or when
submissions are being settled). This will ultimately be at the discretion of Tax
Counsel, who should work collaboratively with other members of the team, and
ensure that the skills and expertise of the other members are fully utilised.

Tax Counsel has an important role in strategic litigation matters. They will ensure
that:

. the coherent fabric of the law is maintained and an interpretation of the
law will not be pursued where it is not consistent with this principle, and

. cases are prepared and presented in a way that best enables the
ATO view to be presented to court.

Tax Counsel will have the final say in technical arguments arising in strategic
litigation. Tax Counsel will also contribute to the management of the wider risk
associated with the litigation.
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73.

In strategic litigation written instructions to external counsel should always be
signed off by Tax Counsel, especially where:

. the instruction is to make arguments not previously contemplated by the
Tax Office

. action is instructed to be taken that is contrary to the advice of counsel, or

. there is disagreement between senior officers of the Tax Office regarding

the arguments or the strategy to be put to counsel.

Any such directions provided by Tax Counsel to the LSB officer should be
forwarded immediately to the external legal services provider (where they are
involved) for the instruction of counsel.

Centres of Expertise

74.

75.

76.

Where the litigation raises a tax technical issue that requires the creation of a
precedential ATO view, or where there is a challenge to an existing precedential
ATO view, the relevant CoE must be consulted.

The level of assistance required from a CoE will vary in each case, depending on
the nature of the litigation, but the relevant CoE should be notified of the case
and consulted to determine their appropriate level of involvement.

With assistance from the LSB case officer, the business line will refer the issue to
the CoE gatekeeper for confirmation that the issue needs to be referred.*® Once it
is determined that CoE involvement is appropriate and a CoE officer has been
allocated, the CoE officer will be part of the litigation team and will be consulted
at all critical stages of the litigation to ensure that the ATO view has been
correctly applied.

Business lines

77.

78.

79.

Generally, throughout the litigation process, the business line will be responsible
for managing the risk associated with the case and dependent cases.

The business line has the responsibility of providing a complete and
comprehensive statement of facts. Where necessary LSB will assist the business
line case officer in cross-referencing the facts to supporting evidence.

With tax technical and debt matters the business line case officer has a key role
in assisting others in the litigation team to develop a full understanding of the
scope and operation of the relevant tax law and how the underlying compliance
and administrative issues have shaped the precedential ATO views on its
operation. The business line case officer is an important link to the relevant
experts on the law within the business lines.

19 Officers should follow their normal business line procedures for the referral of issues requiring CoE
assistance.
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80. The business line has a continuous role throughout the course of litigation.
Where the business line has collected the known facts at the audit and objection
stage, it will have valuable knowledge regarding the location of documents and
the underlying facts (including what facts have not been asserted or established).
The business line will support the litigation process with that knowledge. The
business line is responsible for issuing assessments and amended assessments,
and will harness the corporate expertise to ensure the accuracy of assessments
issued before and after the litigation process has commenced.

81. The business line will have an integral role in identifying whether or not a tax
technical issue arising from litigation is significant and requires escalation to TCN.
The business line will make an assessment of the risks posed to the
Commissioner which arise from the litigation. This necessarily requires an
understanding of not only the ‘legal’ or ‘technical’ issue but also of the business
context in which it arises, its impact in terms of numbers of taxpayers affected,
the revenue at risk and the implications for Government and the community as a
whole. The business line is responsible for managing this risk.

82. At the commencement of the litigation process, the business line in consultation
with LSB must assess (or review) the risk in relation to the litigation and the
underlying technical issue. If it is determined that the case and/or underlying
issue warrants the involvement of TCN, the business line must escalate it to the
relevant DCTC. (Alternatively, the LSB officer can escalate the issue to the DCTC
via the relevant Assistant Commissioner, Litigation).

83. The business line (with the assistance of other members of the litigation team
where required) will be responsible for developing a strategy to explain and
manage the implications of the court decision, and the associated compliance
impact. See Annexure G of this practice statement for details on the corporate
approach to dealing with the risks to the Commissioner arising from court and
tribunal decisions.?

ATO Special Counsel

84. The Tax Office may retain former Judges, Queens Counsel and Senior Counsel
to perform legal services for the Tax Office. They are referred to by the title
ATO Special Counsel while so retained. Their services are usually limited to the
provision of advice, on matters of significance to the Tax Office.

85. TCN facilitates access to ATO Special Counsel and undertakes a review of all
briefing materials forwarded to ATO Special Counsel to ensure that such
materials are of an appropriate quality. All requests seeking access to the
services of ATO Special Counsel must be referred to the appropriate person in
TCN.

86. To assist with quality control business lines should work with LSB in the first
instance to ensure that the briefing materials are of an appropriate standard.

% The business line officer will have a role in drafting the Decision Impact Statement and other documents
as discussed in Annexure F of this practice statement.
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External legal service providers

Solicitors
87.

88.

89.

There are currently a number of panels of solicitors in place which provide legal
services to the Tax Office in particular areas of law:

Debt Litigation Panel — litigation and legal advisory work in relation to
revenue collection, corporate insolvency law, bankruptcy and enforcement

action.

General Law Panel - litigation and legal advisory work in relation to areas
of non-tax law including:

Freedom of Information

privacy and secrecy provisions

access and information-gathering issues
commercial law

employment and anti-discrimination (for example covering issues
arising under the Public Service Act 1999 and other statutes
relevant to the management and behaviour of staff)

tort law
defamation, and

other non-tax issues arising under laws such as Crimes Act 1914,
Criminal Code Act 1995, Proceeds of Crimes Act 2002 and the
FMA Act.

Tax Technical Litigation and Tax Legal Advice Panel — litigation and legal
advisory work in relation to such matters as:

all litigation undertaken under Part IVC of the TAA involving
reviewable decisions, including assessments and private rulings

declaratory proceedings brought in any court that will directly affect
the taxation liability of a taxpayer

judicial review under the ADJR or section 39B of the Judiciary Act
1903 in relation to any decision made under the ITAA 1936 and
the ITAA 1997, or the TAA, and

other tax related litigation, such as decisions under section 344 of
the Superannuation Industry (Supervision) Act 1993.

Solicitors acting for the Commissioner are expected to assist the Commissioner
in the conduct of litigation to achieve a timely and appropriate resolution of the
particular dispute. This may result in law clarification which provides greater
certainty for the community about the law. A solicitor acting for the Commissioner
will provide legal services in the conduct of litigation consistent with the
professional and ethical standards expected of a solicitor practising in the
relevant State or Territory.

The Tax Office’s policy in relation to engagement of external solicitors is set out
in Annexure A of this practice statement.
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90. As the solicitor will have direct dealings with taxpayers or their representatives it
is expected that the solicitor will also conduct himself or herself consistently with
the standards of conduct expected of a tax officer. In particular the solicitor must:

. comply with the Legal Services Directions made by the Attorney-General
for the conduct of litigation by Commonwealth Departments and Agencies

. if the solicitor becomes aware of, or suspects, a breach of the
Attorney-General’'s Legal Services Directions, notify the LSB officer
immediately of that breach or suspected breach and advise on any
possible actions that would minimise the impact of that breach

. comply with the tax law secrecy provisions, and
. avoid conflicts of interest and where one arises, advise the Tax Office
immediately.

91. The solicitor will provide general legal services, including advice on the selection
of external counsel, drafting and filing court and tribunal documents, advise on
the adequacy and admissibility of evidence, advise on court requirements and
procedures, and undertake advocacy where appropriate.

92. The solicitor needs to clearly understand the requirements of the Commissioner
in the conduct of the case, and to relay those requirements to counsel. Thus, it is
vital that clear and specific instructions are provided from the LSB officer to the
solicitor. In turn, the solicitor is expected to advise the Tax Office of views
provided by counsel on the case and any developments in the court timetable.

93. There is a category of legal work which cannot be undertaken by any other
external legal services provider but tied legal services providers.* This relates to
‘tied work’ which must be briefed directly to the Australian Government Solicitor
(AGS) outside of its membership of any panel of external legal services
providers. ‘Tied work’ as defined by the Legal Services Directions comprises
areas of Government legal work relating to:

Category Tied provider
Constitutional issues AGS
National security issues AGS

Legal advice to be considered by Cabinet or AGS
relied on in preparing a Cabinet submission
or memorandum

Legal advice on a legislative proposal to be AGS
considered for adoption by Government or

on draft legislation for introduction into

Parliament

2 The Attorney-General may give approval for a legal services provider other than a tied provider to
undertake tied work. However, approval would be subject to conditions, for example that any advice
prepared by the provider is to be settled in consultation with, and reflecting any comments made by, a tied
provider, and that the instructing agency pay the costs of the tied provider to consider and prepare
comments about the advice — see Paragraph 3B of Appendix A of the Legal Services Directions.
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Category Tied provider

Public international law work

(a) International litigation and arbitration (@) AGS, AGD,? DFAT®
(Government to Government)

(b) Advice involving Australia’s or another (b) AGS, AGD, DFAT
country’s obligations under international

law
(c) Advice on treaty implementation (c) AGS, AGD, DFAT
(d) Advice on implementing a treaty (d) AGS, AGD, DFAT

(including bilateral agreements)

(e) Domestic litigation involving a significant ¢y AGS, AGD
public international law issue

Drafting work

(a) Drafting Government Bills and (a) Office of Parliamentary Counsel
parliamentary amendments of Bills

(b) Drafting of regulations, ordinances and (b) Office of Legislative Drafting and
regulations of non-self-governing Publishing in the
territories and other legislative Attorney-General’'s Department
instruments made or approved by the
Governor-General, or published in the
Statutory Rules series

Counsel

94. Counsel may be engaged to provide legal advice or to represent the
Commissioner in legal proceedings either:

. through an external solicitor, or
. by direct brief from an LSB officer.

95. There is a rigorous process for approval for the engagement of counsel. When
briefing counsel, staff must follow the guidelines set out in Annexure B of this
practice statement.

Alternative dispute practitioners

96. These practitioners may or may not be legal practitioners. See Law
Administration Practice Statement PS LA 2007/23 Alternative Dispute Resolution
in Tax Office disputes and litigation.

22 attorney General's Department.
23 Department of Foreign Affairs and Trade.
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SECTION 3. THE LITIGATION PROCESS — TAX TECHNICAL MATTERS

97. Tax technical litigation includes all litigation undertaken under Part IVC of the
TAA. The Part IVC procedures apply where various federal tax and
superannuation Acts or Regulations provide that a taxpayer may object against a
taxation decision, that is, an assessment, determination, notice or decision. Tax
technical litigation also includes declaratory proceedings brought in any court that
will directly affect the taxation liability of a taxpayer, and judicial review under the
ADJR or under section 39B of the Judiciary Act 1903 in relation to any decision
made under taxation legislation including the TAA. For present purposes, tax
technical litigation does not include debt litigation, employment related litigation,
or commercial litigation.

98. Although each of these types of actions is subject to its own jurisdictional rules,
tax technical litigation will most commonly be conducted in the Administrative
Appeals Tribunal (AAT), Federal Court and High Court. The following paragraphs
deal with the procedures to be applied in litigation in each of those venues.

99. For matters that are test case funded, the AAT or the Court must be advised that
the appeal is being funded by the Commissioner under the Test Case Litigation
Program. Details the parties are seeking to have clarified must be provided.

Litigation in the AAT

100. The AAT does not have a general power to review decisions made under
Commonwealth legislation. The AAT can only review a decision if an enactment
provides that applications may be made to the AAT.* In taxation matters the
relevant decision will generally be the determination of an objection under
section 14ZZ of the TAA, however, some of the legislation administered by the
Commissioner provides for an application directly to the AAT.%

101. Generally, a taxpayer must lodge an application to the AAT within 60 days of
service of the notice of an objection decision (28 days if in the Small Taxation
Claims Tribunal for amounts under $5,000). Once an application is filed, the AAT
notifies the Commissioner, via LSB, pursuant to subsection 29(11) of the
Administrative Appeals Tribunals Act 1975 (AAT Act) that an application has
been made for a review of a decision, including a copy of the application. LSB will
advise the relevant business line within 24 hours of receipt of the application, and
the litigation team will commence preparing for the proceedings.

102. Annexure C of this practice statement outlines in chronological order the
procedures required to be followed by tax officers in AAT matters.

Litigation in the Federal Court
103. Federal Court matters may arise in six main ways:

. a taxpayer may appeal directly to the Federal Court against an appealable
objection decision of the Commissioner in accordance with either
subparagraph 14ZZ(a)(ii) or paragraph 142Z(c) of Part IVC of the TAA

2* Section 25 of the Administrative Appeals Tribunal Act 1975.
5 For example, a decision to cancel a tax file number — section 202F of the ITAA 1936.
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a taxpayer or the Commissioner may appeal to the Federal Court, on a
guestion of law, from a decision of the AAT in accordance with section 44
of the AAT Act

the AAT may refer a question of law arising in a proceeding before the
AAT to the Federal Court for decision in accordance with section 45 of the
AAT Act

a taxpayer may apply to have a decision of the Commissioner reviewed
by the Federal Court in accordance with section 5 of the ADJR*

a taxpayer or the Commissioner may seek an injunction, a declaration or
some other kind of relief in accordance with section 39B of the
Judiciary Act 1903, or

the Commissioner may be involved in proceedings in the Federal Court
for the recovery of outstanding taxation debts owed by taxpayers, either
as the plaintiff in first instance proceedings or as the appellant or
respondent in proceedings on appeal from a lower court. Debt litigation
proceedings also include appeals by taxpayers against Departure
Prohibition Orders issued by the Commissioner under Part IVA of the
TAA. Departure Prohibition Orders are orders preventing a person from
leaving Australia and are issued by the Commissioner against taxpayers
who have an outstanding tax liability where it is considered that if they
leave Australian jurisdiction, recovery of the outstanding tax liability will be
at risk. Procedures for appeals against Departure Prohibition Orders are
specifically dealt with in Order 52C of the Federal Court Rules.

104. Annexure D of this practice statement outlines the procedures required to be
observed by tax officers involved in Federal Court matters. These procedures
arise as a result of obligations in the:

Federal Court Rules
Federal Court of Australia Act 1976
Federal Court of Australia Regulations 2004, and

Federal Court Practice Directions and Practice Notes.

Early involvement of LSB in potential Federal Court litigation

105. The Tax List Directions issued by the Federal Court of Australia in April 2008
aimed to improve the conduct and management of tax cases. These Tax List
Directions impose a strict timetable for Part IVC of the TAA Tax Appeals filed in
the Federal Court at first instance. As a result, the timetable leading to hearing is
significantly shortened and times for filing documents and evidence are also
significantly brought forward with little or no opportunity for extensions of time.

%gection 5 of the ADJR also gives the Federal Magistrates Court jurisdiction to hear applications. Whilst the
rules of the Federal Magistrates Court may differ slightly from the Federal Court Rules, tax officers should
follow the same internal processes in both Courts.
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106. To ensure that the Commissioner complies with the abbreviated timetable
contained in the Tax List Directions, a Litigation Risk Matrix?’ has been
developed to identify cases at the objection stage which are likely to proceed to
litigation. Where it looks likely that an objection decision will be litigated, there are
additional steps that need to be followed to ensure that all avenues aimed at
resolving the ongoing dispute with the taxpayer are exhausted.

107. Where likely litigation cases are identified, the business line will work with the
taxpayer to endeavour to resolve the dispute. This may include the business line
contacting the ADR Network for assistance. Details on how to contact business
line representatives on the ADR Network can be found via the ADR homepage. If
the objection decision continues to look like it is headed for litigation, the relevant
business line must contact LSB via the relevant LSB Part IVC Manager.

108. For those cases where an appeal appears likely to be filed in the Federal Court,
the LSB Part IVC Manager will work with the business line to reduce the risk of
litigation where possible and to prepare the case for litigation. A main focus will
be the preparation of a draft Appeal Statement and the management of
documents and evidence prior to the filing of an application.

Litigation in the High Court

109. There is no automatic right of appeal from a decision of the Full Federal Court to
the High Court of Australia. The party dissatisfied with a decision of the Full
Federal Court, whether it is the Commissioner or the taxpayer, must apply to the
High Court for Special Leave to appeal to the High Couirt.

110. Section 73 of the Commonwealth of Australia Constitution Act 1901 (the
Constitution) confers the appellate jurisdiction on the High Court. The High
Court’s jurisdiction to hear and determine appeals from judgments of the Federal
Court of Australia is subject to the regulations prescribed by section 33 of the
Federal Court of Australia Act 1976. An appeal cannot be brought to the High
Court from a judgment of the Federal Court constituted by a single judge®® and an
appeal may not be brought from the judgment of the Full Court of the Federal
Court unless the High Court gives special leave to appeal.®

111. A decision to seek Special Leave to appeal to the High Court is an important
matter for the organisation and must be approved by the CTC. To ensure that the
CTC and relevant DCTC have adequate time to consider the decision to seek
Special Leave to appeal and the proposed application, the litigation team in
collaboration with the relevant Senior Tax Counsel, Strategic Litigation,30 must
commence planning immediately on receipt of an adverse Full Federal Court
decision.

" Guidelines on the Litigation Risk Matrix can be found on the intranet on the Online Resource Centre for
Law Administration.

%8 Subsection 33(2) of the Federal Court of Australia Act 1976.

2% Subsection 33(3) of the Federal Court of Australia Act 1976.

% There are three Senior Tax Counsel involved in strategic litigation, two with responsibility for income tax
issues and one with responsibility for indirect tax issues.
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112. The Tax Office’s actions in response to a taxpayer’s Special Leave to appeal
application should also be carefully managed. There are, however, some
applications which have little merit or are made by an unrepresented litigant.
These will not generally be considered as strategic litigation, and will require little
or no involvement from the CTC. The appropriate decision maker will need to be
agreed between the relevant Senior Tax Counsel, Strategic Litigation and the
relevant DCTC once an application has been received.

113. Annexure E of this practice statement provides a summary of the timeline and
process that must be followed in proceedings before the High Court.

Case management

114. Common to all tax technical litigation, regardless of venue, is the management of
the Strategic Internal Litigation Committee (SILC) process. A SILC is to be
convened for every litigation matter, and meetings should be convened at all critical
stages of the proceeding. Each SILC meeting has a particular purpose in managing
the litigation matter to ensure that the litigation strategy is appropriate and in place:

. Document Preparation SILC
. Instruction SILC

. Pre-hearing SILC

. Post-hearing SILC

. Pre-decision SILC

. Decision SILC

. Post-decision SILC, and

. Appeal SILC.*!

115. However, itis recognised that due to the timeframes set by the courts or tribunals
in particular cases, it is not always possible to convene every SILC for each
litigation matter. Good judgment and consultation between the litigation team
members are required to ensure continual good management of the case and
that key decisions are made collaboratively. The composition of each SILC can
vary depending on the significance of the matter, but will always include the LSB
case officer and the business line case officer. Depending on the particular case,
it may also include Tax Counsel, another business line officer and CoE officers.

Consideration of ADR

116. During the SILC process, the litigation team must consider whether the matter is
suitable for ADR. If suitable, it is essential that parties carefully consider and
select a process which is suited to the circumstances and nature of the dispute.

117. Afull discussion of the policies and guidelines that tax officers must follow when
attempting to resolve or limit disputes by means of ADR is set out in Law
Administration Practice Statement PS LA 2007/23 Alternative Dispute Resolution
in Tax Office disputes and litigation.

*! Details of what is required for each of the SILCs should be outlined in the SILC Case Management Plan.
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SILC Case Management Plan

118.

119.

120.

Every tax litigation matter and complex debt litigation matter must have a SILC
Case Management Plan. A SILC Case Management Plan is a document setting
out the details and status of a litigation matter, including the litigation strategy and
any milestones. The Case Management Plan must be completed, and include all
critical information such as a summary of the issues, the ATO view, the
significance of the matter, the litigation risk rating and the ongoing costs related
to the matter. At the commencement of the proceeding, the LSB officer should
provide a current SILC Case Management Plan template to the business line
officer who will complete certain parts of the SILC Case Management Plan before
returning it electronically to the LSB officer, together with recommendations as to
who within the business line should be invited to the SILC.

The SILC Case Management Plan is to be updated by the LSB officer throughout
the litigation process, particularly after each SILC meeting. Updated versions of
the SILC Case Management Plan should be regularly provided to all internal
members of the litigation team.

Active use of the SILC Case Management Plan will ensure that there is:

. proactive management and regular monitoring of costs, for example, by
obtaining cost estimates. The SILC Case Management Plan provides for
estimates of costs and actual costs to date

. strategic management of litigation by monitoring the timely progress of
cases

. collaborative partnerships between all relevant stakeholders

. limitation of interlocutory disputes where appropriate, and

. increased consideration and use of ADR.

Management of court and tribunal decisions

121.

122.

123.

One key aspect of managing litigation includes ensuring that decisions® of courts
and tribunals are circulated to and considered by the appropriate stakeholders
within the requisite timeframes, and that risks arising from the decisions are
analysed and strategically managed.

LSB officers are responsible for managing court and tribunal decisions in
accordance with the rules set out in Annexure F of this practice statement. The
guidelines set out in Annexure F of this practice statement also discuss the
responsibilities and roles of other relevant stakeholders in the management of
decisions and risks arising from them.

The approach outlined in Annexure G of this practice statement ensures a
corporate approach to dealing with the risks to the Commissioner arising from
court and tribunal decisions.®® It is essential that staff follow the procedures to
ensure that these risks are minimised.

%2 \pecisions’ will include interlocutory decisions which have some strategic importance.
% There will be instances where litigation will have consequences not only for the Commissioner, but for the
community and Government as a whole.
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SECTION 4. RISK MANAGEMENT IN TAX OFFICE LITIGATION

124.

125.

Once a matter is in litigation, the litigation team must undertake a separate risk
assessment to determine the level of the litigation risk®* associated with the case.
This will assist the team to determine and apply the most appropriate litigation
strategy.

In litigation, risks are managed in line with various corporate strategies and
processes which address risks. Corporate Management Practice Statement

PS CM 2003/02 (G) Risk and Issues Management was developed to ensure that
risk management underpins all Tax Office activities.

Where litigation relates to an existing priority technical issue

126.

127.

128.

Priority technical issues may be resolved in any of a number of ways, and the
resulting views expressed in a number of ways including the issue of public
rulings, and these views may be restated in educational material, scripts and
guides and applied through audit processes and objections. The resolution of
priority technical issues may result in litigation or may involve litigation as part of
the resolution strategy. For example, litigation may follow the issue of a

private ruling, or the issue of an amended assessment. There may be occasions
when the ATO view, as set out in a public ruling, will subsequently be challenged
through litigation.

The likelihood of, and response to, litigation should be addressed by the risk
owner® in consultation with TCN as part of the broader resolution strategy.

Where it has been decided that an issue ought to be tested in the courts, or it is
clear that the emerging ATO view is unlikely to be accepted by a taxpayer or
class of taxpayers, the Senior Tax Counsel, Strategic Litigation should be
advised and a member of the strategic litigation team allocated to assist with the
selection of a potential case and the management of the litigation. The role of the
strategic litigation team is to ensure that a corporate response is given to the
issue and, with the assistance of Tax Counsel, to ensure that the issue is
explored and argued in a manner conducive to achieving the best possible
guidance from the courts.

Engagement of TCN during litigation

129.

As litigation provides law clarification and is an avenue for expressing and testing
our views of the law to courts and tribunals, it is important that a risk assessment
is undertaken by the litigation team to determine whether or not the matter
requires the involvement of TCN. TCN may be required where the possible
consequences of a court or tribunal decision (adverse or favourable to the
Commissioner) give rise to a level of risk that needs to be strategically managed.

8 ‘Litigation risk’ refers to the risks that flow from the litigation process itself, including risks of breaching
court and tribunal orders, breaching or being perceived to breach the Attorney-General’s Directions,
adverse comment from the courts and tribunals as well as the risk of an adverse decision and further
appeals.

® Risk ownership generally lies with a business line. Priority technical issues usually arise from the business
service line risk identification strategies. Refer to PS LA 2003/10.
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130.

131.

132.

Once a matter is in litigation, if it appears likely that appeals will follow the
outcome of a court or tribunal decision, mitigation strategies should be identified
in line with the processes set out in Annexure F of this practice statement.

Risks in terms of poor representation, preparation, or inadequate evidence
should be avoided by appropriate team based approaches in litigation, such as
use of SILCs and case call-overs, as well as through the application of
procedures developed to ensure best practices in courts and tribunals. Where the
risks cannot be avoided, the case and issue is to be escalated through the
call-over process.

A more thorough discussion on how to manage risk in tax litigation is set out in
Annexure G of this practice statement.

Reduce or eliminate risk through settlement or ADR

133.

134.

The Code of Settlement Practice recognises that settlement may be an
appropriate way to resolve a matter depending on the circumstances of the case.
The litigation team needs to consider:

. whether the cost of litigating (including internal costs) is out of proportion
to the possible benefits

. the prospects of success, including collection of the tax, and

. the likely award of costs.

These considerations need to be assessed as objectively as possible. Refer to
Law Administration Practice Statement PS LA 2007/23 Alternative Dispute
Resolution in Tax Office disputes and litigation.

SECTION 5. ADMINISTRATION AND RELATED MATTERS
Costs ordered by the court

135.

136.

All legal cost payment issues must be referred to LSB. Legal costs are the costs
for professional work and disbursements in relation to legal work or litigation.
These include fees, charges, expenses, disbursements and remuneration for
work done by a person in the capacity of a barrister or a solicitor. Disbursements
are those payments which have been made in pursuance of the professional duty
undertaken by the solicitor, which he or she is bound to perform, or which has
been sanctioned as professional payments by the general practice and custom of
the profession.

Costs generally fall into one of five categories:

. fees paid to the instructing solicitor

. fees of counsel

. court fees

. disbursements (for example, stamp duties), and
. witnesses’ expenses.
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137.

138.

The general rule is that ‘costs follow the event’ — that is a successful party is
entitled to recover costs on a ‘party and party’ basis. However, this is always
discretionary so that a court may decide not to allow the successful party to
recover costs, or may allow costs to be recovered on a different basis (such as
‘solicitor and own client’, or such as specifying the amount to be recovered in a
particular respect, or such as specifically including or excluding costs in a
particular respect). If the court decides not to award costs to the successful party
according to the general rule, it may refuse them in part or totally, depending on
the circumstances of the case.

In any legal proceedings where the Commissioner is a party and a court orders
costs but the court does not specify what amount of costs is to be paid, staff must
follow the procedures detailed in Annexure H of this practice statement.

GST implications of legal costs

139.

140.

When making a payment of legal costs, or formulating a schedule of legal costs
to receive payment, either as a result of a court order or an out-of-court
settlement by agreement that includes a provision for the payment of legal costs,
Tax Office staff must:

. consider any entitlement to an input tax credit of the parties to the original
supply of legal services

. apply the legislation, court rules and case law in each jurisdiction to
determine the amounts to be paid, and

. consider any jurisdictional differences in court rules regarding the
assessment and determination of legal costs and whether or not an
entitlement to an input tax credit is to be taken into account when making
payment of legal costs.

Annexure | of this practice statement provides guidelines to staff on how to
determine the GST implications of legal costs.

Payment of accounts

141.

142.

Payment of all appropriate accounts from counsel, other external legal services
providers or ADR practitioners must be made within 30 days of receipt, in
accordance with Commonwealth policy. In circumstances where the Tax Office
has a specific contract, payment should be made in accordance with the terms
and conditions of that contract.

Where counsel and other legal services providers have been directly briefed by
the Tax Office, the record of engagement must be recorded on ATOLegals and
the accounts will be paid by LSB through the normal process of accounting for

public monies.
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The ATOlaw Opinions Database

143. The Opinions Database on ATOlaw is a central database that includes legal advice
obtained from both internal and external sources. Access to the Opinions Database
is limited to LSB staff and TCN. All of the legal advice is arranged in broad
categories and the full text of each advice is searchable. Each advice includes a
summary and a list of legislation and cases referred to. In many cases the legislation
and cases are linked to other relevant materials in the ATOlaw database.

144. Maintenance of an Opinions Database for the Tax Office ensures that:
. all relevant legal advice is in an organised and accessible form

. up to date legal advice on a wide range of issues is available to authorised
staff to apply in researching and advising on current issues, and

. staff can determine whether or not legal advice on a particular issue has
already been obtained and so avoid incurring the cost of obtaining
duplicate advice.

145. LSB must ensure that the Opinions Database has been checked before new
advice is prepared internally or obtained from external legal service providers.
New advice must only be prepared or obtained when no legal advice on the
Opinions Database addresses the issues, or if the existing legal advices are
considered to no longer reflect the current state of the law.

146. The legal advice must be provided electronically and in the format required (LSB
will inform external providers of the Tax Office’s desired format, and will follow-up
with the external provider if the advice is not provided in the format required).
LSB will draft a summary of the advice, consider whether it is appropriate for it to
be included on the database, and if so, arrange for the advice and summary to be
placed on the Opinions Database. It may be appropriate in certain circumstances
to include background briefing papers on the Opinions Database.

147. There are occasions where a taxpayer will provide to the Tax Office a legal
opinion/advice. Similarly, there will be instances where a panel firm will receive
an advice or opinion on the Tax Office’s behalf. In both these instances, the
advice must be forwarded to LSB with a summary so that it can be appropriately
considered for inclusion on the Opinions Database.

148. There may be instances where it is decided that the inclusion of a legal advice
should be deferred, for example where there is ongoing litigation. Certain
sensitive information may be removed or edited from opinions prior to posting on
the database (for example names or other details of taxpayers or staff).

149. In some cases, the inclusion of an opinion onto the Opinions Database may be
deferred for a period of time due to the sensitivity of the subject matter. Approval
to defer the inclusion of an opinion or advice must be sought from an SES officer
in LSB.

150. If officers other than those in TCN or LSB require access to the Opinions
Database, it must be authorised by an SES officer or an EL2 stream leader in
LSB. Access will be revoked when it is no longer required (for example if an
officer moves to an area or position for which access to opinions is not relevant).
Any requests for access must be forwarded to the Legal Opinions Administrator,
who is contactable through the ‘Opinions Database’ in Outlook. The request must
include a business case as to why access should be granted.
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151.

152.

153.

Officers who do not have access to the Opinions Database can request that a
search be conducted on the Opinions Database for opinions or legal advice
previously received by the Tax Office on certain issues. Requests for searches
can be made to the Legal Opinions Administrator and must include the following
details:

. name of officer seeking the request

. the requesting officer’s business line

. topics to be researched

. business reason for the request, and

. an endorsement by the requesting officer's manager.

Where existing legal opinions are considered to be no longer reliable, the matter
must be escalated to LSB by sending an email to the Legal Opinions
Administrator at ‘Opinions Database’ in Outlook, explaining the reasons why the
opinion is no longer reliable.

LSB is responsible for the administration of the Opinions Database. This ensures
that each legal advice is appropriately formatted and sanitised.
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ANNEXURE A

OBTAINING LEGAL SERVICES

PURPOSE: To set out the Tax Office policy regarding the corporate and legal
requirements that must be followed when engaging internal or external legal
service providers for litigation, legal advice or other legal services.

STATEMENT
1. This Annexure applies to all staff proposing to:
. engage the services of internal legal providers in Legal Services Branch
(LSB)
. approve and/or engage the services of external legal service providers,*®
and
. approve and/or engage the services of alternative dispute resolution
(ADR) practitioners.*”
2. This Annexure does not apply to:
. Tax Practitioners Board related legal matters (except for the requirement
to have all engagements of legal service providers authorised through the
ATOLegals system)
. the engagement of external specialists in fields unrelated to law, such as

accounting specialists required at the pre-litigation stage; or

. criminal prosecutions that require the engagement of the Commonwealth
Director of Public Prosecutions by the Tax Office's In-house Prosecutions
Service or Serious Non-Compliance.®

3. LSB is the central co-ordination point within the Tax Office for providing in-house
legal services or obtaining legal services from external providers.

4, Tax officers from the business lines or the Centres of Expertise must ensure that
they have the approval of their managers before approaching LSB for in-house
legal services, or for the engagement of an external legal service provider.

5. LSB will advise the appropriate areas of the Tax Office immediately when they
receive notification of the following proceedings:

. Federal Court Part IVC Tax Appeals — via the Australian Government
Solicitor (See Federal Court Rules Order 52B, subrule 4(4)
Commencement of appeals)

. Administrative Appeals Tribunal Part IVC Tax Appeals — direct notification
to LSB by the Administrative Appeals Tribunal

% External legal service providers include panel firms of solicitors and counsel.

37 An ADR practitioner may not necessarily be a legal service provider. However for the purposes of this
Annexure, unless otherwise stated, the policy relating to the engagement of external legal service
providers will equally apply to ADR practitioners.

% This Annexure also does not apply to matters handled by the Tax Office’s In-house Prosecution Service
that are not referred to the Commonwealth Director of Public Prosecutions. Most of these matters relate to
undefended prosecutions for failure to lodge income tax returns, activity statements, or superannuation
member contributions statements. Other matters handled by In-house Prosecutions that are not referred to
the Commonwealth Director of Public Prosecutions include undefended prosecutions of unregistered tax
agents.
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ANNEXURE A

. other litigation where the Commissioner is the respondent — direct service
by the Applicant on LSB

. subpoena — served directly on LSB or via malil

. Freedom of Information applications — served directly to LSB via mail, and

. maladq;inistration and related monetary claims — served directly to LSB
via mail.

Where a business line receives notification directly of a legal proceeding in
relation to which legal services are required it must advise LSB in writing (via the
regional manager of the relevant LSB stream) immediately and also arrange for
the notice/defence/appeal to be provided to LSB immediately.

Matters that are initiated internally will generally relate to the seeking of advice.
However, there are also a range of matters where the Commissioner will
commence proceedings. These include:

. actions for the recovery of tax-related and other debts

. company and personal insolvency (including bankruptcy) matters

. securing taxpayer assets to ensure funds for payment of tax related debts
for example Mareva Injunctions

. applications under the promoter penalty provisions (primarily seeking
injunctions to prevent certain activities)

. civil prosecutions under the Superannuation legislation

. declaratory proceedings, and

. enforcement of contractual and other commercial matters.

To engage the services of LSB, the business line officer should make initial
contact with the regional manager of the relevant LSB stream. An outline of the
legal assistance requested must be provided so that appropriate resources can
be allocated.

Authorisation to engage external legal service providers — ATOLegals

9.

10.

11.

Once it is determined that it is appropriate to engage an external legal service
provider, including ADR practitioners, LSB must commence the process by
creating a work item on ATOLegals, the central reporting system for legal
services expenditure. All ATOLegals work items must originate from LSB. Once
completed, the work order form must be forwarded to an authorised officer of
LSB (listed on ATOLegals) for approval.

The approval will be made within two business days from the time of receipt of
the work order form unless further information is requested by the LSB
authorising officer.

The ATOLegals database details legal work undertaken by all external legal
service providers, including ADR practitioners, and sets out details of their
engagement and invoices. This ensures that the Tax Office:

. captures, records and reports legal services expenditure

. knows and understands the nature of all legal services procured
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12.

13.

14.

15.

16.

ANNEXURE A

. monitors the use and performance of external legal service providers, and
. has information on fees payable.

LSB must authorise all requests to engage the services of an external legal
service provider. Initial written instructions to an external legal service provider
(other than direct briefs to counsel)®** must be accompanied by an ATOLegals
form.

A new ATOLegals referral is required for all new matters. A new matter occurs
when the litigation moves to a new phase, for example, the initial proceedings will
be a new matter and any subsequent appeal will be a new matter. Any advice
arising during the course of the proceedings will not be a new matter. Such
advice might, for example, be on evidence or prospects of success or the
interpretation of a provision or case.

An existing ATOLegals referral number must not be used to seek multiple
services from an external provider, even if in connection with a single project or
for the general purposes of a single business line.

In relation to requests for advice outside of litigation every instance of a discrete
new request for advice (even if related to a previous request) will be a new matter
except where some minor request for clarification of an advice is being sought.
For example during the course of an audit, advice might be sought on three
separate occasions for the use of access powers, the formulation of a notice
under a tax law, and the meaning of a term or provision of a document. This will
mean that there have been three discrete instances for advice requiring three
ATOLegals numbers and authorisations.

In every instance the advice referred to above is to be captured on the Opinions
Database (see paragraph 143 of this practice statement).

% Whilst direct briefs need to be captured on ATOLegals, the work form does not need to be sent to counsel
as counsel and ADR practitioners will send their invoices directly to the LSB case officer, and not via
ATOLegals.
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ANNEXURE B

BRIEFING COUNSEL

PURPOSE: To provide details of the process and standards for briefing external
counsel

STATEMENT

1.

The Tax Office’s engagement of counsel is subject to the requirements
formulated by the Attorney-General’'s Department, in particular Appendix D to the
Attorney General's Legal Services Directions 2005 (Legal Services Directions),
Engagement of counsel.

Legal Services Branch (LSB) has corporate responsibility for legal services in the
Tax Office, and is the central point of reference in respect of all legal work where
the Tax Office is using external legal providers.*® Requests for access to any
legal services, including counsel, must go through LSB.** Business lines
generally have a central point which coordinates all contact with LSB. Business
line officers must check their own business line procedures before approaching
LSB.

In all matters where external counsel is engaged and officers from Tax Counsel
Network (TCN) are involved, the relevant Tax Counsel must approve the contents
of the brief before it is forwarded to counsel.

The business line has the responsibility of collecting sufficient documentary and
other material to enable the litigation team®® to understand the transaction or
issue generally, so that counsel can be briefed appropriately. Prior to the brief
being prepared, members of the litigation team should collaborate with each
other to determine the legal issues surrounding the evidence, in particular
whether or not there is sufficient evidence in the matter for the purposes of
litigation.

Where an external solicitor is engaged in a matter, that external solicitor will
prepare the brief to counsel. The LSB officer must ensure that the external
solicitor is aware of and adheres to the requirements under the Legal Services
Directions.

Litigation matters

6.

In direct brief litigation matters (where an external solicitor is not engaged) the
LSB officer will prepare the brief to counsel. However, during the litigation
process, questions may arise for counsel where an ATO view has not yet been
formed, or there are alternative views within the office. In this type of situation, it
may be appropriate for Tax Counsel to also be involved. Officers will need to
work collaboratively to achieve the best outcome.

40
a1

42

External legal providers include the Australian Government Solicitor.

There will be rare cases where this does not occur. Where an alternative arrangement is considered
necessary this must have the approval of the Senior Assistant Commissioner, LSB.

This will normally comprise the LSB officer, business line officer, and Tax Counsel or Centre of Expertise
representative (where involved).
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ANNEXURE B
Technical advice outside of litigation

7. Where a technical or point-of-law opinion is sought from counsel, and the matter
has not yet progressed to litigation, it may be more appropriate for an officer
outside of LSB (either the business line officer, or if Tax Counsel is involved, the
TCN officer) to prepare the brief. However, as the central point of reference to
legal work in the Tax Office, LSB will be responsible in all matters for the
professional management of the brief. This means that LSB will look after the
administrative mechanics of briefing counsel. Where Tax Counsel is not involved,
LSB will also ensure that the standard of the brief and requirements as set out in
this practice statement have been met.

Basic requirements of a brief

8. It is recognised that every brief is different. There must be some degree of
flexibility in the manner in which briefs are compiled, having regard to the special
circumstances of any particular matter, but a high standard of professionalism is
expected in the content and presentation of any brief prepared on behalf of the
Commissioner. This Annexure sets out the basic requirements that the brief must
meet, and the process that tax officers must follow in briefing counsel.

9. The basic requirements which must be met for each brief are summarised as
follows:

. Where Tax Counsel is not involved, LSB officers must obtain the
appropriate approval to brief counsel.

. The approval must be recorded by the LSB officer on ATOLegals and
placed on the LSB litigation file.

. On each occasion counsel is briefed, the LSB officer must contact the
Office of Legal Services Co-ordination to ascertain the approved
Commonwealth Rate.

. Counsel is only to be briefed at the approved Commonwealth Rate.
. Where counsel is briefed to appear at a hearing, the brief must advise
counsel:

- what the tax mischief is, and instruct counsel to communicate the
tax mischief to the court or tribunal®®

- to communicate the ATO view to the court or tribunal, and

- to provide written submissions to the LSB officer at least a week
prior to the hearing.

. The brief must contain a condition that, in accepting the brief, counsel is
taken to warrant that he or she has not, at any time, been declared
bankrupt.

. The brief must include a copy of Appendix B to the Legal Services

Directions — The Commonwealth’s obligation to act as a model litigant,
and the brief must instruct counsel to comply with its obligations.

“3 This does not necessarily apply for debt litigation.
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ANNEXURE B

The decision to brief counsel

10.

11.

12.

13.

14.

The decision for counsel to be briefed may be made at any time during the
dispute process. However, where counsel is to be briefed in a litigation matter, it
is desirable to do so at the earliest possible time.

In a litigation matter, the question of whether counsel should be engaged should
be canvassed at the Instruction Strategic Internal Litigation Committee meeting,
held within two weeks of natification of the matter between the litigation team.
The question of whether the matter should be briefed by an external solicitor or
by LSB must also be considered at this time.

As a guide, early consideration of engaging counsel should be given in matters
which have the following factors:

. a high net wealth or prominent taxpayer

. a history of audits or investigations by the Tax Office

. any inconsistency in the Tax Office position

. the taxpayer is represented by a big accounting or legal firm

. senior counsel is being briefed for the taxpayer, and

. significant volumes of material or a very complicated factual matrix are
involved.

There are also instances where counsel may be briefed for advice in matters not
currently in litigation. Complex matters at the audit or objection stage may benefit
from advice from counsel on contentious technical issues or evidence
requirements. In these circumstances, business lines must follow their risk
management processes and determine as early as possible whether or not it
would be appropriate to engage counsel. If the business line decides that counsel
should be engaged, the business line officer must check their own business line
procedures before contacting LSB to commence the process. The decision on
whether or not to engage counsel rests with LSB, unless Tax Counsel is involved.
Where Tax Counsel is involved, the decision will rest with Tax Counsel. The
process set out in this Annexure will apply in all instances where the decision has
been made to engage counsel.

If a decision is made that counsel involvement is appropriate, the litigation team
should turn its mind to which barrister(s) should be briefed. Where there is, or is
to be, an external solicitor involved, the external solicitor must also be consulted
before making a final recommendation.

Selection of counsel

15.

The Legal Services Directions, under paragraph 4C of Appendix D Engagement
of counsel, state that:

All barristers are to be selected for their skills and competency independently of
their gender. An agency is to ensure that arbitrary and prejudicial factors do not
operate to exclude the engagement of female barristers or to limit the range of
barristers being considered for the brief.
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16.

17.

18.

19.

ANNEXURE B

The Tax Office is always looking to brief new and different counsel, rather than
always using the same barristers, in order to build the tax bar with capable new
senior and junior counsel. Nurturing new counsel into tax work is an aspect to
consider in addition to the consideration of how best to run a particular matter.
Engaging a new junior counsel to assist an established senior from the tax bar
can often work well in simple but important matters. There will be situations
where an experienced tax law junior could work well with a senior with relatively
little tax experience. Having two seniors or two juniors may be appropriate to
consider in rare matters. All barristers are to be selected for their skills and
competency.

When choosing barristers, three basic factors should be taken into account,
having regard to the nature of the particular matter: seniority, specialisation and
experience. Officers should also factor in counsel’s past behaviour. For example,
if counsel is known to be tardy in meeting deadlines, whether set by the Tax
Office or the court or tribunal, then this should be taken into account in
determining whether that counsel is appropriate in the matter under
consideration. Further, if a counsel is known to give excellent written advice but is
not known for court advocacy, then that counsel may not be an appropriate
choice for a matter that will be heavily dependant on what happens in court and
in cross examination. In the case of new counsel, other factors that need to be
taken into account include the barrister’s potential, and any recommendations
received from respected and more experienced counsel.

The LSB officer should discuss the selection of counsel with the litigation team,
with particular regard being given to the advice of the external solicitor if
engaged. The views of the business line as the risk owner of the underlying
technical issue are important and need to be taken into account. However the
final decision on selection of counsel will rest with the Law Sub-plan, as it is here
that the legal risks and knowledge of counsel can be properly weighed against
the relative importance of the particular matter. This means that where Tax
Counsel is involved in a matter, Tax Counsel’s preference will usually be followed
in the selection of counsel. However the LSB officer should obtain approval of the
Assistant Commissioners, Litigation on the counsel selected so that LSB can
monitor and ensure that counsel already engaged in significant matters are not
overloaded by the Tax Office. Disagreements on selection of counsel will be
escalated to the relevant Senior Tax Counsel, Strategic Litigation, or a Deputy
Chief Tax Counsel, who has the final say.

Where Tax Counsel is not involved, the LSB officer must obtain written approval
for selection of counsel from one of the following:

. For matters involving indirect taxes:
- Senior Tax Counsel, Indirect Taxes, or in his/her absence
- Senior Tax Counsel, Strategic Litigation (North or South), or
- Assistant Commissioner, Litigation (North or South).

. For all other matters under Part IVC of the Taxation Administration
Act 1953:

- Senior Tax Counsel, Strategic Litigation (North or South), or

- Assistant Commissioner, Litigation (North or South).
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. For Debt matters:
- Senior Tax Counsel, Strategic Litigation (North or South)
- National Technical Adviser, Debt Litigation
- Senior Tax Adviser, Debt Litigation
- Stream Leader
- Assistant Commissioner, Litigation (North or South), or
- State Manager.

. For Commercial and General Law matters, and Freedom of Information
matters:

- General Counsel, or
- Stream Leader.

20. Ideally, a nomination of counsel form should be used for the written approval on the
selection of counsel. The submission for approval and the documented approval
should be placed on the LSB litigation file. However, it is accepted that sometimes
the approval of counsel is made on a more informal process, such as by email (or if
approval is provided orally it is then documented) and placed on the file.

21. As a general rule, approval is given only to brief particular counsel. If a particular
barrister is not able to accept the brief, approval should be sought to brief an
alternative counsel.

22. Approval to brief counsel should also be recorded by way of an ATOLegals approval.

Counsel to comply with their taxation obligations

23. All counsel briefed directly by the Tax Office or on its behalf, must understand
that they are required to comply with their taxation obligations. Any issues which
arise out of this obligation must be discussed between counsel and the LSB
officer prior to the acceptance of the brief.

24. As of 1 March 2006, the new paragraph 4A of Appendix D of the Legal Services
Directions mandates that:

A brief issued to counsel is to contain a condition that, in accepting the brief,
counsel is taken to warrant that he or she has not, at any time, been declared
bankrupt, unless counsel advises of any such bankruptcy.

25. Thus, all direct briefs and all briefs delivered by an external legal provider on
behalf of the Tax Office must contain the following paragraphs:

The Attorney-General has made it clear to all Commonwealth Departments and
Agencies that it is expected that the Commonwealth will not engage counsel who
use insolvency as a means of avoiding tax. In accordance with paragraph 4A of
Appendix D of the Legal Services Directions 2005, counsel is taken to warrant,
unless he or she advises to the contrary, that he or she has not, at any time, been
declared bankrupt.

Additionally, the Commissioner of Taxation does not wish to engage Counsel who
are not complying with their taxation obligations. If you have any concerns about
these requirements or wish to discuss any aspect of them please do not hesitate
to contact your instructor.
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Setting a brief fee

26.

27.

28.

Appendix D to the Legal Services Directions sets out the maximum rates payable
to counsel and the circumstances under which ‘out of chambers’ and
‘cancellation’ fees may be paid.

Once approval for a particular counsel is given, LSB officers must ensure that
counsel is briefed and paid at the approved Commonwealth rate. Before
engaging counsel LSB officers are required to contact to ascertain the current
approved rate for counsel. This must be done on every occasion counsel is
engaged.

If counsel does not have an approved rate, the LSB officer should escalate the
matter to the relevant LSB business manager or to the Assistant Commissioner,
Litigation (North or South) with a view to having one established and approved by
the Office of Legal Services Co-ordination. For further details on how to contact the
Office of Legal Services Co-ordination refer to LSB Instruction Bulletin 2006/1.

Briefing counsel

29.

30.

31.

32.

Once appropriate counsel has been identified and approved, the LSB officer, (or
the Tax Office’s external solicitor, if involved), should telephone counsel prior to
the brief being prepared and sent. This will give the Tax Office and counsel an
opportunity for the nature of the matter to be outlined and to ascertain whether
the matter is one that is appropriate for the chosen counsel to have. Such a
conversation will determine whether counsel has any conflict in appearing for the
Tax Office in the matter, in terms of timing or commitment difficulty or an actual
conflict of interest in the matter. A timing or commitment conflict might not just
involve scheduled hearing dates, but counsel’s general availability to prepare all
necessary documentation, such as Statements of Facts, Issues and Contentions,
summonses, interrogatories, witness statements as well as attend each
interlocutory appearance before the relevant court or tribunal.

In direct brief matters where an external solicitor is not involved, all members of
the litigation team should be consulted before the final brief is issued to counsel.
Depending on the nature of the matter, the business line will be more cognisant
of the facts and can provide assurance that facts and evidence referred to in the
brief are correct. However, it is recognised that in circumstances where time is of
the essence, it may not be appropriate to engage in this consultation process. In
all direct brief matters where Tax Counsel is involved, Tax Counsel must provide
final approval before the brief is issued.

In all litigation matters, a copy of the brief should be provided to all members of
the litigation team.

The brief contains instructions to counsel and informs counsel as to what is being
sought from him or her. The quality of counsel’s advice will often be reflected in
the quality of the brief. It is therefore important that briefs are of a high standard
in order to obtain the best use of counsel's time and expertise.
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Presentation of the brief

33.

34.

35.

36.

Care should be taken in the presentation of the materials in the brief. Materials
should be provided in ring binder folders for ease of reference and access to
documents. This approach will also accommodate any necessary ‘updates’ to the
brief by way of additional or substitute documents.

It is vital to ensure that all documents incorporated in the brief are copied as
legibly as possible. Original documents should not be routinely provided to
counsel, but rather only provided where counsel has specifically requested the
production of the original documents.

Every brief must include a cover page. The cover page of the folder should
contain the following information:

. the type of brief (for example, Brief to Advise, Brief to Advise and Appear)

. the name of the barrister being briefed, and the name of the barrister’s
clerk (if any)

. the fee on brief — this is usually expressed as an hourly rate and a
maximum daily rate and should be expressed inclusive of GST and
inclusive of conferences, consultations, preparation and other necessary

work
. the name of counsel’s instructor and his or her contact details
. where the matter is a matter that is at litigation — the name of the court or

tribunal, the court or tribunal reference, and the names of the parties

. the names of other barristers also briefed in the matter (senior or junior)
and relevant contact details, and

. the Tax Office’s Australian Business Number.

The brief should be indexed, presented in a chronological order and divided by
numbered tabs.

Content of the brief

37.

The basic rule is that the brief should contain everything that counsel will need to
undertake the task for which he or she is briefed. As an illustration, the kind of
materials which might need to be included in a brief are:**

. instructions to counsel with a comprehensive memorandum as described
in paragraph 40 of this Annexure

. a chronology of critical events, the evidence which the Commissioner has
in his possession in support of each event, where the documentary
evidence was obtained from and in what respects the evidence is lacking
or the facts unknown

4 The contents of the brief may vary as they will be dependent on when counsel is briefed. That is, if
counsel is briefed at the beginning of the litigation process, then some documents, such as discovered
documents will not be available for inclusion at that time. Once these documents become available, they
should be provided to counsel.

Page 44 of 162 LAW ADMINISTRATION PRACTICE STATEMENT PS LA 2009/9



ANNEXURE B

. relevant documents filed in the court or tribunal, including the initiating
process, any Order 52B documents® or ‘T’ documents*® and other
relevant documents

. affidavits and any witness statements
. expert reports
. other evidence including discovered documents or documents obtained

under subpoena that the instructing officer thinks should be included. It
might be sufficient to include a copy of the list of documents discovered
and provide a copy of those documents which are of interest (cross
referenced to the list of documents to identify what is being provided)

. relevant correspondence

. any previous instructions from the Tax Office, and advices received from
the counsel briefed, and

. relevant authorities, articles, explanatory materials, rulings and other
materials which might assist counsel.

Other information

38. Depending on the type of matter that is being briefed, there may be other kinds of
materials which might need to be included. For example:

. Freedom of Information matters: the original Freedom of Information
request and any relevant decision document/s

. employment law matters: relevant documents from proceedings before
the Industrial Relations Commission or another commission, and

. recovery proceedings:

the correct name of the taxpayer and where the name has changed,
a copy of the relevant Australian Securities and Investments
Commission records setting out the history of the change in names

the current status of that taxpayer — if a corporate body, whether it
has been or is subject to external administration and if so, what
type and when

a statement of the objective of the Tax Office

a statement of all of the current outstanding tax liabilities of the
taxpayer

a statement of the current financial position of the taxpayer and
whether there are any other debt recovery actions on foot

a short chronology of the facts giving rise to the tax debt

a chronology of the relevant communications between the Tax
Office and the taxpayer since the assessment was issued, and

a short advice on evidence directed to the nature of the tax debt
and the type of recovery proceedings.

5 See Annexure D for further information on Order 52B requirements.
6 See Annexure C for further information on ‘T’ documents.
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39. There will be times when an urgent issue arises in a matter which has
voluminous supporting documentation. The time required to collate this material
might be insufficient to meet an important court event. A prior discussion with
counsel may enable the LSB case officer to only provide essential materials in
the brief and all other documents could be provided shortly afterwards.

Instructions to counsel

40. The brief should always begin with instructions to counsel. The function of this
part of the brief is to inform counsel about the matter and what is being sought
from him or her. As a general rule, the memorandum of instructions should
include:

The ATO view

a clear statement of what counsel is being asked to do and any time
constraints, including any deadlines

how the matter arose and its current status, including any proceedings

a clear identification of the issue which includes:

the name of the taxpayer or taxpayers concerned
the years of income concerned
the provision(s) of the relevant Act, and

a description of the issue raised. If it is for advice, there needs to
be a precise identification of the question(s) to be addressed

the material facts, in chronological order, cross referenced to the evidence

the relevant legislation,*’ case law, relevant extrinsic materials such as
the explanatory memorandum and other materials

the Tax Office position and detailed references to case law, facts and
evidentiary position

the tax mischief arising from the matter, and

any desired outcome for the Tax Office (for example law clarification) and
any broader implications including policy, commercial, financial, revenue
or industry considerations.

41. The instructions should clearly set out the ATO view to counsel.*® This should be
reinforced with a simple explanation supporting the reasoning of that view and
linking the position to policy documents and extrinsic materials. In the event that
after discussion with counsel there is any doubt as to the correctness of an
ATO view, the issue should be escalated to a Deputy Chief Tax Counsel for
urgent allocation to Tax Counsel or a Centre of Expertise.

" This means the whole of the relevant section or Division of the Act and all relevant interpretation

provisions.

8 There may be limited circumstances where counsel’s advice is sought where no ATO view has yet been
formed. For example, where there is disagreement at senior level in the Tax Office about the most

technically correct view.
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Where counsel is briefed to appear at a hearing in a Part IVC matter, counsel
should be instructed to communicate to the court or tribunal the ATO view and
what the tax mischief is in that matter. If counsel perceives any difficulty with the
Commissioner’s case, early advice is required to ensure that concerns can be
urgently dealt with, or escalated. Counsel should also be instructed that they are
required to provide draft written submissions in advance of the hearing,
preferably at the latest one week prior to the date for filing and serving. This will
allow all relevant stakeholders sufficient time to consider the submissions and
ensure that counsel is putting forward arguments consistent with the ATO view.

Where an external solicitor is engaged, the LSB officer must instruct the solicitor
to communicate to counsel the ATO view and what the tax mischief is, and
ensure that the court will be similarly advised.

Aspects of Retainer

44,

45,

The memorandum of instructions should also refer counsel to the Aspects of
Retainer included at the end of the instructions. The Aspects of Retainer must
contain the following:

. a reference to the Legal Services Directions, and in particular, Appendix D
to those Directions — Engagement of counsel

. a condition that, in accepting the brief, counsel is taken to warrant that he
or she has not, at any time, been declared bankrupt

. an instruction that counsel is to comply with Appendix B to the Legal
Services Directions — The Commonwealth’s obligation to act as a model
litigant

. the following statement:

The Attorney-General has made it clear to all Commonwealth
Departments and Agencies that it is expected that the Commonwealth
will not engage counsel who use insolvency as a means of avoiding tax.
In accordance with paragraph 4A of Appendix D of the Legal Services
Directions 2005, counsel is taken to warrant, unless he or she advises to
the contrary, that he or she has not, at any time, been declared bankrupt.

Additionally, the Commissioner of Taxation does not wish to engage
counsel who are not complying with their taxation obligations. If you have
any concerns about these requirements or wish to discuss any aspect of
them please do not hesitate to contact your instructor.

(Note: any concerns raised by counsel should be escalated to the
regional Assistant Commissioner, Litigation)

. if the matter is urgent and if there is a specific date by which the brief must
be attended to, and

. other matters as appropriate.

A copy of Appendix B to the Legal Services Directions — The Commonwealth’s
obligation to act as a model litigant — must be attached to the Aspects of
Retainer.
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Conferences

46.

47.

48.

49.

The LSB officer should continuously monitor the progress of the case and at key
points such as prior to filing documents, considering evidence of the taxpayer and
in settling the Commissioner’s evidence, consideration should be given to calling
a face to face conference with counsel to ensure that the case is progressing in
line with the Commissioner’s instructions. The LSB officer, business line officer
and Tax Counsel (where involved) should attend conferences with counsel as a
matter of course. Other members of the litigation team may also attend
conferences, depending on the purpose and significance of the particular
conference, however regard should always be given to the efficient and ethical
use of Commonwealth resources.

Conferences with counsel should be arranged as required, however conferences
should always be held shortly after counsel receives the brief and shortly before a
hearing. A key purpose of the initial conference with counsel is to ensure that
counsel fully understands the ATO view, and to emphasise that this view needs
to be put to the court or tribunal.

At the initial conference held shortly after counsel receives the brief, the matter
should be discussed generally, issues should be clarified, and a clear plan set
out for the future conduct of the matter, such as whether a written advice on
evidence or prospects will be required, or otherwise what steps will be required in
preparation of the matter. Careful notes should be taken of this conference to
ensure that it is clear who is taking responsibility for each action required and
when that action is required by.

At the conference shortly before the hearing, draft submissions should be
reviewed or considered to reinforce the communication of the ATO view to
counsel and in turn the court or tribunal.

Decisions

50.

51.

Where counsel has appeared at a hearing and a decision is subsequently given,
counsel should be provided with a copy of the decision.

Where the decision is against the Commissioner, or is adverse in any respect of
the findings of the court or tribunal, counsel might be asked at this time to provide
advice regarding a possible appeal, or advice in relation to any contentions or
cross-appeals that may need to be filed if the taxpayer appeals.

Fee disclosure agreements

52.

53.

54.

In some jurisdictions, counsel is required, on receiving a brief, to provide a fee
disclosure agreement.

The instructing officer should review the fee disclosure agreement to confirm that
it is in accordance with the Legal Services Directions.

Where particular clauses in counsel’s fee disclosure agreement are inconsistent
with the Legal Services Directions, counsel should be advised of any requisite
modifications to the fee agreement that will make it consistent with the Legal
Services Directions.
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Memoranda of fees

55.

56.

Accounts from counsel or other external legal service providers must be paid
within 30 days in accordance with standard Commonwealth Government policy.
Counsel will generally conduct Government legal work at a discounted rate and
therefore prompt payment of the accounts is critical. Where an external solicitor is
involved, counsel’s accounts will be recorded on ATOLegals. Where counsel has
been directly briefed by the Tax Office, the accounts will be paid through normal
accounting for public monies; however they should still be recorded on
ATOLegals.

It is the responsibility of the instructing officer to ensure that there are no
irregularities with counsel’s memorandum of fees and to verify that the amounts
should be paid.

Counsel’s travel costs

57.

58.

59.

Under paragraph 13 of Appendix D to the Legal Services Directions, counsel is
entitled to be paid reasonable costs for travel and accommodation when
travelling interstate on behalf of the Commissioner in the conduct of matters.
Costs which will be covered include air fares, accommodation, meals and
incidentals. Unless special circumstances exist, counsel is allowed business
class travel with accommodation and meals at the SES rates.

Where the instructing officer arranges travel and accommodation for counsel,
care must be taken to not exceed the aggregate amount.

Where counsel arranges travel and accommodation themselves, such costs will
be recorded as a disbursement on his or her Memorandum of Fees. Counsel
should be advised of the maximum rate that will be paid by way of travel
allowance. Where amounts claimed by counsel are in excess of the approved
rates, such amounts are not to be paid unless approved by the regional Assistant
Commissioner, Litigation and supported by receipts. If possible, travel costs
should be negotiated when counsel is first briefed.
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TAX TECHNICAL LITIGATION IN THE ADMINISTRATIVE APPEALS TRIBUNAL

PURPOSE: to outline the best practice in carrying on litigation in the
Administrative Appeals Tribunal

STATEMENT

1. The procedures set out in this Annexure are a general guide to all tax officers
involved in legal proceedings on behalf of the Commissioner in the Administrative
Appeals Tribunal (AAT) in tax technical issues which arise generally under
Part IVC of the Taxation Administration Act 1953 (TAA).*

2. Tax officers should generally comply with all aspects of this Annexure but should
apply common sense in a given situation. When in doubt about any aspect of the
management of a case in the AAT, officers should seek guidance from any of the
Assistant Commissioners, Litigation within Legal Services Branch (LSB).

3. Those involved in AAT litigation may include LSB officers and officers from the
Tax Counsel Network (TCN), the respective business line officers, Centres of
Expertise (CoE), and external legal service providers, including counsel. It is
important that all of these parties communicate effectively and work
collaboratively to ensure that the Commissioner adheres to all of the laws,
policies and guidelines with which the Commissioner must comply as a model
litigant in the AAT.

4, The management of AAT litigation by LSB includes an obligation to ensure that
all officers, including external solicitors and counsel acting for the Commissioner
in relation to the proceedings are aware of and act in accordance with the
relevant policies and guidelines.

5. This Annexure outlines in chronological order the procedures required to be
observed by officers in AAT matters. The procedures arise as a result of
obligations in the:

. Administrative Appeals Tribunal Act 1975 (AAT Act)
. Administrative Appeals Tribunal Regulations 1976
. Administrative Appeals Tribunal Practice Directions
. Legal Services Directions 2005
. Law Administration Practice Statements, and
. other LSB and Tax Office directives.
6. All legislative references in this Annexure are to the AAT Act unless otherwise
indicated.

“9 This includes reviewable decisions under section 344 of the Superannuation Industry (Supervision)
Act 1993.
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Contempt

7. The law of contempt applies to the AAT because of paragraph 63(5)(b), which
provides that a person is guilty of contempt of the AAT if a person engages in
conduct, and:

the person’s conduct would, if the Tribunal were a court of record, constitute a
contempt of that court.*°

Despite paragraph 63(5)(b), the Commissioner will not be in contempt of the AAT
if he uses his powers to obtain material for the purpose of placing it before the
AAT. This is because the AAT does not make a judgment for or against a
particular party, but stands in the shoes of the Commissioner and so may use
any material put before it.>*

Jurisdiction

8. The AAT does not have a general power to review decisions made under
Commonwealth legislation. The AAT can only review a decision if an enactment
provides that applications may be made to the AAT.*? In taxation matters the
relevant decision will generally be the determination of an objection under
section 14ZZ of the TAA, however, some of the legislation administered by the
Commissioner provides for an application directly to the AAT.>®

9. The AAT is split into several divisions: the relevant one for tax technical matters
is the Taxation Appeals Division. When hearing an application for review of
certain taxation decisions, generally where the tax in dispute is less than $5,000
or where there has been a refusal by the Commissioner to extend time to lodge
an objection, the Taxation Appeals Division is known as the Small Taxation
Claims Tribunal (STCT).>* Applications for the release from tax liability on the
ground of serious hardship® are also heard in the STCT.

Commencing the process

10. The process is commenced when an application is made to the AAT for review of
a decision. The AAT notifies the Commissioner pursuant to subsection 29(11)
that an application has been made for a review of a decision, including a copy of
the application.

11. LSB must advise the appropriate business line within 24 hours of receiving the
application.

%0 See definition of Tribunal at section 3.

°l saunders v. DC of T 88 ATC 4349; 19 ATR 1289.

%2 Section 25.

% For example, a decision to cancel a tax file number — section 202F of the Income Tax Assessment
Act 1936.

> Section 24AC.

%% Subsection 24AC(1).
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On receipt of the application, the LSB Business Manager will allocate the matter
to an LSB officer. The factors which the LSB Business Manager considers when
allocating a case include:

. whether it is a significant issue

. whether a particular LSB officer has other similar issues or prior
involvement

. the knowledge base of LSB officers

. any input from the business line, and

. the caseload of LSB officers and general resource availability.

The business line case officer will prepare the documents that the Commissioner
is required to lodge with the AAT pursuant to section 37.

Filing and record keeping

14.

15.

16.

17.

Upon receipt of a new AAT matter, the LSB officer allocated the case is
responsible for maintaining a paper file that records all actions taken with the
litigation. The paper file is to be kept up to date; all relevant documents and
correspondence must be attached. The record keeping requirements set out in
PS CM 2005/27 Record keeping and the LSB file management protocol must be
adhered to at all times by the LSB officer.

The business line officer will, at the request of the LSB officer, provide all
information and documents relevant to the appeal.

To ensure that cases are appropriately managed in the absence of the LSB
officer, all current record keeping systems, or other databases must be kept up to
date. These systems ensure that reports can be generated, cases can be found,
issues can be escalated and corporate and statutory reporting requirements
complied with.

The LSB officer must record the case in ATOLegals if an external legal service
provider is engaged. This system enables electronic billing for our external
solicitors. If counsel has been directly briefed without an external solicitor’s
involvement, a new request in ATOLegals will need to be completed in respect of
counsel’'s engagement, but billing will continue from paper invoices outside the
system.

The Strategic Internal Litigation Committee

18.

Annexure F of this practice statement briefly discusses the Strategic Internal
Litigation Committee (SILC) processes which may be employed in tax litigation
and it is not intended that the purpose of each SILC be discussed here in any
detail, other than those references to SILCs relevant to AAT proceedings.
Importantly, it is noted that due to restrictive timeframes it is not always possible
to convene every SILC. The litigation team members should exercise good
judgment and consultation to ensure continual management of the case and
collaborative decision-making.
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19. The composition of the SILC can vary depending on the significance of the matter
but will always include an LSB officer. The LSB case officer should liaise with the
business line case officer to determine all appropriate attendees. Depending on
the particular case, it may include the following people:

. other business line officers,

. TCN officer,

. CoE officer, and

. the test case secretariat if the case is significant

Section 37 — AAT documents

20. Section 37 documents (commonly referred to as T documents) must be prepared
by the business line officer. These will be reviewed and lodged with the AAT by
the LSB officer within 28 days of receipt of the section 29 notice® or 14 days for
STCT matters.”’

21. The Tax Office should make every effort to meet all timeframes set by the AAT.
However, in circumstances where the LSB officer is unable to lodge the
section 37 documents within the stipulated time frame they must request a
realistic extension of time in writing from the AAT before the expiration of the
relevant deadline with an adequate reason clearly explained.

22. In the event that a deadline set by the AAT is not met, the LSB officer must
advise their manager as soon as they are aware that the timeframe has been
breached. Officers should also ensure that appropriate safeguards are put into
place so as to minimise the chances of similar breaches in the future.

23. The steps for preparation of section 37 documents are:

. The business line officer sends through to the LSB officer the relevant
documents including an electronic copy of the Draft Index of the
documents within 14 days of receipt of the application for AAT matters
and 7 days for STCT matters. The documents required include:>®

- the ‘Reasons for Decision’

- the notice of the taxation decision objected against
- the taxation objection

- the notice of the objection decision

- every other document that is in the Commissioner’s possession or
under the Commissioner’s control and is considered by the
Commissioner to be necessary to the review of the objection
decision concerned, and

- an index of all the documents lodged under this dot point.

% Subsection 37(1).
%" Section 37 requires that the Respondent file certain documents.
%8 Section 370f the AAT Act as modified by section 14ZZF of the TAA.
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. The LSB officer undertakes a quality review of the Draft Index and the
section 37 documents. The LSB officer also decides whether the
‘Reasons for Decision’ given as part of the objection decision can be used
or whether a new statement of reasons is required. If the ‘Reasons for
Decision’ is used, it is essential that at a minimum, it clearly and logically
sets out the facts, issues and reasons for the decision. If this is not the
case, a new statement of reasons is required which sets out in a logical
manner the facts, issues and relevant law. Each issue must be dealt with
separately. The business line officer will prepare the first draft for review
and approval by the LSB officer, who must ensure that the documents are
of a professional standard and meet the statutory requirements.

Filing of section 37 documents

24.

25.

The LSB officer files the section 37 documents with the AAT and also sends a
copy to each party involved.* The AAT may request further copies as the matter
proceeds to hearing.®

The LSB officer may file supplementary section 37 documents if all the necessary
documents were not included initially.

Instruction SILC

26.

27.

28.

29.

The LSB officer should organise an Instruction SILC within 7 days of lodging the
section 37 documents. This SILC will include a general discussion on the
litigation strategy (such as evidence, settlement possibilities and alternative
dispute resolution/mediation). This discussion will also require a risk assessment
of the case.

The litigation team should consider whether the case is suitable for test case
funding and advise the test case secretariat (via the Strategic Litigation Unit
mailbox) of any possible test case issues. In cases where test case funding has
been granted, the AAT must be advised, either in the Commissioner’s written
submissions, or by the Commissioner’s representative at the hearing, what
issues are being test case funded.

The litigation team should also consider whether the case is of strategic
importance or presents any kind of litigation risk for the Commissioner. If so, the
relevant Senior Tax Counsel, Strategic Litigation and the Strategic Litigation Unit
(through its mailbox at strategiclitigationunit@ato.gov.au) should be notified of
the case.

If there is a possibility that the facts of the case expose flaws in the reasoning
underlying an ATO view, or if an ATO view has not yet been determined, this
committee will be the forum to escalate the issue. If the underlying issue is not
already being managed as a Priority Technical Issue,® the SILC is the forum to
consider whether the matter should be considered as strategic litigation.

% Subsection 37(1AE).

% Subsection 37(1AA).

®1 For further information on Priority Technical Issues refer to Law Administration Practice Statement
PS LA 2003/10.
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For matters in the AAT, the Instruction SILC will include a discussion on who
should be the appropriate advocate before the AAT. Depending on the nature
and significance of the case, it may be appropriate to engage counsel either
directly or through an external legal service provider to assist in the case.
Generally, in less complex matters it would be appropriate for the LSB officer to
conduct the case as the advocate.

Contacting the taxpayer and/or their representative

31.

After the Instruction SILC, the litigation team will have a better understanding of
the appropriate litigation strategy to be adopted, such as the engagement of
external legal service providers and any settlement possibilities. The LSB officer
should contact the taxpayer and/or their representatives once they have an
understanding of the case, to introduce themself and to have a general
discussion of the matter. This will allow the taxpayer and/or their representatives
to find out who will be responsible for the matter and who to contact if necessary,
but it also provides an opportunity for the parties to clarify and possibly refine the
issues before appearing at the first conference or directions hearing.

Engaging external legal providers

32.

33.

As a result of decisions made at the Instruction SILC it may be necessary to
engage external legal providers. It may be decided that counsel is required to
appear for the Commissioner due to the complexity of the matter. Whether
counsel is engaged directly by the LSB officer or via an external solicitor will
depend on the particular circumstances of the case.

Discussions regarding engagement of external solicitors and counsel are
contained in Annexures A and B of this practice statement respectively.

AAT conferences

34.

35.

36.

Conferences are a key part of the AAT’s processes and are designed to assist
the AAT achieve the dual purpose of attempting to obtain an agreed resolution
where possible and ensuring that appropriate steps are taken to prepare for the
hearing of those matters which are not otherwise resolved.

The AAT has issued a General Practice Direction and an STCT Practice
Direction dealing with the conference process and matters leading up to
hearings.

Conferences are part of the AAT’s alternative dispute resolution (ADR) processes
which also include mediation, neutral evaluation, case appraisal and
conciliation.®? It is the standard practice of the AAT to initially refer all matters to a
conference. At the first conference or at anytime thereafter the AAT may, after
consultation with the parties, decide to refer the matter to one of the other ADR
processes.®

%2 Section 34A.
% The AAT has issued guidelines on the general principles it will consider in deciding whether to refer the
matter to one of the other ADR processes, for example mediation.
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The parties must act in good faith in relation to the conduct of any ADR process.**
Evidence of anything said or done during an ADR process is not admissible in any
subsequent hearing unless the parties agree that the evidence is admissible.®

If the AAT indicates that it is considering referring a matter to one of the ADR
processes mentioned in paragraph 36 of this Annexure (outside of the normal
conference process) the LSB officer should escalate the issue to the Part IVC
Business Manager.

AAT conferences are generally attended by the LSB officer, and the external
solicitor if involved. The LSB officer must advise all interested parties not in
attendance as to the outcome of the conference.

Prior to the first conference

40.

The LSB officer must file with the AAT and serve on the Applicant a Statement of
Issues®® at least one day prior to the first conference. The statement should be
brief and set out the issues that the Commissioner considers are in dispute.
These should be drafted in specific not general terms.

First conference

41.

42.

43.

44.

45.

For non-STCT matters, the first conference, which is usually by telephone although
it can be in person, takes place approximately 6-10 weeks after the taxpayer
lodges an application, and will usually be conducted by a Conference Registrar.®’

At the first conference both parties will discuss the issues in dispute including
whether further evidence is required and explore the possibility of settlement.

The LSB officer should be prepared to explain the Commissioner’s view of the
matter and in appropriate cases, ask the taxpayer for further evidentiary material
that may:

. assist the AAT in reaching a decision, or
. persuade the Commissioner of the strength of their argument.

The Conference Registrar may set a timetable for the parties, including filing a
Statement of Facts, Issues and Contentions and setting a date for a second
conference. If it is clear that the matter is not going to settle then the Conference
Registrar may set a complete timetable for the preparation of the matter for
hearing and no further conferences will be held.

For STCT matters the process is comparable although shorter. The first
conference will be held approximately 4 weeks after the taxpayer lodges an
application. There will only be one conference unless there is a real prospect that
a second conference will facilitate settlement of the matter. If the matter does not
settle through the conference process, then the AAT will usually set the matter
down for hearing within 6 weeks.

®* Subsection 34A(5).

%% Section 34E.

® This is not required in STCT matters.

o7 Although it rarely occurs the conference can be conducted by a member of the AAT.
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Prior to the second conference

46.

47.

48.

49.

Unless there have been directions giving a different timeframe, the Applicant is to
file a Statement of Facts, Issues and Contentions at least 14 days prior to the
second conference and the Commissioner is to file a Statement in reply at least

7 days prior to the second conference. The AAT's General Practice Direction also
requires that both parties’ evidence be filed at this time. Although this may occur
it is usually the case that a timetable for filing evidence is agreed to by the parties
which may extend beyond the second conference.

The LSB officer is responsible for drafting the Statement of Facts, Issues and
Contentions in reply and should ensure that it clearly and concisely sets out the
issues, the facts upon which the Commissioner seeks to rely and any contentions
to be drawn from those facts.

Alternatively, a Statement of Agreed Facts can be filed on behalf of both parties if
the parties agree that the matter raises no factual or evidentiary issues. A
Statement of Agreed Facts should only be used after careful consideration of all
the particular facts. The litigation team must consider whether such a Statement
would change the nature of the contentions and allow interpretations of the law to
be canvassed. A Statement of Agreed Facts has the advantage of saving time
and allowing the parties to focus on the issues in contention. However, it should
only be used where the team is confident that there are no ambiguities in relation
to the facts.

Where counsel is engaged, either directly or via an external solicitor, then
depending on the nature of the case both the external solicitor and counsel may
be involved in drafting and settling the Statement of Facts, Issues and
Contentions or Statement of Agreed Facts. Final approval of the document rests
with LSB or Tax Counsel if they are involved and the business line should always
be consulted.

Second conference

50.
51.

52.

53.

The second conference is usually held 12-16 weeks after the first conference.

During the second conference the parties discuss the merits of each case which
have been detailed in the parties’ respective Statement of Facts, Issues and
Contentions, consider any additional evidence which has been filed and explore
the possibility of settlement.

If the matter does not settle and it is considered that further conferences will not
progress the matter then the Conference Registrar will make any further
directions required for preparation of the matter for hearing and direct the parties
to file Hearing Certificates.

The LSB officer will complete and file the Hearing Certificate with the AAT as
soon as possible which confirms that in the Tax Office’s view, the matter is ready
for hearing or will be ready for hearing in accordance with the timetable or
directions that have been made. The Hearing Certificate also indicates which
witnesses will be called, which of the Applicant’s witnesses will be cross-
examined, an estimate of the length of the hearing and any unsuitable dates.
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Hearing

54.

55.

56.

57.

58.

When the LSB officer is appearing as advocate they will usually file written
submissions to assist the AAT and make it easier to explain the ATO view. If the
matter is a simple one it may not be necessary to file written submissions. The
LSB officer should draft the submissions in collaboration with the relevant
stakeholders and these should be cleared by the LSB Business Manager or any
other officer nominated by the LSB Business Manager before they are filed.
Submissions, whether in writing or provided orally from the bar table, should
always be consistent with any articulated ATO view.

Where counsel is briefed, the LSB officer will ensure that a conference or
conferences are arranged with counsel (and the Tax Office’s external solicitor, if
involved) in anticipation of the hearing to ensure that the case is properly
prepared. Allocation of responsibility for any specific tasks should be clearly
outlined to ensure that the Commissioner’s case runs as smoothly as possible.

If counsel is briefed, the LSB officer is to attend the hearing with the Tax Office’s
external solicitors (if instructed on the matter) so that any necessary instructions
can be provided in a timely manner. Depending on the nature of the case, it may
also be necessary for the business line officer and Tax Counsel to attend,
however the efficient and ethical use of Commonwealth resources should be
considered. Prior to the hearing, the LSB officer should be contacted if tax
officers unrelated to the case are interested in attending the hearing.

Where counsel is appearing for the Commissioner, they will prepare the
submissions and finalise them after comments from all relevant stakeholders.
The LSB officer should ensure that counsel’s first draft of submissions is provided
to the LSB officer in sufficient time for relevant stakeholders to provide comment
before the final submissions are filed and served. Where an external solicitor is
involved they will be the conduit to counsel.

At the conclusion of the hearing, the LSB officer is to advise all interested parties
not in attendance whether the decision has been reserved or handed down.

Decision handed down

59.

60.

Appeal
61.

The AAT will usually notify the LSB officer when a decision is to be handed down
with approximately one or two days notice. When a decision is handed down, the
LSB officer should forward a copy of the decision to the business line case
officer, Tax Counsel and any other interested parties.

The decision management process is to follow the requirements set out in
Annexure F of this practice statement.

An appeal against a decision must be lodged in the Federal Court (and in some
limited circumstances to the Full Federal Court) within 28 days of the

AAT decision being handed down. For appeals in the Federal Court, refer to
Annexure D of this practice statement.
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Other matters

Summons

62.

63.

Where additional evidence is required the LSB officer may request the AAT to
issue a summons to a person to appear at a hearing to:*®

. give evidence, or

. give evidence and produce books, documents or things in their
possession, custody or control.

In respect of a summons to produce documents, the AAT will generally have the
summons returnable at a return of summons hearing held once a month.

Directions hearings

64.

65.

The LSB officer can request the AAT to hold a directions hearing before a
member of the AAT if specific directions are required in a matter,® for example if
the Applicant is not complying with the AAT General Practice Direction or
directions made by a Conference Registrar in respect of the filing of evidence or
other statements.

The written request should set out the reason for which the directions hearing is
sought.

Adjournments

66.

67.

68.

The AAT has a practice of not setting a matter down for hearing until it is satisfied
that it is ready for hearing or that a fixed timetable is in place to ensure that it will
be ready before the hearing date. Accordingly, once a matter has been listed for
hearing before the AAT an adjournment will not be granted unless the party
requesting the adjournment can satisfy the AAT that it should be granted.

The matters that the AAT will take into account in deciding an application for
adjournment are set out in the AAT’s Listing and Adjournment Practice Direction.

Before any LSB officer makes an application for adjournment it should be
discussed with the Part IVC Business Manager.

Settlement

69.

If both parties agree to terms of settlement then the LSB officer is to lodge the
agreement under section 42C,” signed by both parties to the settlement. The
LSB officer must consider in every case whether the section 42C agreement
made by the parties relates to a settlement for the purposes of the Code of
Settlement Practice.”

%8 Subsection 40(1A).

% Subsection 33(1A).

©0oran agreement under section 34D if the parties have agreed in the course of an alternative dispute
resolution process.

™ Where the agreement represents a genuine change of view by the Commissioner as to the facts or the
application of the law there would not ordinarily be a settlement for the purposes of the Code of
Settlement Practice.
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Although the possibility of settlement would have already been canvassed at the
Instruction SILC, the possibility of settlement may arise at any stage throughout
the proceedings.

The litigation team should refer to PS LA 2007/5 Settlements and follow the
guidelines if it appears that settlement is likely to occur.

If the section 42C’? agreement sets out the terms of an agreement representing a
genuine change of view by the Commissioner and not a settlement for the
purposes of the Code of Settlement Practice, it can be signed by the LSB officer
with carriage of the case, whether or not the officer is authorised to conclude
settlements. LSB officers should always confer with their manager to confirm that
the agreement represents a genuine change of view and not a settlement.

Once a matter is in litigation, the decision whether a case should be settled or
conceded rests with Tax Counsel, or where Tax Counsel is not involved, LSB. It
is expected that in most cases a consensus will be reached between the relevant
stakeholders.

If the agreement falls under the Code of Settlement Practice, and there is
agreement on all issues, the LSB officer or Tax Counsel will endorse the
settlement submissions prepared by the business line. Where there is
disagreement between the LSB officer or Tax Counsel and the business line
officer on an issue concerning settlement, the matter will be escalated to the
Assistant Commissioner, Litigation. Where there is agreement about the
resolution of the case, any settlement deed will be signed off by the relevant
business line Senior Executive Service (SES) officer. If the issue is escalated for
a final view within the Law Sub-plan, the SES who is the final decision maker in
the Law sub-plan will sign the Deed.

Where Tax Counsel is involved in the matter, they will make any decisions
relating to settlement. If the Tax Counsel is at the SES level, they should sign the
relevant deed. However, if the Tax Counsel involved is not at the SES level, then
it should be escalated to the relevant SES officer in TCN.

Discontinuance or dismissal

76.

77.

The Applicant may withdraw the application by writing to the AAT advising of the
withdrawal.

The AAT may also dismiss an application where the Applicant fails to appear, to
proceed with the application or to comply with the directions of the AAT. The AAT
may also dismiss the application if the Applicant is unable to show that the
decision is reviewable or if it is satisfied that the application is frivolous or
vexatious.

2 Or section 34D agreement.
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TAX TECHNICAL LITIGATION IN THE FEDERAL COURT

PURPOSE: To outline the best practice in carrying on tax technical litigation in
the Federal Court

STATEMENT

1.

The procedures set out in this Annexure are a general guide for all tax officers
involved in legal proceedings on behalf of the Commissioner in the Federal Court
in tax technical issues which arise generally under Part IVC of the Taxation
Administration Act 1953 (TAA) and certain judicial review matters.”

Officers should generally comply with all aspects of this Annexure but should
apply common sense in a given situation. When in doubt about any aspect of the
management of a case in the Federal Court, officers should seek guidance from
any of the Assistant Commissioners in Legal Services Branch (LSB), a Senior
Tax Counsel, Strategic Litigation or, if necessary, a Deputy Chief Tax Counsel.

Those involved in Federal Court litigation include LSB officers and officers from
the Tax Counsel Network, the respective business line officers, CoE, and
external legal service providers, including counsel. It is of vital importance that all
of these parties communicate effectively and work collaboratively to ensure that
the Commissioner adheres to all of the laws, policies and guidelines with which
the Commissioner must comply as a model litigant in the Federal Court.

This Annexure outlines the procedures required to be observed by officers
involved in Federal Court matters. These procedures arise as a result of
obligations in the:

. Federal Court Rules

. Federal Court of Australia Act 1976

. Federal Court of Australia Regulations 2004

. Federal Court Practice Directions and Practice Notes
. Legal Services Directions 2005

. Law Administration Practice Statements, and

. other LSB and Tax Office directives.

References in this Annexure to various Federal Court Orders and statutory
provisions are general guides only. Officers relying on the statements made
should refer to the actual rules and provisions for the full detail and to ensure that
the references are current.

This Annexure is structured under three broad categories:
. types of Federal Court matters
- direct appeals to the Federal Court

- appeal to the Federal Court from the Administrative Appeals
Tribunal (AAT)

- a question of law referred by the AAT

" This includes reviewable decisions under section 344 of the Superannuation Industry (Supervision)

Act 1993.
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- decisions reviewed under the Administrative Decisions (Judicial
Review) Act 1977 (ADJR)

- section 39B of the Judiciary Act 1903
usual process for direct appeals, and
the Full Federal Court.

Caution about coercive powers

7. If court proceedings are pending or in process, use of the Commissioner’s
powers to issue notices to obtain information and evidence could amount to
contempt of court. It is important to seek advice from LSB before using statutory
powers in relation to a taxpayer who has a matter before a court, even if the
purpose of access is not related to the litigation.

Types of Federal Court matters

8. Federal Court matters may arise in six main ways:

a taxpayer may appeal directly to the Federal Court against an appealable
objection decision of the Commissioner in accordance with either
subparagraph 14ZZ(a)(ii) or paragraph 14ZZ(c) of Part IVC of the TAA

a taxpayer or the Commissioner may appeal to the Federal Court, on a
guestion of law, from a decision of the AAT in accordance with section 44
of the Administrative Appeals Tribunal Act 1975 (AAT Act)

the AAT may refer a question of law arising in a proceeding before the
AAT to the Federal Court for decision in accordance with section 45 of the
AAT Act

a taxpayer may apply to have a decision of the Commissioner reviewed
by the Federal Court in accordance with section 5 of the ADJR

a taxpayer or the Commissioner may seek an injunction, a declaration or
some other kind of relief in accordance with section 39B of the Judiciary
Act 1903, or

the Commissioner may be involved in proceedings in the Federal Court
for the recovery of outstanding taxation debts owed by taxpayers, either
as the plaintiff in first instance proceedings or as the appellant or
respondent in proceedings on appeal from a lower court. Debt litigation
proceedings also include appeals by taxpayers against Departure
Prohibition Orders issued by the Commissioner under Part IVA of the
TAA. Departure Prohibition Orders are orders preventing a person from
leaving Australia and are issued by the Commissioner against taxpayers
who have an outstanding tax liability where it is considered that if they
leave Australian jurisdiction, recovery of the outstanding tax liability will be
at risk. Procedures for appeals against Departure Prohibition Orders are
specifically dealt with in Order 52C of the Federal Court Rules.
Procedures in debt litigation proceedings involving the Commissioner are
not dealt with in this Annexure.
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Direct appeals to the Federal Court

9. This type of appeal arises as a result of a taxpayer appealing directly to the
Federal Court in accordance with either subparagraph 142Z(a)(ii) or
paragraph 14ZZ(c) of Part IVC of the TAA. These are commonly referred as
‘Part IVC matters’. The Commissioner is always the respondent in these types of
proceedings.

10. Most of the cases involving the Commissioner as a respondent in the Federal
Court will be as a result of these types of proceedings.

11. The Federal Court’s Tax List Directions (Tax List Directions) aim to improve the
conduct and management of tax cases. The new Directions impose a strict
timetable for direct appeals filed in the Federal Court.

Appeal to the Federal Court from the AAT

12. Federal Court proceedings may also arise from an appeal by either of the parties,
on a question of law, from a decision of the AAT in accordance with section 44 of
the AAT Act. The Commissioner may be either the appellant or respondent in this
type of proceeding.

13. Unlike a direct appeal lodged in the Federal Court at first instance, a decision of
the AAT may only be appealed to the Federal Court on a question of law:
subsection 44(1) of the AAT Act. It is therefore not enough to show that the
decision is arguably incorrect; it is necessary to identify questions of law upon
which to appeal. There is a significant body of case law on the distinction
between questions of law and questions of fact.”

14. As the AAT determines the facts, its decision will not be set aside unless it is
shown that the facts before it could not support the finding that was made. The
evidence in the appeal proceedings will be the evidence found by the AAT at first
instance.

15. Order 53 of the Federal Court Rules (FCR) is the relevant order for the purpose
of appeals from a decision of the AAT.

16. As required by paragraph 44(2A)(a) of the AAT Act, an appeal from a decision of
the AAT must be instituted within 28 days of when the decision is given to the
potential Applicant or within such further time as the Federal Court allows.

17. If the Commissioner is the Applicant, the Commissioner must, pursuant to
Order 53, rule 2 of the FCR, file a Notice of Appeal with the Federal Court
Registry in the form of Form 55A within 28 days of when the AAT's decision is
provided to the Commissioner.

18. Order 53, subrule 3(2) of the FCR requires that the Notice of Appeal must state:

. the decision of the AAT from which the appeal is brought, the members
constituting the AAT and the date when the decision was made

. the question or questions of law to be raised on the appeal

™ See for example Kuswardana v. Minister for Immigration and Ethnic Affairs (1981) 35 ALR 186 at 194;
Azzopardi v. Tasman UEB Industries Ltd (1985) 4 NSWLR 139 at 156; Collector of Customs v. Pozzolanic
Enterprises Pty Ltd (1993) 43 FCR 280; Hope v. Bathurst City Council (1980) 144 CLR 1 at 7; Collector of
Customs v. Agfa-Gevaert Ltd (1996) 186 CLR 389 at 395; Vetter v. Lake Macquarie City Council (2001)
202 CLR 439 at [24]-[27]; and Ergon Energy Corporation Ltd v. Commissioner of Taxation [2006] FCAFC
125 at [46]-[51].
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. the order sought, and
. briefly, but specifically, the grounds relied upon in support of the order
sought.

In accordance with Order 53, subrule 6(2) of the FCR, the Applicant must serve a
copy of the Notice of Appeal on the other parties to the Tribunal proceedings and
upon the AAT Registry within 7 days of filing the Notice of Appeal.

An extension of time to appeal to the Federal Court may be allowed if the
procedure in Order 53, rule 7 of the FCR is followed.

When the Commissioner is the one to appeal, the Notice of Appeal should be
cleared by the relevant Tax Counsel or, if Tax Counsel is not involved, by the
relevant Assistant Commissioner, Litigation or a Senior Tax Counsel, Strategic
Litigation.” Appeal periods should not be missed due to the unavailability of
senior level staff. Decisions made should always be subject to the best advice
available and decisions that need to be made urgently to meet court timeframes
should be reviewed as soon as possible after the appeal has been filed. The
Senior Tax Counsel, Strategic Litigation should also be consulted on whether
funding should be offered to the taxpayer under the Test Case Litigation Program
in relation to the appeal.

When the taxpayer is the one to appeal, consideration must be given as to
whether a cross-appeal or a notice of contention is warranted.”®

Paragraph 44(3)(a) of the AAT Act provides that the Federal Court may exercise
its jurisdiction to hear an appeal from the FCR as a Full Court.

Paragraph 44(3)(b) of the AAT Act prescribes that the appeal should be heard by
the Full Court of the Federal Court if the AAT’s decision was given by a
presidential member and the Chief Justice of the Federal Court, after consulting
the President of the AAT, considers it appropriate that the appeal should be
considered by the Full Court. Paragraph 44(3)(c) of the AAT Act also prescribes
that the appeal should be heard by the Full Court of the Federal Court where the
decision of the AAT was made by a member who was a judge.

Other than as outlined above and the specific differences between Order 53 and
Order 52B of the FCR, the procedure to be followed in proceedings arising from
an appeal by either party to a decision of the AAT is the same as the procedure
to be followed in proceedings arising from a direct appeal.

Question of law referred by the AAT

25.

26.

The AAT itself may also refer a question of law to the Federal Court in
accordance with section 45 of the AAT Act and section 26 of the Federal Court of
Australia Act 1976. As prescribed by subsection 45(2) of the AAT Act a question
of law referred under section 45 will be heard by the Full Court of the Federal
Court.

Order 50 of the FCR sets out the rules to be adhered to in Federal Court
proceedings arising out of such a reference.

™ There are three Senior Tax Counsel responsible for strategic litigation, two with responsibility for income
tax issues (Northern and Southern regions) and one with responsibility for indirect tax issues.
8 Order 53, rule 13 of the FCR.
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Pursuant to Order 50, rule 1 of the FCR, the question to be reserved or to be
referred must be in the form of a special case and must:

. be divided into consecutively numbered paragraphs
. state the facts concisely, and
. annex all documents necessary to enable the Federal Court to decide the

guestions raised by the special case.

In accordance with Order 50, rules 2 and 4 of the FCR, the special case shall be
prepared in draft by:

. if the question is referred at the request of a party, that party, or

. if the question is referred by the AAT of its own motion, the party who
made the decision (in the case of tax matters this will be the
Commissioner).

Whichever party it may be, the party drafting the special case must consult the
other parties concerned and include an address for service of each of the parties
concerned. The special case must then be settled by the AAT and transmitted
with four additional copies to the Federal Court Registry by the AAT.

Order 50, rule 3 of the FCR stipulates that the Federal Court Registrar will set
down the proceeding for a directions hearing and notify each party of the date
appointed for the directions hearing.

Aside from the different procedures required by Order 50 of the FCR compared
with Order 52B, tax officers involved in a Federal Court proceeding arising out of
a reference of a question of law from the AAT should follow the procedure
outlined below in relation to direct appeals.

Decisions reviewed under the ADJR

32.

33.

Another type of Federal Court proceeding is the type that arises from a taxpayer
applying to have a decision of the Commissioner reviewed by the Federal Court
(or the Federal Magistrates Court) in accordance with sections 5, 6 or 7 of the
ADJR. The Commissioner will almost always be the respondent in this type of
Federal Court proceeding.

A taxpayer can apply to the Federal Court for an order of review if they are
aggrieved by:

. a decision to which the ADJR applies’’

. the conduct of the person relevant to the making of the decision to which
the ADJR applies,”® or

. the failure to make a decision to which the ADJR applies.”

" Subsection 5(1) of the ADJR.
"8 Subsection 6(1) of the ADJR.
™ Section 7 of the ADJR.
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Section 7 of the ADJR deals with a failure to make a decision due to an
unreasonable delay or a failure to perform a duty. Under sections 5 and 6 of the
ADJR, the application may rely on one or more of the grounds set out in those
sections. Expressed briefly, they are:

. breach of natural justice

. lawful procedures not observed

. decision maker lacked jurisdiction

. decision not authorised by enactment

. improper exercise of power

. error of law

. fraud

. no evidence to support the decision, and
. decision otherwise contrary to law.

Improper exercise of power is defined in the legislation®® and, expressed briefly, it
includes:

. considering irrelevant matters

. failing to consider relevant matters

. using power for reasons other than those conferred

. acting in bad faith

. exercising a personal discretionary power at the behest of another
. applying policy without regard to the merits of the case

. unreasonableness

. uncertainty, and

. abuse of power.

An application made under section 5 of the ADJR is often preceded by a request
by the Applicant for a statement of reasons from the Commissioner under
section 13 of the ADJR. The statement must set out the findings on material
guestions of fact, refer to the evidence or other material to which those findings
were based, and give reasons for the decision.®* However, it is not necessary for
an Applicant to request a statement of reasons under section 13 in order to be
entitled to apply for a review under section 5.

If a request for a statement of reasons under section 13 of the ADJR is made,
this request will normally be dealt with prior to the litigation process commencing.
Subsection 13(2) of the ADJR requires the decision maker to prepare and furnish
the statement to the person who made the request within 28 days after receiving
the request. Where it appears that the matter is likely to proceed to litigation or
that the matter may involve some strategic risk to the Commissioner, it is
preferable that counsel be engaged early, prior to settling the Commissioner’s
response to the section 13 request.

8 sSubsections 5(2) and 6(2) of the ADJR.
8 Subsection 13(1) of the ADJR.
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The manner of making an application under the ADJR is prescribed by section 11
of the ADJR. Paragraph 11(1)(a) and subsection 11(2) state that the manner of
the application is prescribed by the FCR or Federal Magistrates Court Rules.

The period within which an application for an order of review under the ADJR
must be made is set out in subsection 11(3) of the ADJR. Generally however for
most reviews under section 5 of the ADJR, the application should be lodged with
the Registry of the court concerned within 28 days of the decision and the
reasons for that decision being furnished to the Applicant.

Order 54 of the FCR sets out the rules with which the parties must comply in
ADJR appeals to the Federal Court.

Pursuant to Order 54, rule 3 of the FCR upon the filing of an application or as
soon afterwards as practicable, the Applicant must file and serve (within 5 days of
filing) upon the other parties such of the following documents, as are in his or her
possession:

. a statement of the terms of the decision, and

. a statement given to the Applicant pursuant to section 13 of the ADJR, or
any other statement provided by or on behalf of the person who made the
decision purporting to set out findings of facts or a reference to the
evidence or other material on which those findings were based or the
reasons for making the decision.

If the Commissioner wishes to object to the competency of the application,

Order 54, rule 4 of the FCR requires the Commissioner to file and serve upon the
other parties to the proceeding a notice of objection to competency, in
accordance with Form 57 of the FCR, stating briefly the grounds of his objection
within 14 days after service upon him of the application.

Aside from the differences between Order 54 and Order 52B, and to the extent
relevant, tax officers involved in an ADJR proceeding in the Federal Court should
follow the procedures outlined below under direct appeals to the Federal Court.

Section 39B of the Judiciary Act 1903

44,

A taxpayer or the Commissioner may seek an injunction, a declaration or some
other kind of relief in accordance with section 39B of the Judiciary Act 1903. The
Commissioner may either be the Applicant or the Respondent in these types of
Federal Court proceedings. The Commissioner may seek an injunction or a
declaration, or a taxpayer may seek a writ of mandamus or prohibition or an
injunction against the Commissioner.
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ANNEXURE D

Since the introduction of the A New Tax System (Goods and Services Tax)
Act 1999, due to the fact that the Commissioner is not required to make an
assessment to establish a GST liability, it can happen that taxpayers seek
declarations from the court in relation to particular technical issues relating to
their GST liability, prior to the issue of an assessment® and in substitution for
commencing proceedings under Part IVC of the TAA to determine the issue in
dispute.®®

A common circumstance in which a taxpayer will begin proceedings in the
Federal Court pursuant to section 39B of the Judiciary Act 1903 is when the
taxpayer seeks to launch a collateral attack on the validity of an assessment
outside the parameters of Part IVC of the TAA — for example, that it was issued in
bad faith or was a tentative assessment.

Another common use of proceedings commenced pursuant to section 39B of the
Judiciary Act 1903 is when a party seeks discovery of documents over which a
disputed claim for legal professional privilege has been made.

Order 54A of the FCR sets out the specific rules relating to these types of Federal
Court proceedings. These rules deal mainly with the form of the application
required.

Once again, however, aside from the differences between Order 54A and

Order 52B of the FCR, the procedure to be followed in these types of matters is
the same as outlined in paragraphs 50 to 53 of this Annexure in respect of direct
appeals.

Process for direct appeals to the Federal Court

50.

51.

52.

Order 52B of the FCR is the relevant order to be adhered to for direct appeals to
the Federal Court.

The Tax List Directions issued by the Federal Court, which operate concomitantly
with existing FCR, provide a national framework for the management of tax
cases. A full copy of the Federal Court Tax List Directions may be obtained from
the Federal Court website.?

The Tax List Directions require the parties to attend a Scheduling Conference
(usually listed 45 days after filing and service of the appeal), the purpose of which
is to:

. narrow the issues

. present an initial witness list

. establish a pre-trial schedule for all interlocutory steps needed to being
the matter to trial

. address matters raised by the Pro-Forma Questionnaire, and

. fix a trial date.

82 An assessment will only be made if one is requested by the taxpayer or as a result of audit action.

8 This will not strictly be the case in every instance. Taxpayers may sometimes want a declaration from the
Federal Court that an ongoing supply is GST-free. Due to the restrictions in section 105-65 of Schedule 1
to the TAA in getting refunds on overpaid GST on past sales, taxpayers are more concerned with using
the declaration for future sales, whereas Part IVC of the TAA relates to past tax periods (although appeal
decisions can have implications for the future).

& http://www.fedcourt.gov.au
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Under the Tax List Directions, the Commissioner must:

. file and serve his Appeal Statement together with the Order 52B rule 5 of
the FCR documents on or before the 28" day after filing and service of the
appeal, and

. file and serve his response to the Pro-Forma Questionnaire (see the

Attachment to this Annexure) on or before the 40™ day after filing and
service of the appeal.

Early warning

54.

55.

56.

A Litigation Risk Matrix®®> has been developed to identify cases at the objection
stage which are likely to proceed to the litigation stage. When these cases are
identified the relevant business line through their Litigation Co-ordinator will
contact the appropriate LSB Part IVC Business Manager and an assessment will
be made as to the likelihood of the appeal being filed in the Federal Court. In
appropriate cases LSB will work with the business line to prepare the case for
litigation, with a main focus on preparation of a draft Appeal Statement and
management of documents and evidence prior to filing of an application.

Procedures are also implemented in LSB for the Research Librarian in LSB to
conduct searches of the Federal Court’s eSearch facility on a daily basis to
ascertain whether any applications have been filed. Where an application is
discovered, the LSB Research Librarian will notify the relevant Part IVC Business
Manager to ensure appropriate action is taken.

The following procedures are set out in a timeline from commencement of the
appeal (Day 1) to the Scheduling Conference (Day 45).

Procedures leading to the Scheduling Conference

Day 1
57.

58.

Pursuant to Order 52B, subrule 4(4) of the FCR, the Applicant must serve a
sealed copy of the application with AGS in the State or Territory in which the
application was filed.

Upon being served with the application, the AGS will notify the LSB that an
application has been filed and served and will provide a copy of the application
as a matter of priority by email through established email boxes. At this time the
LSB business manager must also allocate the case to an LSB officer. The factors
which the LSB manager considers when allocating a case include:

. whether it is a significant issue

. whether a particular LSB officer has other similar issues or prior
involvement

. the knowledge base of LSB officers

. any inpu