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Taxpayers can rely on this law administration practice statement to provide them with
protection from interest and penalties in the way explained below. If a statement turns out to
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STATEMENT

1. This practice statement provides general guidance to ATO staff involved in

legal disputes where the Commissioner is a party to the proceedings. It sets
out the guiding principles relevant to the conduct of litigation, and describes
the situations and processes on how and when the ATO Dispute Resolution

(Dispute Resolution) teams should be engaged.
2. This practice statement does not apply to:
(a) Tax Practitioners Board related matters
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(b) legal actions undertaken by the Serious Non-Compliance Prosecutions
area, or

(c) prosecutions referred to the Commonwealth Director of Public
Prosecutions.

SECTION 1 - THE ATO’S APPROACH TO LITIGATION

3. The ATO conducts and manages litigation in accordance with its obligations
under the law, the Attorney-General’s Legal Services Directions 2005 (Legal
Services Directions), the relevant court and tribunal rules, the relevant practice
notes or directions, and ATO policies and guidelines.

4. The ATO strives to have all disputes brought to finality in a fair, timely and
equitable manner consistent with the law, and supports the appropriate use of
all dispute resolution techniques to minimise litigation and related costs. This
practice statement should be read in conjunction with Law Administration
Practice Statement PS LA 2013/3 — Alternative Dispute Resolution (ADR) in
ATO disputes

5. Where the early resolution of disputes is not possible, the ATO recognises that
courts and tribunals will provide final, fair and independent resolution of
disputes. A key objective for the ATO when conducting litigation is to achieve
law clarification for the community and the Government. Cases will be argued
consistently with the ATO’s published view of the law and cases will not be
pursued where the ATO believes its position is not correct.

Guiding principles
6. In conducting litigation, the ATO is guided by the following principles:

(a) the ATO has responsibility for administering various laws enacted by
Parliament, such as those relating to taxation and superannuation

(b) the ATO applies the law in the conduct of litigation, the resolution of
disputes and in managing the outcome of court and tribunal decisions

(c) the ATO will follow the results of finalised court and tribunal decisions
in accordance with the rule of law’

(d) the ATO will manage litigation in accordance with the Legal Services
Directions (including the model litigant obligation), relevant court and
tribunal rules and directions, legislation and policies relevant to
Commonwealth agencies and the ATO’s policies and guidelines

(e) the ATO seeks to promote an environment where:

(i) the ATO will communicate effectively with taxpayers to ensure
they understand their rights and obligations

(i) the law can be complied with voluntarily

(iii) the law is applied and enforced consistently and fairly. In
resolving various types of disputes, the ATO will maintain a
level playing field for taxpayers in similar situations and disputes
will be resolved in a principled way, and

(iv)  disputes are resolved with minimal costs.

" There are exceptional circumstances where the ATO will challenge such a decision to obtain law
clarification.

Page 4 of 44 LAW ADMINISTRATION PRACTICE STATEMENT PS LA 2009/9



()

(k)

the ATO will, wherever possible, obtain law clarification in a timely and
cost effective manner which provides greater certainty for the
community. The ATO has a continuing commitment to the Test Case
Litigation Program which, in appropriate circumstances, provides
financial support for a taxpayer’s litigation costs to achieve law
clarification

the ATO will risk assess litigation cases to ensure that cases are
appropriately managed

the ATO will attempt to resolve disputes early to avoid unnecessary
litigation and related costs

the ATO will assist the courts, tribunals and other parts of the legal
system to promote efficiency in the conduct of litigation wherever
possible

the ATO will foster a close working relationship with the
Attorney-General's Department, as the agency responsible for law and
justice matters and policies

the ATO will seek to gain value for money from the engagement of
external legal services providers, and

ATO staff will have the appropriate range of skills and competencies,
including qualified lawyers, to support its litigation strategy.

Key expectations and obligations

7. The key expectations and obligations of the ATO in conducting litigation
matters include:

(@)
(b)

the relevant rules, practice notes and directions issued by the various
courts and tribunals

responsibilities under the Financial Management and Accountability
Act 1997 (FMA Act)

responsibilities under the Legal Services Directions, in particular the
obligation to act as a model litigant

the obligation to assist the Administrative Appeals Tribunal (AAT), and

the consideration of whether other methods of dispute resolution would
be appropriate.

Court and tribunal rules, practice directions and practice notes

8. All officers are expected to adhere to the various rules, practice notes and
directions of the relevant court or tribunal in which the proceedings are held.
This is discussed further in section 5 of this practice statement.

Financial Management and Accountability Act 1997

9. The FMA Act provides the framework for the proper management of public
money and public property. The Commissioner has a responsibility under
section 44 of the FMA Act to promote efficient, effective and ethical use of
Commonwealth resources. This includes a responsibility to properly manage
the spending of public money on legal services.
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Legal Services Directions

10.  The Legal Services Directions places various obligations on Commonwealth
agencies in the handling of claims or the conduct of litigation, across a range
of areas such as the use of in-house lawyers and the engagement of counsel.
A key obligation placed on agencies is the obligation to act as a model litigant,
which is further discussed below.

11.  The Attorney-General’'s Department, through the Office of Legal Services
Coordination (OLSC), also provides related Guidance Notes to the Legal
Services Directions. Tax officers are expected to adhere to both the Legal
Services Directions and the related Guidance Notes.

12. The OLSC oversees reports of non-compliance with the Legal Services
Directions. Any assertions or suspected breaches of a Legal Services
Direction by the ATO must be escalated to the relevant Assistant
Commissioner in Dispute Resolution who will determine what action is
required, including whether the issue needs to be reported to the OLSC.?

Model litigant obligation

13. The model litigant obligation® requires the Commonwealth, its officers,
solicitors and counsel, to act with complete propriety, fairly and in accordance
with the highest professional standards in handling claims, noting that the
agency is not to commence legal proceedings unless it is satisfied that
litigation is the most suitable method of dispute resolution.

14. Importantly, the obligation requires the Commissioner to not rely on
technicalities and to not take advantage of claimants who lack the resources to
litigate a legitimate claim.

Obligation to assist

15. In matters before the AAT, the Commissioner and his or her representatives
must use their best endeavours to assist the AAT to make its decision, as
required by subsection 33(1AA) of the Administrative Appeals Tribunal
Act 1975 (AAT Act).

Dispute resolution

16. The Commissioner recognises that there are various dispute resolution
processes available and is committed to resolving matters in the most cost
effective and timely fashion. This commitment is reflected in the ATO’s annual
Dispute Management Plan which sets out the ATO’s key principles for
managing disputes.

17. The Commissioner’s practices in relation to alternative dispute resolution
generally are set out in PS LA 2013/3 — Alternative Dispute Resolution (ADR)
in ATO disputes

2 Guidance Note No 3 — Breach of the Legal Services Directions.
3 Set out in Appendix B of the Legal Services Directions.
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SECTION 2 - ENGAGEMENT OF DISPUTE RESOLUTION TEAMS

18. The ATO’s in-house legal services are provided by the Dispute Resolution
teams, primarily for tax and debt disputes, and ATO General Counsel, for
non-tax legal issues. These teams deliver a range of legal services and
expertise for the ATO, from the conduct and management of litigation, to the
provision of advice on any legal issue, including those which may arise prior to
litigation. The teams are primarily comprised of legally qualified personnel and
provide specialist skills, particularly in respect of evidentiary issues and
dispute resolution strategies.

19. The in-house legal teams are the corporate budget holders for legal services
and are therefore responsible for the engagement and management of legal
services received on behalf of the ATO from external providers.*

The nature of the work undertaken by the Dispute Resolution teams

20. Generally, the Dispute Resolution teams will provide in-house litigation,
dispute resolution and legal advice services across the following broad
categories of work:

(a) matters involving, directly or indirectly, the existence of an entity’s
liability to taxation and excise duty, and/or their rights and obligations
arising from the various Acts relating to superannuation (‘Tax, Excise
duty & Superannuation matters’);

(b) matters relating to the ATO’s collection of tax revenue, including
insolvency matters under the various laws administered by the
Commissioner, and other relevant legislation such as the Corporations
Act 2001 and the Bankruptcy Act 1966 (‘Debt resolution matters’); and

(c) matters relating to the operations of the ATO as a government agency
such as legal issues relating to: contracts and procurement; Freedom
of Information requests; employment law, including requests for legal
assistance by ATO employees; secrecy; privacy; access and
information gathering; and other general law issues not covered by (a)
and (b) above.

Tax, Excise duty & Superannuation matters

21. Under this broad category of work, Dispute Resolution manages litigation
arising from:

(@) Part IVC of the Taxation Administration Act 1953 (TAA)

(b) section 39B of the Judiciary Act 1903 (Judiciary Act)

(c Administrative Decisions (Judicial Review) Act 1977 (ADJR Act)
(

(

~

d Division 290 of Schedule 1 to the TAA,® and

e) any other matter involving an entity’s taxation, excise or
superannuation liability.

~

4 The exception to this is legal expenditure relating to prosecution work.
5 See PS LA 2008/7 and PS LA 2008/8.
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Debt resolution matters

22.  The range of matters that Dispute Resolution is responsible for under this
umbrella of work include:

(@)

(i)
()
(k)

prosecution of civil claims for recovery which have been defended by
the taxpayer. These claims include court proceedings commenced to
secure payment by company directors under the Director Penalty
Notice regime of unpaid PAYG tax liabilities incurred by companies

filing creditors’ petitions to secure the bankruptcy of a taxpayer where
satisfactory payment arrangements have not been made

opposing applications by companies for the setting aside of statutory
demands

filing applications to wind up companies, after a statutory demand has
not been paid and where satisfactory payment arrangements have not
been made

applications made by taxpayers to the Small Taxation Claims Tribunal
for release from liability for certain classes of tax debts

acting on behalf of the Commissioner in relation to claims made by
bankruptcy trustees and the liquidators of companies for the repayment
of alleged preference payments

acting on behalf of the Commissioner in opposing applications to set
aside Departure Prohibition Orders or in pursuing freezing orders
where there is a real risk of creditor prejudice through dissipation of a
taxpayer’s assets

acting on behalf of the Commissioner to set aside Deeds of Company
Arrangements

recovering monies owed to the Commissioner pursuant to Reparation
Orders

providing legal advice to the BSL in relation to debt litigation and
associated issues, and

family law intervention proceedings.

23.  Ordinarily, the services of Dispute Resolution are utilised after other ATO debt
recovery areas have been unsuccessful in ensuring compliance by taxpayers
in the payment of their taxation liabilities.

Non-tax related matters

24. General Counsel (GC) is responsible for the provision of expert advice,
dispute resolution and litigation services for matters that do not relate to a tax
dispute. They provide the following services:

(@)

Legal Advice: general legal advice on issues including privacy,
secrecy, access and information gathering and other areas of the law
that impact upon the ATO as an organisation which are not dealt with
by Dispute Resolution.

Commercial law: assistance, advice, dispute resolution and litigation
services in relation to contracts, tendering and procurement processes,
and associated administrative law issues, as well as intellectual
property rights and real property.
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(c) Freedom of Information: processing Freedom of Information requests
on behalf of the ATO, as well as providing advice, dispute resolution
and litigation services related to those and other information requests
including subpoenas, third party notices and summonses.

(d) Employment law: assistance, advice, dispute resolution and litigation
services relating to the ATO’s relationship with its employees, and
includes issues relating to industrial relations.

(e) Monetary and Civil Claims: advice, dispute resolution and litigation
services relating to the ATO’s relationship with taxpayers and their
representatives. The issues most commonly relate to assertions of
negligence or defective administration by the ATO which has caused
financial loss to the taxpayer for which they are seeking compensation.
General Counsel also has responsibility for the co-ordination and
management of all Act of Grace requests.

Early involvement of Dispute Resolution

25.

26.

27.

The ATO is committed to ensuring that disputes are resolved in the simplest
and most cost-effective manner possible, taking into account the merits and
the risks of each case. The Dispute Resolution teams provide expert dispute
resolution services, leadership and advice to the ATO. The following disputes
should be referred to Dispute Resolution as soon as they are identified (prior
to the commencement of litigation) to ensure appropriate dispute resolution
strategies are in place as early as possible:

(@) where a dispute has been identified by a compliance or objections area
of the ATO as likely to end up in litigation in the Federal Court; or

(b) where the issue or amount in dispute is sufficiently significant or
complex that it is prudent to have Dispute Resolution involved, for
example in large settlement negotiations or mediations.

The specific escalation processes for these referrals as set out in the ATO’s
internal policies must be followed.®

Depending on the nature of the referral, the early involvement of relevant
experts, including Dispute Resolution may provide strategic advantages
including:

(@) minimising the number of disputes that may progress to litigation

(b) providing, to varying degrees, guidance in respect of draft or potential
decisions, or

(c) ensuring the ATO is prepared for potential or anticipated litigation,
particularly for high risk matters or matters that are likely to be filed in
the Federal Court.

Engaging Dispute Resolution teams

28.

Depending on the nature of the issues involved, the following matters should
be referred to the following:’

(@) for matters involving tax technical and debt recovery issues — the
relevant Dispute Resolution manager, and

6 See the Online Resource Centre for Law Administration (ORCLA) and related procedures.
7 See the Dispute Resolution pathway page for current contact details.
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(b)

SECTION 3 -

for matters involving issues unrelated to tax — the ATO General
Counsel or Deputy General Counsel.

LITIGATION STAKEHOLDERS

29. Once a matter is in litigation, the number of stakeholders involved will vary
depending on the nature and significance of the matter. An officer from
Dispute Resolution or ATO General Counsel will always be involved in the
litigation, and other stakeholders may include:

(@)
(b)
(c)
(d)
(e)

appropriate officers from the BSL
members from the TCN

the ATO Special Counsel
external solicitors, and

counsel.

30. Stakeholders are expected to conduct and manage matters collaboratively and
decisions should be made with the involvement of all relevant stakeholders.
Where internal stakeholders can not come to a consensus on how a matter
should proceed, paragraphs 39 to 42 of this practice statement sets out how
disagreements should be escalated and resolved.

31. The specific roles of each stakeholder in litigation are set out below.

The role of the Dispute Resolution teams

32. In litigation matters, in addition to the general services discussed in section 2
of this practice statement, the Dispute Resolution teams:

(@)

(b)

(c)

(d)

(e)

(f)

(9)

(h)

must ensure that stakeholders are consulted and kept fully informed of
developments in a timely manner

provides a single point of contact for the ATO and external parties,
including court and tribunal personnel, taxpayers’ and their
representatives

must ensure that they understand the strategic value of the matter for
the ATO

must ensure that effective case management strategies are adopted
and manage the costs of litigation appropriately

will provide advice on the admissibility of evidence

ensure that ATO policies and procedures are followed, for example,
that the ATO does not argue inconsistently with a precedential ATO
view without appropriate escalation and approval

ensure that relevant ATO systems and databases are kept up to date
and accurate, and

ensure that the conduct of the litigation is in accordance with the Legal
Services Directions.

The role of the Business Service Line

33. During the course of the litigation, the BSL will:

(@)

ensure that the Dispute Resolution team recognises the strategic
importance of the litigation to the ATO
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(b) be responsible for ensuring that the Dispute Resolution team, external
solicitors and counsel are provided with all necessary facts and
material, including evidence and information collected during the
course of any audit or review and any subsequent objection

(c) be responsible for informing the Dispute Resolution team of any related
matters or entities and any relevant compliance activities

(d) have a crucial role in informing internal stakeholders of the broader
compliance implications of an issue, the business context in which it
arises, its impact in terms of numbers of taxpayers affected, the
revenue at risk and other implications for the Government and the
community as a whole

(e) have a role in assisting the litigation team to develop an understanding
of the scope and operation of the relevant tax law and any underlying
compliance and administrative issues

(f) have a key role in any early or alternative dispute resolution processes?®

(9) be an important link to relevant experts within the BSL in respect of the
issues or subject matter, and

(h) be responsible for managing the risk associated with the case,
including the development of a risk mitigation strategy and any
contingency plan to manage the implications of the litigation.

34.  Atthe conclusion of the litigation, the BSL is responsible for issuing
assessments and amended assessments, or implementing any relevant
decisions. The BSL must ensure the accuracy of those assessments.

35. Where a dispute is resolved without a court decision, and resolution was
reached with the consensus of all internal stakeholders, the BSL is responsible
for authorising or approving any actions necessary to give effect to the
decision, including the execution of any settlement deed. In instances where
the BSL disagrees with the decision to have the matter resolved prior to a
court or tribunal decision, the person approving the decision to settle the
matter will be responsible for authorising and executing the deed.

The role of the Tax Counsel Network

36. The role of the TCN in litigation matters® is to provide strategic and technical
leadership for the ATO. However, the level of involvement by the TCN in
litigation may vary between cases depending on the specific issues and risks
of each case.

37.  Where a member of the TCN is involved in a litigation matter, they will:

(@) be the decision maker in respect of any technical and strategic aspect
of the litigation

(b) approve instructions to external legal service providers, particularly
where:

(i) they relate to arguments not previously contemplated by the
ATO

(i) actions to be taken are contrary to the advice of counsel, or

8 See Practice Statement PSLA 2013/3 - Alternative Dispute Resolution (ADR) in ATO disputes for
details.

® The TCN is not generally involved in any litigation which falls under the responsibility of the General
Counsel Practice.
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38.

(iii) there is disagreement between senior officers of the ATO
regarding the arguments or the strategy to be put to counsel

(c) ensure that cases are prepared and presented in a way that best
enables the precedential ATO view to be presented to court, and

(d) contribute to the management of the wider risk associated with the
litigation.

Where the TCN officer is not a Tax Counsel or Senior Tax Counsel, they are
expected, as a matter of judgement, to keep their manager informed on
significant developments in the matter. The Senior Tax Counsel for their team
and/or the relevant Senior Tax Counsel (Strategic Litigation) should be
involved in major decisions, especially where there may be disagreement in
the litigation team regarding the appropriate course of action.

Escalation and resolution of disagreements between internal stakeholders

39.

40.

41.

42.

In matters where the TCN is involved and there is any disagreement between
internal stakeholders, the TCN member will determine the issue and resolve
the disagreement.

Where the TCN is not involved, the matter should be escalated to the relevant
manager in Dispute Resolution or General Counsel, who will consult with
relevant stakeholders to try and resolve the issue. If unresolved, the relevant
Assistant Commissioner in Dispute Resolution or the ATO General Counsel
should be advised, and provided an opportunity to intervene prior to any final
decision being made.

Where there is disagreement between internal stakeholders on whether a
matter should be resolved prior to a court or tribunal decision, the
responsibility for authorising or approving any actions necessary to give effect
to that decision rests with the person approving the decision to settle the
matter. This includes the execution of any subsequent settlement deed. For
example, where the TCN member has decided to settle the matter, and it is
contrary to the BSL view, then the TCN member is responsible for ensuring
the deed is executed.

Regardless of who the decision maker is, all stakeholders will remain actively
involved in the matter and retain their respective roles and responsibilities. For
example, regardless of who decided that a matter should settle, the BSL will
be responsible for issuing assessments or amended assessments, and the
Dispute Resolution officer will be responsible for executing relevant court or
tribunal documents such as a section 42C agreement°.

The role of the ATO Special Counsel

43.

44.

The ATO may retain former Judges, Queens Counsel and Senior Counsel to
perform legal services for the ATO. They are referred to by the title ATO
Special Counsel while so retained. Their services are usually limited to the
provision of advice on matters of significance to the ATO.

The TCN facilitates access to ATO Special Counsel and all requests for
access to the services of ATO Special Counsel must be referred to them.

10 Under section 42C of the AAT Act, the AAT may make a decision in terms agreed by the parties in
writing if it is satisfied that the decision is within the powers of the AAT. Under paragraph 42C(1)(b) of
the AAT Act, the agreement must be signed by or on behalf of each party. The AAT can then make a
formal decision in the agreed terms without holding a hearing (or without completing the hearing if one
has commenced).
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The role of external solicitors

45.

46.

47.

External solicitors will provide general legal services including
recommendations on the selection of counsel, drafting and filing of court and
tribunal documents, advice on the adequacy and admissibility of evidence,
advice on court requirements and procedures, and will undertake advocacy
where appropriate.

The external solicitor is expected to have a clear understanding of the
requirements of the Commissioner in respect of the case, and to relay those
requirements to counsel.

External solicitors acting for the Commissioner:

(a) must follow instructions and are expected to assist the Commissioner
in the conduct of litigation to achieve timely and appropriate resolution
of the particular dispute

(b) are expected to conduct themselves consistently with the standards of
conduct expected of ATO staff

(c) must comply with the Legal Services Directions and notify the Dispute
Resolution officer immediately if they suspect or receive an assertion
that a breach of the Legal Services Directions has occurred. They must
also advise on any possible actions that would minimise the impact of
that breach

(d) must comply with the tax law secrecy provisions, and

(e) must avoid any conflict of interest with the ATO, and where one arises,
advise the ATO immediately.

The role of counsel

48.

49.

50.

Counsel may be engaged to provide advice or to represent the Commissioner
in litigation proceedings. Where appropriate, counsel may also be engaged to
conduct or assist in other activities, such as interviews with taxpayers.

Counsel briefed by the Commissioner are required to comply with the
conditions and expectations placed on the ATO’s external solicitors as set out
above. Additionally, counsel are required to comply with their taxation
obligations. This expectation should be brought to counsel’s attention prior to
their acceptance of a brief. Any concerns raised by counsel in relation to this
must be escalated to the appropriate Assistant Commissioner in Dispute
Resolution.

As counsel are already subject to the strict requirements of their various Bar
associations, counsel are not required to undertake the Commonwealth’s
vetting process before they are engaged by the ATO.

SECTION 4 - ENGAGEMENT OF EXTERNAL LEGAL SERVICE PROVIDERS AND
EXTERNAL ALTERNATIVE DISPUTE RESOLUTION PRACTITIONERS

Engaging external legal service providers — generally

51.

The Dispute Resolution teams have responsibility for the management and
coordination of legal services in the ATO, including access to and the
engagement of external legal service providers. Such providers include:

(a) counsel
(b) external solicitors, and
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52.

(c) third party dispute resolution practitioners.

External legal service providers must not be engaged directly by a BSL under
any circumstances, whether or not the matter is in litigation. The BSL must
refer the request to the relevant Dispute Resolution or ATO General Counsel
manager.

Factors to be considered in engaging an external legal service provider

53.

The following factors should be considered when deciding whether it is
appropriate to engage an external legal service provider:'

(@) the complexity of the matt