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Australian Government

25 Australian Taxation Office

Practice Statement

Law Administration

PS LA 2011/1

PS LA 2011/1 ATO's Advance Pricing Arrangement Program was withdrawn 22 June 2015
and replaced by PS LA 2015/4 Advance Pricing Arrangements.

This law administration practice statement is issued under the authority of the Commissioner
and must be read in conjunction with Law Administration Practice Statement PS LA 1998/1.
ATO personnel, including non ongoing staff and relevant contractors, must comply with this
law administration practice statement, unless doing so creates unintended consequences or is
considered incorrect. Where this occurs, ATO personnel must follow their business line's

escalation process.

Taxpayers can rely on this law administration practice statement to provide them with
protection from interest and penalties in the way explained below. If a statement turns out to
be incorrect and taxpayers underpay their tax as a result, they will not have to pay a penalty.
Nor will they have to pay interest on the underpayment provided they reasonably relied on this
law administration practice statement in good faith. However, even if they don't have to pay a
penalty or interest, taxpayers will have to pay the correct amount of tax provided the time limits

under the law allow it.

SUBJECT: ATO’s Advance Pricing Arrangement Program

PURPOSE: To explain the policies and procedures of the Advance Pricing

Arrangement Program
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STATEMENT

1. This practice statement is a comprehensive guide to the Australian Taxation

Office’s Advance Pricing Arrangement Program. It explains the principles and
procedures of the Advance Pricing Arrangement (APA) Program to taxpayers,

advisors and our staff.

2. This practice statement replaces Taxation Ruling TR 95/23 Income tax:
transfer pricing — procedures for bilateral and unilateral advance pricing

Page 3 of 45 LAW ADMINISTRATION PRACTICE STATEMENT PS LA 2011/1



arrangements. That Ruling provided guidance on the ATO’s previous APA
Program.

CHAPTER 1 — INTRODUCTION

Australia’s transfer pricing rules

3.

The purpose of Australia’s transfer pricing rules is to ensure that for tax
purposes taxpayers price their international related party dealings as truly
independent parties would have done in the same situation. This is known as
the arm’s length principle.

The Organisation for Economic Co-operation and Development (OECD) and
its members have recognised the significance of transfer pricing and agreed
that the arm’s length principle is the international transfer pricing standard that
should be used for tax purposes. The arm’s length principle uses the
behaviour of independent parties as a guide or benchmark to determine the
arm’s length consideration or profits in relation to international related party
dealings.

The Australian Taxation Office (ATO) must ensure that businesses operating
in Australia declare a level of income from their international related party
dealings® which is commensurate with the activities carried out in Australia,
the assets used, and the risks assumed by the taxpayer. The ATO maintains
an extensive transfer pricing program that involves a mixture of education and
enforcement activities. The APA Program is part of the ATO’s balanced
program of advice and assurance.

Aim of the APA Program

6.

The aim of the APA Program is to give taxpayers the opportunity to reach
agreement with the ATO on the method of application of the arm’s length
principle to their international related party dealings on a prospective basis,
thereby resolving any uncertainty around those dealings.

Taxpayers who require a level of assurance as to the ATO view of their
transfer pricing risk without the cost and time associated with undertaking an
APA have access to the ATO risk assessment and self assessment risk
products (see Chapter 12).

What is an APA?

8.

An APA is an arrangement that determines, in advance of controlled
transactions, an appropriate set of criteria (for example, method, comparables
and appropriate adjustments thereto, critical assumptions as to future events)
for the determination of the transfer pricing of those transactions over a fixed
period of time.?

An APA will generally apply for three to five years but may be longer, for
example, where the covered international related party dealings continue for a
period in excess of five years. An APA can be concluded either unilaterally,
bilaterally or multilaterally.

! International related party dealings include any transactions, agreements or arrangements.
% Based on paragraph 4.123 of the 2010 OECD Transfer Pricing Guidelines for Multinational Enterprises
and Tax Administrations.
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Unilateral APA

10. Where the APA process does not involve or require agreement with a tax
treaty partner or involves a country with which Australia does not have a
taxation treaty, the arrangement between the taxpayer and the ATO is referred
to as a unilateral APA, as shown in the flowchart below. A unilateral APA is
concluded between the ATO and a taxpayer under the Commissioner’s power
of general administration of the income tax legislation® and the taxpayer and
ATO agree in writing to be bound by the terms of the APA. This does not
guarantee the agreement of the tax treaty partner(s) and does not depend on
that agreement or require it to be sought.

Unilateral APA

Australian )
Taxpayer International related Taxpayer (s)

party dealings
covered by the
unilateral APA

Foreign

Bilateral APA

11. A bilateral APA is an arrangement between the ATO and a tax treaty partner
concerning the transfer pricing of international related party dealings, as
shown in the flowchart below. It is concluded under the Mutual Agreement
Procedure (MAP) Article of the relevant taxation treaty. Each treaty partner
confirms the terms of the APA in writing through a letter or similar
document with their resident taxpayer and agrees to be bound by them. A
bilateral APA therefore provides certainty for taxpayers that acting consistently
with it will avoid double taxation.

Bilateral APA
Tax treaty
partner
Letter or similar document Letter or similar document
confirming APA confirming APA
Australian ) Foreign
Taxpayer International related Taxpayer

party dealings
covered by the
bilateral APA

3 Section 8 of the Income Tax Assessment Act 1936.
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Multilateral APA

12. A multilateral* APA is an arrangement between the relevant taxpayers, the
ATO and more than one tax treaty partner and binds all its parties.

Assurance provided by an APA

13. Once the APA comes into effect and the taxpayer has agreed to and complies
with its terms, the ATO is administratively bound by the terms of the APA. The
APA may require the taxpayer to comply with particular requirements, and may
depend on critical assumptions being met. If those requirements are complied
with and those assumptions met, the Commissioner of Taxation is prevented
from imposing any additional income tax on the covered international related
party dealings than is payable on the pricing worked out under the APA.

14. There is potential for double taxation under a unilateral APA where a tax treaty
partner forms a different view as to the application of the arm’s length principle
to the international related party dealings covered by the APA. The Australian
Competent Authority® will seek to support the transfer pricing outcomes of the
unilateral APA during Competent Authority discussions but may have to
deviate from the transfer price under the original terms of a unilateral APA to
arrive at a solution with the foreign Competent Authority.

Types of APA products

15. There are three different types of APA products: simplified, standard and
complex. The most suitable product will be agreed in the pre-lodgment phase.

. The simplified APA product is designed for taxpayers with low value
or low risk international related party dealings seeking to achieve
greater tax certainty about transfer pricing for those dealings. The
simplified APA process is less time consuming and less costly for
taxpayers but at this stage it is only available for unilateral APAs.

. The standard APA product deals with less complex international
related party dealings that do not qualify for the simplified or complex
APA product. A standard APA product may include collateral issues®. It
is available for both unilateral and bilateral APAs.

. The complex APA product deals with complex international related
party dealings. A Complex APA Product may include collateral issues
where no ATO position exists for their resolution.

The complex APA product is suitable for international related party dealings:
(@) which are considered to be high risk

(b) where there are no comparables

(c) where there is a significant amount of tax involved, or

(d) which may result, either directly or indirectly, in shifting of
significant profit out of Australia.

The complex APA product is available for both unilateral and bilateral APAs.

* In this practice statement references to bilateral APAs also include multilateral APAs.

® The Australian Competent Authority is a specifically delegated position of the Commissioner within the
ATO. The Competent Authority may be described as those persons authorised to negotiate MAP cases
on behalf of the ATO.

® A collateral issue is another administrative or tax issue in addition to transfer pricing relating to the international
related party dealings. Collateral issues will be discussed in more detail in Chapter 3.
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16. The attributes of the three APA products are as follows:
APA Products
Simplified Standard Complex
Types of APA products Unilateral | Unilateral | Bilateral | Unilateral
/ Bilateral
Target cycle time for a typical 9 12 18-24 24
APA from pre-lodgment to
finalisation (months) (a)
Threshold International (b) N/A N/A N/A
Related Party Dealings
Existence of collateral issues No Yes Yes Yes,
and approach for their including
resolution exist where no
ATO
position
exists
New APAs and renewals Yes Yes Yes Yes
Notes:
(@) It is expected that the pre-lodgment phase would take between one to

three months depending on the type of APA product.
(b) See Chapter 3 — Eligibility for the simplified APA product.

Mutual expectations

17. The APA Program enables taxpayers to assure themselves that their
international related party dealings comply with transfer pricing legislation on a
voluntary basis. The cooperative nature of the APA process gives rise to the
following mutual expectations between the taxpayer and the ATO:

(a) The taxpayer can expect the ATO to:

(1) co-operate fully with the taxpayer, including undertaking open
and ongoing dialogue in the development of the APA

(i) work with the taxpayer towards agreement on the scope of the
APA and the treatment approach for any collateral issue(s)
which will be parallel processed with the development of the
APA where appropriate

(iii) make enquiries into the international arrangement, transfer
pricing methodology’ and arm’s length price to ensure that it
complies with Australia’s transfer pricing rules

(iv) undertake examination into the collateral issues commensurate
with the complexity and level of risk of these issues

(v) coordinate the resolution of the ATO position on any collateral
issues

(vi) commit to the agreed scope of the APA, which will only be
changed in exceptional circumstances

" A basis for establishing an arm’s length transfer price or profit allocation under Division 13 of Part Ill of
the Income Tax Assessment Act 1936 and, when applicable, under various taxation treaties between
Australian and its tax treaty partners.
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(vii)  provide timely guidance on the progress of the taxpayer’'s
request for an APA

(viii)  work with the taxpayer to agree on the
information/documentation required in the development of the
APA

(ix)  jointly develop an APA case plan that contains a structured
timeline and work plan

x) ensure all APAs are subject to Transfer Pricing Review Panels
(TPRP) ® at key milestones in the process

(xi) work actively with the tax treaty partner in the development of a
bilateral APA

(xii)  have the right to withdraw from the APA process at any time
before final agreement is reached

(xiii)  provide the taxpayer with an internal review by the Head of the
APA Program where:

o the ATO does not accept an APA Proposal

o the ATO and taxpayer cannot reach agreement on the
scope of the APA

o the ATO withdraws from the APA

. a standstill has been reached in the APA process

(xiv)  not limit its information gathering powers in relation to the
development of the APA. It would be exceptional for these
powers to be used as our inability to access information is likely
to cause us to withdraw from the development process or cause
the APA to be inapplicable

(xv)  keep taxpayer information confidential in accordance with the
secrecy provisions® and the Exchange of Information Article in
any applicable taxation treaty

(xvi) apply the processes described in this practice statement
consistently. However, the ATO may accelerate the APA
process steps, for example, to align the ATO’s processes with
those of the tax treaty partner in a bilateral APA, or carry out
process steps in parallel rather than sequentially to improve
efficiency.

(b) The ATO expects the taxpayer to:

@ co-operate fully with the ATO, including undertaking open and
ongoing dialogue in the development of the APA

(i) propose approaches that are consistent with Australia’s transfer
pricing rules

(iii) seek an APA only on international related party dealings that
are commercially contemplated or are of a continuing nature
from dealings that are already occurring

® The Transfer Pricing Review Panel is an internal ATO review body whose role is to oversee the
standard of technical and case management decision making in transfer pricing casework.
° Division 355 of Schedule 1 to the Taxation Administration Act 1953.
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(iv) make full and true disclosure of all relevant and material facts
with respect to international related party dealings and any
collateral issues

(v) work with the ATO towards agreement on the scope of the APA
and the treatment approach for any collateral issue(s)

(vi) disclose any reasonably arguable position'° the taxpayer
applies or seeks to apply in connection with the international
related party dealings and collateral issue(s)

(vii)  provide the same information/documentation to all tax treaty
partners which are proposed parties to the bilateral APA

(viii)  provide information/documentation commensurate with the
complexity of the arrangement and the level of risk

(ix) have the right to withdraw from the APA process at any time
before final agreement on the APA is reached.

Benefits of Advance Pricing Arrangements

18. APAs are negotiated in a cooperative environment in which the ATO, the
taxpayer and the tax treaty partner in a bilateral APA, use best endeavours to
agree on a transfer pricing methodology that will result in what will be treated
as an arm’s length amount of consideration or profits to each related party in
relation to their international related party dealings. An APA:

(@) provides a taxpayer with certainty on an appropriate transfer pricing
methodology, enhancing the predictability of the tax treatment of the
taxpayer’s international related party dealings

(b) eliminates or substantially reduces the risk of double taxation arising from
international related party dealings (particularly where the APA is bilateral)

(© is prospective, but methodologies under an APA may be used subject
to agreement, to resolve issues in years prior to the APA. For example,
a taxpayer may seek an APA following a risk review but prior to an
audit commencing, and the APA methodology may be agreed to be
applied to years that would otherwise be subject to audit

(d) provides a possible solution to situations where there is no realistic
alternative way of both avoiding double taxation and ensuring that all
profits are correctly determined and taxed at the appropriate time

(e) provides taxpayers with a more flexible approach to obtaining approval for a
novel methodology that is particularly appropriate to their circumstances

Q) reduces compliance cost to the taxpayer by eliminating the risk of transfer
pricing risk review or audit and the imposition of penalties by taking a
different practical approach to the application of the arm’s length principle

(9) reduces the record keeping burden as taxpayers know in advance
which records are required to be kept to substantiate the application of
the APA approach to ascertaining pricing or profits relating to the
covered international related party dealings

10 A matter is reasonably arguable if it would be concluded in the circumstances, having regard to
relevant authorities, that what is argued for is about as likely to be correct as incorrect, or is more likely
to be correct than incorrect (refer to section 284-15 of Schedule 1 to the Taxation Administration
Act 1953). There is also a discussion of when a taxpayer has a reasonable arguable position in a
transfer pricing context at paragraphs 25 to 31 of Taxation Ruling TR 98/16 Income tax: international
transfer pricing - penalty tax guidelines.
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(h) allows a taxpayer to predict costs and expenses, including tax liabilities
more accurately

Who can apply for an APA?

19.

20.

Any Australian taxpayer with international related party dealings may apply for
an APA where those dealings are between:

(a) related separate legal entities (including permanent establishments of
separate legal entities)

(b) a permanent establishment and its head office, or
(© two permanent establishments of the same entity.
Eligibility for the simplified APA product is detailed in Chapter 3.

How to apply for an APA

21.

In the first place the taxpayer should contact the Transfer Pricing
Gatekeeper'* seeking a pre-lodgment meeting to discuss the requirements of
the proposed APA. The APA proposal to be discussed at the pre-lodgment
meeting should be submitted in writing to the:

Transfer Pricing Gatekeeper
Australian Taxation Office
GPO Box 9977

Melbourne VIC 3001

Alternatively the taxpayer may contact the Transfer Pricing Gatekeeper
by e-mail: tpgatekeeper@ato.gov.au

(File size cannot exceed 6MB. Files can be lodged in parts not
exceeding 6MB)

The ATO does not impose charges or fees for APAs.

CHAPTER 2 — OVERVIEW OF THE APA PROCESS
The five steps of the APA process

22.

23.

The five steps of the APA process for negotiating an APA are:
Step 1: Pre-lodgment

Step 2: Lodgment of formal application

Step 3: Analysis and evaluation

Step 4: Negotiation and agreement

Step 5: Conclude

The information/documentation requirements, processing and finalisation of
each APA will depend on the individual facts and circumstances of each case.
The processing of an APA will also depend on the case classification.

™ The Transfer Pricing Gatekeeper is the central point in the ATO whereby all inbound transfer pricing
work is directed (see paragraph 15 of PS LA 2006/9).
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Overview of the APA process

24. The diagram below is an overview of the interactions between the
pre-lodgment (Step 1 of the five steps of the APA process) and the
post-lodgment phases (Steps 2 to 5 of the five steps of the APA process).

Pre-lodgment phase (step 1) Post-lodgment phase (steps 2 — 5)

Commence Conclude Formal APA Conclude APA
pre-lodgment pre-lodgment application

discussions discussions lodged

Review APA proposal. Commence treatment strategy for collateral issues in
Identify transfer pricing issues and agree on covered parallel to the APA where appropriate.

dealings. Evaluate the APA application.

Identify collateral issues and commit to a resolution Establish arm’s length consideration using the process in
approach. TR 98/11.

Reach agreement on the scope of the APA and on the Undertake relevant field work.

treatment approach for any collateral issues. Request further information/documentation if necessary.

Not!fy the taxpayer of acceptance into the program on the Endeavour to reach agreement on the terms of the APA.
basis agreed above.
Provide the taxpayer with written confirmation of the

Invite taxpayer to lodge a formal APA application. concluded APA.

Develop an APA case plan, update as necessary and execute.
Ensure that all APAs are subjected to quality assurance by the Transfer Pricing Review Panel at key milestones.
Keep taxpayer informed of progress of the APA at all times.

25. The following process maps are a more detailed explanation of the
interactions between the ATO and taxpayer in the pre-lodgment and
post-lodgment phases. These interactions are discussed further in the
following chapters.
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Pre-lodgment Process Map (Step 1)

ATO

Request a pre-lodgment meeting.

Provide an APA proposal that:

« explains how the taxpayer intends to approach the
overall transfer pricing issues

« describes issues for which certainty is sought in
relation to the international related party dealings —

Review APA proposal.

Conduct pre-lodgment discussion meeting(s) that:

« raise issues that require clarification

identify the scope of the APA

identify technical and administrative collateral issues and
establish their treatment approach

establish classification of APA case and whether it is a

this includes the scope of the APA and collateral N
issues unilateral or a bilateral APA
« provide adequate information/documentation to « establish whether the APA is being renewed
enable the ATO to understand key issues « discuss the information/documentation requirements
« disclose any Reasonably Arguable Position. « discuss the process for evaluating the APA application.
Taxpayer may consider lodging a draft APA case Develop an APA case plan jointly with the taxpayer.
plan.
Transfer Pricing Review Panel to review and endorse the
scope of the APA and treatment approach for collateral
issues, as well as ratify the acceptance of the taxpayer into
the APA Program.
Has the
Transfer
Pricing
= Review Panel
o endorsed the
f’;’i decision?
<
(7]
=
=)
3 A
i) Possibly seek an internal review of the ATO decision Inform the taxpayer of non-
o by the Head of the APA Program where: acceptance into the APA
« the ATO does not accept an APA proposal < Prograr_n n wr|tl|ng. The
« the ATO and taxpayer cannot reach agreement on letter will explain the
reasons for the decision.
the scope of the APA.
l 4
Inform the taxpayer of
acceptance into the
APA Program in writing:
Inform the taxpayer of non- .
Yes Has the No acceptance into the APA + the taxpayer will be
internal | Program in writing. The invited to lodge a
review been 7| letter will explain the formal APA
successful? reasons for the review application

the letter will detail
the agreed scope and

decision.

treatment approach
for collateral issues.

\ 4

Lodge a formal APA application within the agreed
timeframe.

A taxpayer can withdraw from the APA process at
any time before final agreement is reached.

Go to Simplified APA Process Map (steps 2 — 5) or, Standard/Complex APA Process Map (steps 2 — 5) whichever is appropriate.
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Simplified APA Process Map (Steps 2 -5)

Lodge a formal APA Application using the

Simplified Unilateral APA Application Template with
a signed declaration.

The application should include:
« a functional and industry analysis

« information/documentation as agreed in the pre-
lodgment meeting.

~
N
o
[
i
)
<
=
9
=
IS
S
(o8
Q.
S
[
IS
=
o
42
=
o
o
c
[}
£
(=]
°
s}
—

Keep taxpayer informed of progress of the APA at all times.

Finalise the Simplified APA Case Plan, update as necessary
and execute.

h 4

Provide access to premises and staff so that
relevant fieldwork can be undertaken by the ATO.

Provide further information/documentation as
requested.

Analysis/Evaluation (Step 3)

A

A 4

Provide benchmarking for distributors and service providers,
however, the taxpayer may choose to prepare its own
benchmarking analysis.

Provide reasonable assistance to eligible taxpayer other than
a distributor or service provider in preparing an arm'’s length
benchmarking analysis.

Evaluate the data submitted and prepare benchmarking
analysis where required. If required, establish arm'’s length
consideration using the process in TR 98/11.

Undertake relevant fieldwork (such as inspecting financial
records).

Request further information/documentation if necessary.

Quality assure the APA through the Transfer Pricing Review
Panel to confirm the ATO position.

A

Endeavour to reach agreement on the terms of the
APA with the ATO.

Negotiation/Agreement (Step 4)

A

A 4

Discuss issues with the taxpayer in relation to benchmarking
and endeavour to reach agreement on the terms of the APA
included in the Simplified Unilateral APA Application Template.

A

Sign the final APA and return it to the ATO.

A

A 4

Finalise the APA based on the outcomes of the negotiations.

Provide written confirmation of the arrangement entered into
between the ATO and the taxpayer in the format of the Model
Simplified Unilateral APA.

v

Lodge Annual Compliance Reports as and when
required.

—~
o
(=3
Q
2
0
-
()
°
=
(3]
=
o
O
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Standard/Complex APA Process Map (Steps 2 - 5)

Lodge a formal APA application with declaration.
The application should detail the scope of the APA
and how collateral issues are to be addressed, and
include:

« a functional analysis and industry analysis
details of the proposed transfer pricing
methodology

the terms and conditions governing the

Lodgment of formal application (step 2)

ATO

Commence treatment strategy for collateral issues in parallel
to the APA where appropriate.

The APA case leader will coordinate any private binding ruling
requests within the ATO on behalf of the taxpayer.

Keep taxpayer informed of progress of the APA and
collateral issues at all times.

Finalise the standard/complex APA case plan, update as

Analysis/Evaluation (step 3)

—~
<
o
(0]
o
(2
2
i
=
()
£
(0]
(0]
o
(@]
<
<
=
S
2
8
]
(o]
D
()
Z

In a bilateral APA confirm its agreement with the
APA in writing to the ATO.

|

Conclude (step 5)

Lodge Annual Compliance Reports as and when
required.

application of the transfer pricing methodology »| necessary and execute.
including critical assumptions If the APA is bilateral notify the tax treaty partner.
« data showing that the transfer pricing
methodology will produce an arm’s length result
« information/documentation as agreed in the pre-
lodgment meeting.
Work with the ATO to resolve the collateral issues.
If the APA is bilateral the taxpayer should ensure
its foreign affiliate meets the requirements of the
APA process in the other jurisdiction.
\ 4
Provide access to premises and staff so that Evaluate the APA application.
relevant fieldwork can be undertaken by the ATO. Establish arm’s length consideration using the process in
Provide further information/documentation as TR 98/11.
requested. Undertake relevant field work (such as interviews with staff
from the operational side of the business).
<«» Request further information/documentation if necessary.
Consider independent expert advice if requested.
The APA will be reviewed at key milestones in the process by
the Transfer Pricing Review Panel.
y
In a unilateral APA endeavour to reach agreement Inform the taxpayer of the resolution of the collateral issue.
on the terms with the ATO. The resolution of collateral issues will not form part of the
In a bilateral APA determine if the Competent content of the concluded APA. In most F:lrcumstances the
: collateral issue needs to be resolved prior to the agreement of
Authority Mutual Agreement Procedure
- the concluded APA.
arrangement is acceptable. Where the taxpayer
accepts the arrangement they will be required to In consultation with the taxpayer, develop the draft APA terms.
notify the ATO of their acceptance in writing. In a unilateral APA, the APA case leader will endeavour to
If the Mutual Agreement Procedure arrangement is reach agreement on the terms of APA with the taxpayer.
not acceptable or the Competer_]t Author|tl|es can ERg In a bilateral APA, the Australian Competent Authority will
not reach agreement then consider entering into a . .
. . ) formalise a Competent Authority Mutual Agreement Procedure
unilateral APA with the ATO, if offered. X . . R
arrangement with the tax treaty partner in consultation with the
taxpayer (assuming agreement is reached).
If the Mutual Agreement Procedure arrangement is not
acceptable to the taxpayer or the Competent Authorities
cannot reach agreement then consider offering the taxpayer a
unilateral APA.
y
In a unilateral APA sign the final APA and return it In a unilateral APA the taxpayer and the ATO will finalise the
to the ATO. APA agreement based on the outcomes of the negotiations
<€—¥»| and provide the taxpayer with written confirmation of the

concluded APA.

In a bilateral APA, where the taxpayer accepts the Competent
Authority Mutual Agreement Procedure arrangement, the ATO
will enter into a bilateral APA with the tax treaty partner. The
ATO will confirm the terms of the bilateral APA with the
taxpayer in a letter or similar document.
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CHAPTER 3 — PRE-LODGMENT (STEP 1)

26.

The pre-lodgment step of the APA process is common for all APA products.
The purpose of the pre-lodgment step is to identify the scope of the APA
(including the likely type of APA product) and identify any collateral issues and
agree the resolution approaches upfront so that the formal APA application
accurately reflects what has been agreed in the pre-lodgment step.

Pre-lodgment meeting

27.

28.

29.

The ATO APA Team will arrange the pre-lodgment meeting. In a typical case
there are a number of pre-lodgment meetings so that the formal application is
based on a closer understanding of the circumstances and likely outcomes.

Pre-lodgment meetings should be used to clarify up front what both sides
expect from the APA process. The discussions will generally follow the
Pre-lodgment Meeting Agenda at Appendix 1 and can be used:

(@ to identify transfer pricing issues and agree on the covered
international related party dealings

(b) to identify any collateral issue(s) and commit to a resolution approach
for them

(© to agree on the scope of the APA
(d) to discuss whether the APA will be bilateral or unilateral
(e) to discuss the period and tax years to be covered by the APA

) to ascertain whether the taxpayer’s foreign affiliate has already
approached the relevant tax treaty partner for a bilateral APA

(9) to classify the APA (simplified, standard or complex and new or
renewal)

(h) to discuss the taxpayer’s preliminary views on the transfer pricing
method and in a simplified APA, the use of ATO benchmarking
analysis

0] to jointly develop the initial APA case plan

0) to discuss whether there are any issues affecting prior years and if so,
whether there should be a rollback of the APA result. This is
particularly an issue where compliance activity (either risk review or
audit) is being undertaken in Australia or in the other country involved

(k) to discuss the information/documentation requirements and analysis
()] to determine whether independent expert advice is required

(m)  to assess the suitability of the APA request such as the cost and
practicality of entering into an APA

(n) to discuss with the taxpayer the process for acceptance into the
program, including agreeing on a timeframe for lodging a formal APA
application

APA pre-lodgment meetings do not bind either party to the APA Program that
is, a pre-lodgment meeting does not mean the taxpayer has applied for an
APA, or been accepted into the APA Program for development of an APA.
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Eligibility for the simplified APA product

30.

31.

32.

Any Australian taxpayer undertaking international related party dealings is
eligible to apply for admission to the APA Program using the simplified APA
process where the:

€) gross income of the taxpayer is less than $250 million, or

(b) gross income of the taxpayer exceeds $250 million and the taxpayer
satisfies the following conditions:

0] international related party dealings involving the purchase or
sale of tangible goods do not exceed $150 million annually

(i) international related party dealings involving the provision or
receipt of routine services do not exceed $50 million annually

(iii) international related party dealings involving intangible property
do not exceed $10 million annually.

The income and dealings limits apply for the Australian tax consolidated group
which is the taxpayer for Australian purposes, and not individual companies
within that group. However, it is intended that the simplified APA process be
available to a maximum number of taxpayers, and the ATO may relax these
eligibility criteria and allow access to the simplified AP