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STATEMENT

1. This practice statement provides general guidance to Australian Taxation

Office (ATO) staff on taking bankruptcy or liquidation proceedings and on
dealing with external administrations under the Bankruptcy Act 1966
(Bankruptcy Act) and the Corporations Act 2001 (Corporations Act).

2. A broad range of areas relating to the interaction of insolvency and taxation
laws is discussed under the following sections:
. Bankruptcy and liquidation proceedings
. Alternatives to bankruptcy and liquidation
. Legal claims in insolvency administrations
. Obligations to notify and set aside an amount to pay tax-related
liabilities notified
. Tax obligations of representatives of incapacitated entities
. Provision of information to a representative of an incapacitated entity
o Garnishees
o Tax refunds.

SECTION 1 - BANKRUPTCY AND LIQUIDATION PROCEEDINGS

3. Where a tax debtor does not propose or adhere to an acceptable proposal to
pay a tax debt, the Commissioner may commence legal recovery proceedings.
If the debt remains unpaid at the conclusion of those proceedings, in
appropriate circumstances the Commissioner will take bankruptcy or
liquidation action against the tax debtor. This section deals with the factors
and considerations the ATO will take into account when deciding whether to
take bankruptcy action against an individual or liquidation action against a
company.!

Bankruptcy - generally

4. Bankruptcy is the ultimate sanction for an individual debtor who does not pay
or make acceptable arrangements to pay a debt. In bankruptcy, the debtor’s

1 A company or corporate entity referred to throughout is one that is incorporated under the Corporations
Act.
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property is vested in the trustee of the debtor’'s bankrupt estate for the benefit
of creditors.

Individual debtors may voluntarily declare bankruptcy by filing their own
petition (known as a ‘Debtor’s Petition’) with an Official Receiver under the
Bankruptcy Act. More commonly, debtors become bankrupt as a result of a
creditor presenting a creditor’s petition in the Federal Circuit Court or Federal
Court, but this may only occur if the debtor has committed an act of
bankruptcy within the preceding six months and owes the creditor (or
creditors) at least $5,000.2

Liquidation - generally

6.

Liguidation is the ultimate sanction for a corporate debtor that does not pay or
make acceptable arrangements to pay a debt. When a company is placed into
liquidation, the liquidator takes control of the company’s property and will then
realise the company’s assets and distribute the proceeds among the
company’s creditors.

A corporate debtor can voluntarily take steps to have their company wound up
by calling meetings of members and creditors under Part 5.5 of the
Corporations Act. Corporate debtors may also be placed into liquidation by
order of the court as a result of an application for winding up being filed.?

In the case of a corporate debtor owing more than $2,000, a creditor (or
creditors) can seek to have the company wound up in insolvency by serving a
statutory demand for payment under the Corporations Act without first
obtaining a judgment against the company.* If the statutory demand is not
satisfied, the creditor can then file an application for winding up with the court.

The Commissioner may initiate (or support or substitute another creditor in)
bankruptcy and liquidation proceedings

9.

10.

Bankruptcy and liquidation proceedings are valid options for the Commissioner
in dealing with tax debtors. The Commissioner, as a creditor, will exercise his
right to use these processes in appropriate circumstances. However, the
decision to institute or support or substitute another creditor in these
proceedings against a tax debtor will not be taken lightly.

In considering taking such action, the Commissioner will have regard to the
factors referred to in paragraph 11 of this practice statement and any material
evidence from the taxpayer which demonstrates solvency. The mere fact that
a taxpayer can demonstrate a surplus of assets over liabilities will not, of itself,
be construed as proof of solvency. The Commissioner will be persuaded by
clear evidence that the debtor has sufficient liquid assets to enable all debts to
be paid by their respective due dates, or within a reasonable period of time,
and that the debtor is making arrangements to pay all of their debts, including
those owed to other creditors.

2 Paragraph 44(1)(a) of the Bankruptcy Act.
3 Section 459P of the Corporations Act.
4 Section 459E of the Corporations Act.
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Factors taken into account by the Commissioner when initiating (or supporting
or substituting another creditor in) bankruptcy or liquidation proceedings

General factors

11. Before taking bankruptcy or liquidation proceedings, the Commissioner will
consider each case on its merits, having regard to:

. The asset position of the debtor:

- If there are no available assets which can be realised to satisfy
the debt, bankruptcy or liquidation proceedings may not be
appropriate. Accepting payment of the debt and additional
charges for late payment over a period of time may be more
cost effective and a more viable alternative in these cases
(although it would be difficult for debtors with a history of
defaulted arrangements to satisfy the ATO that they could or
would pay over time).

- It may be unwise to agree to accept payment over time if there
are other creditors who are likely to initiate bankruptcy or
liquidation action. In these cases, should the debtor become
bankrupt or be placed into liquidation, any payments made
during the relation back period may have to be repaid to the
trustee in bankruptcy or liquidator as a preference payment (see
Voidable transaction claims against the Commissioner —
liguidation at paragraph 58 of this practice statement).

- The ATO recognises that even where the debtor may appear to
have no recoverable assets, bankruptcy or liquidation action
may still be viable. Assets that the debtor has improperly
disposed of or transferred to, or acquired in the name of, other
entities (such as a spouse, a director, a company or family trust)
may be recoverable by the bankruptcy trustee or liquidator to
enable a dividend to be paid to creditors.® (See also Indemnity
Requests at paragraph 45 of this practice statement.)

- Bankruptcy and liquidation enable the trustee or liquidator to
conduct an examination of the debtor’s affairs. Where
circumstances exist that prevent an assessment of the full
financial position of the debtor, it may be appropriate to take
bankruptcy or liquidation proceedings so that such an
examination can occur.

. The size and nature of the debt:

- It is sometimes appropriate to take bankruptcy or liquidation
proceedings to stop a debt from escalating. A tax debtor
wishing to persuade the ATO to refrain from such action would
need to demonstrate that steps have been taken to stop debts
from escalating.

- Where the debt comprises a combination of disputed and
undisputed debts, bankruptcy and liquidation action can still
proceed even where the debt includes a significant amount of
disputed debt. The fact that a debtor has a dispute is a relevant
factor to be taken into account, though it is not, in itself,
sufficient to prevent bankruptcy or liquidation action.® (The
trustee in bankruptcy or the liquidator will stand in the shoes of

5 Division 3 of Part VI of the Bankruptcy Act and Division 2 of Part 5.7B of the Corporations Act.
6 See Law Administration Practice Statement PS LA 2011/4 Recovering disputed debts.
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the debtor as far as the dispute is concerned and can decide
whether or not to proceed with the dispute.)

. The future income of the debtor:

- If it can be shown that the debtor’s financial position will
improve (evidenced by financial statements and any relevant
reports) and the debt and the additional charges for late
payment can be fully satisfied at some time in the future, it can
be appropriate to consider accepting payment over a period of
time. The onus would be on the debtor to demonstrate their
ability to pay within that period. This option may not be
appropriate for a debtor who has a history of failing to honour
promises to pay.

. The risk to the revenue:

- The ATO will be wary of dispositions of property which indicate
that a debtor is divesting their assets. If the debtor were to be
declared bankrupt or placed into liquidation, these dispositions
would be void against the trustee under the antecedent
provisions or voidable against the liquidator under the insolvent
transaction provisions.

- If it is evident that the debtor is taking steps to limit their ability
to pay, it may be appropriate to promptly seek the debtor’s
bankruptcy or liquidation. A freezing order may also be
considered.’

. The cost of bankruptcy or liquidation and the likely return:

- The cost-benefit analysis of initiating bankruptcy or liquidation
proceedings is an appropriate test of effectiveness, but should
not stand alone as a consideration. The benefit derived from
such a course of action is not limited to any likely dividend to be
distributed to creditors as it also includes the benefit of
preventing the escalation of liabilities.

- In assessing whether to initiate bankruptcy or liquidation
proceedings against a debtor, any offers made at that point to
make payments over time need to be assessed with reference
to the debtor’s full financial position, their payment history and
their ability to comply with the proposed offer of payment.

Factors specific to bankruptcy

12. In the case of an individual, it may be inappropriate to take bankruptcy
proceedings in situations where special circumstances exist (for example,
where age or ill health has an impact on the debtor’s poor financial
circumstances).

13. It is also relevant to consider that under bankruptcy the debtor may be
required to make contributions from their future income towards their bankrupt
estate if their income exceeds a threshold level.

7 See Law Administration Practice Statement PS LA 2011/18 Enforcement measures used for the
collection and recovery of tax related liabilities and other amounts, paragraph 168. Once a bankruptcy
trustee or a liquidator is appointed to the entity, any freezing order obtained prior to bankruptcy or
liquidation ought to be discharged.
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Factors specific to liquidation

14. The ATO will usually issue director penalty notices before taking liquidation
proceedings if the company’s debts are under the withholding tax provisions or
are for superannuation guarantee charge (SGC).8 This may encourage the
directors to enter into a payment arrangement, appoint an administrator or
take voluntary liquidation action.®

15. Where a corporate debtor has ceased trading or has been struck off by the
Australian Securities and Investments Commission (ASIC), or both, the ATO
will not usually initiate liquidation proceedings unless there is a compliance-
based justification for doing so, for example, where there has been
involvement with ‘phoenix’ activities or where there are assets unaccounted
for.2® The company would need to be reinstated first before liquidation action
could proceed.

16. Where it is apparent that the company has been trading while insolvent, the
ATO will consider seeking its liquidation in order for action to be taken against
the directors under Division 3 of Part 5.7B of the Corporations Act. If a director
is found to have breached their duty to prevent insolvent trading, a court can
order the director to compensate the company — and, by extension, the
company’s creditors — for debts incurred while trading insolvently.

17. Where there may be evidence of fraudulent or criminal activity on the part of
the directors, the ATO will also consider the public interest factors. For
example, the company'’s affairs may have been deliberately structured in an
attempt to minimise creditors’ chances of recovering debt. In such cases, the
liquidation of the company will provide a means to examine officers of the
company, or any other person able to provide information about the
company'’s affairs. These examinations serve the dual purpose of discovering
undisclosed assets and identifying offences which may have been committed.

SECTION 2 — ALTERNATIVES TO BANKRUPTCY AND LIQUIDATION

18. From time to time, the Commissioner needs to consider entering into
agreements or arrangements under the Bankruptcy Act or Corporations Act
that provide alternatives to initiating (or continuing) bankruptcy or liquidation
proceedings. Under these arrangements, debtors present their creditors with
proposals under which they would be required to discharge their debts, usually
over time and by paying less than the full amount of the debt in full and final
settlement. In some cases, such proposals are made after a person has
already been declared bankrupt or a liquidator has been appointed to the
company.

19. These alternative agreements or arrangements are:

o Agreements under Part IX and Part X of the Bankruptcy Act

o Compositions or schemes of arrangement under the Division 6 of Part
IV of the Bankruptcy Act

o Deeds of company arrangement under Part 5.3A of the Corporations
Act

o Creditors’ trusts.

8 Under Subdivision 16-B of Schedule 1 to the Taxation Administration Act 1953 and under Part 3 of the
Superannuation Guarantee (Administration) Act 1992.

9 See paragraph 39 of PS LA 2011/18.

10 Refer to Phoenix - priority risk in PGH.
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20. The ATO recognises that these alternatives can produce beneficial outcomes.
These can be summarised as follows:

. avoidance of a sudden winding up or bankruptcy which often results in
only a nominal (or nil) return to creditors

. preservation of a business which, despite having its operations
threatened by adverse circumstances, is fundamentally viable

. an opportunity is provided to reorganise the entity’s affairs, with a view
to enhancing the position of its creditors, shareholders and/or directors,
and

. they potentially provide a better return for the revenue.

Agreements under Part IX and Part X of the Bankruptcy Act

21. Part IX and Part X of the Bankruptcy Act provide relief to the debtor from the
burden of having to immediately settle their debts in full. Arrangements made
under those Parts can assist debtors to avoid the restrictions of a bankruptcy
and often provide creditors with a greater or timelier return on their debts than
they would receive if the debtor were to become bankrupt. Debtors are
required to provide creditors with details of their financial situation so that the
creditors can make an informed decision.

22. The debt agreement provided for in Part IX is, in many respects, similar to the
personal insolvency agreement (PIA) provided for in Part X. The major
difference between the two is one of cost; the fees for entering into a Part IX
debt agreement are generally much lower than those associated with PIAs.
However, the benefits of Part IX are only available to debtors whose income,
assets and liabilities fall below prescribed thresholds.!!

23. Further, a Part IX debt agreement proposal cannot be given if at any time in
the 10 years immediately before the proposal time the debtor has been a
bankrupt, has been a party (as debtor) to a debt agreement or has given an
authority under section 188 of the Bankruptcy Act to enter into an agreement
under Part X of that Act.*? A Part X PIA cannot be proposed if the debtor has
proposed another PIA in the previous 6 months (unless permission is obtained
from the court).

Compositions or schemes of arrangement under Division 6 of Part IV of the
Bankruptcy Act

24. Division 6 of Part IV of the Bankruptcy Act provides a mechanism by which a
bankrupt can seek to have their existing bankruptcy annulled by entering into a
scheme or compaosition. The bankrupt, through the bankruptcy trustee, may
put a proposal to creditors to satisfy their debts which, if accepted, would bring
an end to the bankruptcy.

11 The ‘threshold amount’ for the debtor’s unsecured debts, divisible property and income in relation to a
particular time is indexed and changed in line with the base pension rate in the Social Security Act 1991.
The threshold amount at 20 March 2014 is $105,086.80. Note that the debtor's after tax income in the
year beginning at the proposal time is not to exceed three-quarters of the threshold amount - at 20
March 2014, that amount is $78,815.10. For updated amounts, refer to the Australian Financial Security
Authority (AFSA) website.

12 See subsection 185C(4) of the Bankruptcy Act.
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Deeds of company arrangement under Part 5.3A of the Corporations Act

25. Part 5.3A of the Corporations Act provides an opportunity for insolvent
companies to reach an arrangement with their creditors which addresses the
creditors’ debts and enables the company to continue trading. As it is not
always possible for the company to continue, Part 5.3A also seeks to provide
for the business, property and affairs of an insolvent company to be
administered in a way that results in a greater return for the company’s
creditors and members than would result from the liquidation of the company.

Creditors’ trusts

26. A ‘creditors’ trust’ is a trust entity created under the terms of the deed of
company arrangement. It is often used to accelerate a company’s exit from
external administration to facilitate the relisting of a public company on the
Australian Stock Exchange. The company and/or a third party promises to
make a payment or transfer property to the trustee in satisfaction of the
creditors’ claims against the company, and the creditors become beneficiaries
of the trust in return for having their rights against the company extinguished.

27. In most cases, the deed of company arrangement is finalised immediately
upon the transfer of the company’s obligations under the deed to the creditors’
trust. The finalisation of the deed of company arrangement triggers the end of
the company’s external administration and the company is no longer required
to use the notification ‘subject to deed of company arrangement’ on its public
documents (as would otherwise be required under subsection 450E(2) of the
Corporations Act unless leave of the court has been obtained).

28. The use of a creditors’ trust can create additional risks for creditors bound by
the deed of company arrangement. These risks include the following.

o Under the terms of the deed, the deed of company arrangement may
be ‘effectuated’ and creditors’ rights against the company extinguished
before:

o] the amount available for distribution to creditors of the company
or beneficiaries of the trust has been ascertained

o the trust fund has been received in full by the trustee, or

o] creditors of the company or beneficiaries of the trust have received
any payment from either the deed administrator or the trustee.

o Because the creditors’ trust is regulated by the creditors’ trust deed
rather than by the Corporations Act, creditors will have reduced (or no)
legal rights if the deed of company arrangement is not fully complied
with by all relevant parties. Beneficiaries can, however, seek redress
for actual, and in some situations potential, breaches of trust from the
state Supreme Courts.*3

The general approach of the Commissioner to voting on these alternatives to
bankruptcy and liquidation

29. When presented with these alternative proposals the ATO will consider each
case on its individual merits. The Commissioner will generally support
proposed arrangements or agreements which have no adverse features and
which can provide the Commonwealth with a greater proportion of the

13 Refer to Australian Securities and Investments Commission (ASIC) Regulatory Guide 82 External
administration: Deeds of company arrangement involving a creditors’ trust.
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30.

31.

provable debt within a reasonable period than would be received under
bankruptcy or liquidation.

The ATO can engage the services of external professionals to assist in the
collection and analysis of material relevant to such decisions.

As a general rule, the Commissioner will not vote in favour of an arrangement
under which non-cash items, such as shares or other property, are offered to
creditors. This is due to the costs and difficulties that may arise in
administering the transfer and sale of that property. However, where the
Commissioner is obliged to accept such property, for example, where a deed
of company arrangement containing such provisions has been accepted by
the majority of creditors and executed, prompt action will be taken to register
such property in the name of the Commonwealth. Once such property has
vested in the Commonwealth, the ATO will take the necessary steps to realise
the property to enable payment of the proceeds to be applied against the
taxpayer's debts.

Factors to be taken into account by the Commissioner in determining whether
to vote for an alternative agreement or arrangement

General factors

32.

In determining whether to vote for an alternative agreement or arrangement,
the Commissioner will have regard to all relevant matters. These may include,
but are not limited to:

o any legal advice which the ATO may have obtained

) the contents, comprehensiveness and adequacy of relevant reports:
that is, regard should be had to the contents, including any relevant
omissions, in:

o] the statement of affairs or report as to affairs
o] the proposal
o] the report prepared by the trustee or administrator

o any liabilities not yet established, such as unissued assessments or
outstanding documents

o whether the debtor has made appropriate arrangements to meet future
tax liabilities as and when they fall due

o the debtor’'s compliance history, and the compliance history of related
parties or entities

o the extent and seriousness of any taxation offences which may have
been committed

o the likelihood that the proposals put forward would be achieved

o the maintenance of any priority the Commissioner may have had in

bankruptcy or liquidation

o any association between the debtor and other creditors (including
associations which involve an assignment of debt)

o in the case of a debtor who is being less than candid about their
financial affairs, the fact that the process may not provide the extensive
investigative tools available to a trustee in bankruptcy or liquidator

o other matters that are considered to be of public interest or which
reasonably question the fairness and appropriateness of voting in
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support of proposals, particularly where the consequence of those
proposals is the removal of statutory powers of investigation,
examination or the ability to clawback assets or funds

. any apparent voidable transactions or dispositions which might be
unable to be pursued if the proposal were to be accepted

. the tangible benefit to the Commonwealth revenue that is expected to
be gained from any proposed arrangement, and

. the manner in which the proposal would distribute a dividend between
all classes of creditors or whether the proposal is considered to be
unfairly prejudicial or discriminatory.

Factors specific to individuals

33.

As stated at paragraph 13 of this practice statement in relation to taking
bankruptcy proceedings, when considering alternatives to bankruptcy, it is
relevant to take into account that under bankruptcy the debtor may be required
to make contributions from their future income towards their bankrupt estate
under section 139P of the Bankruptcy Act if their income exceeds a threshold
level. Contributions from future income will only be available under Part 1X
debt agreements and Part X PIAs if they are specifically provided for under the
terms of the agreement.

Factors specific to deeds of company arrangement

34.

35.

36.

37.

The Corporations Act provides a priority for SGC debts under a deed of
company arrangement. The Corporations Act also provides for eligible
employee creditors, including the Commissioner with respect to SGC, to pass
a resolution (by majority) to exclude their priority, before a deed of company
arrangement is voted on by the general body of creditors. It is expected that
only rare and unusual circumstances would justify the removal of the eligible
employee creditor priority. A thorough evaluation of the circumstances will be
required prior to the Commissioner deciding that it is appropriate for him to
support such a proposal.

The ATO will not withdraw or stay any action against a director where the
terms of a deed purport to limit the Commissioner’s rights to take, or refrain
from taking, some action. Such terms under a deed of company arrangement
are ineffectual. The ATO will vote against any deed which includes such a
clause.

If the company is placed into liquidation, it may be possible and appropriate to
commence an action under section 588M of the Corporations Act to recover
from a director personally a debt incurred by the company if it was trading
while insolvent.

Additional factors need to be considered where a deed of company
arrangement is proposed that includes the use of a creditors’ trust.

Factors specific to creditors’ trusts

38.

In view of the additional risks outlined in paragraph 28 of this practice
statement, when tax officers become aware of a voluntary administration
which promotes the use of a creditors’ trust, the case should be promptly
escalated to Strategic Recovery. Generally, the Commissioner will vote
against any proposed deed of company arrangement which includes the use
of a creditors’ trust. However, this does not mean that the Commissioner will
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never choose to vote in favour of such a proposal. For example, it can be
appropriate to vote for the proposal where the relisting on the stock exchange
of a public company is an essential step in procuring the funds that are to be
made available for creditors.

Application by the Commissioner to the court to terminate an alternative
agreement or arrangement

39. Although the ATO acknowledges that, as a creditor, the Commissioner is

bound by:
. agreements under Part IX or Part X of the Bankruptcy Act
. compositions or schemes of arrangement under Division 6 of Part IV of

the Bankruptcy Act, and
o deeds of company arrangement under Part 5.3A of the Corporations Act,

the ATO will nevertheless seek appropriate relief through the courts where an
agreement, scheme or arrangement which has been accepted by creditors
appears to unreasonably disadvantage the Commissioner or it contains other
adverse features.

SECTION 3 — LEGAL CLAIMS IN INSOLVENCY ADMINISTRATIONS

40. During the course of an insolvency administration, the Commissioner may
need to make a decision about litigation action that is being conducted or
proposed to be conducted by the liquidator or the trustee of a bankrupt estate
in order to recover funds into the administration. For example, the
Commissioner may need to vote, along with other creditors, on whether a
claim should be settled. The Commissioner may also need to decide whether
the ATO should fund actions by providing the liquidator or the trustee with an
indemnity

Settlements of amounts due to liquidators

41. A liquidator has powers and responsibilities to pursue amounts due to, or
claimed by, the company.** Common examples are trade debts and loans to
associated parties. More complex claims could involve a breach of contract or
action against directors for trading while insolvent.

42. When seeking to recover amounts, it is common for the liquidator to receive
settlement offers for a sum less than the full claim. Under subsection 477(2A)
of the Corporations Act, if the amount claimed is more than $100,000, the
liquidator cannot compromise the debt without the approval of the court, the
committee of inspection or a resolution of creditors.'®> Such approval is not
needed for a preference claim as it is not considered a debt for the purposes
of subsection 477(2A).

43. The ATO will generally vote in favour of such a compromise offer if it appears
that the settlement will result in a greater return to the liquidator than litigating
the matter to conclusion. In coming to such a decision, some of the relevant
considerations include:

14 See section 477 of the Corporations Act. The exercise of the powers conferred by this section is
subject to the control of the court. Any creditor, any contributory or ASIC may apply to the court with
respect to the exercise or the proposed exercise of those powers.

15 Refer to regulation 5.4.02 of the Corporations Regulations 2001.
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44,

. the chances of success if litigation is to be initiated or continued

. if the litigation is ultimately successful, the ability of the defendant to
meet the judgment debt

. the costs of pursuing the debt, particularly if creditors will have to
indemnify the liquidator to progress the litigation

) the time it may take to achieve recovery through litigation (including the
additional costs the liquidator will incur in this period, particularly as
these will rank ahead of the unsecured creditors’ claims), and

) the attitude of other arm’s-length creditors.

In some instances, the ATO will, for public interest reasons, reject an offer of
settlement in favour of continuing litigation. For example, the claim may be against
a director who has deliberately structured both the company’s and their own affairs
in an attempt to minimise creditors’ chances of recovery. To accept an offer in
these circumstances — especially where the offer is a token amount — may only
encourage such behaviour in the future. However, before voting against an offer
solely on public interest grounds, the ATO will also consider the attitude of the
other arm’s-length creditors — the effect that the ATO’s vote will have on them, in
particular, the extent to which they may be financially disadvantaged if the
settlement offer is rejected.

Indemnity requests

45.

46.

47.

48.

A trustee of a bankrupt estate or a liquidator of a company is required by
relevant legislation to perform certain duties regardless of whether the estate
or company being administered has sufficient funds to cover the expenses
incurred in carrying out those duties. If the administration has insufficient
funds, the liquidator or trustee is only required to perform the statutory duties
of filing required reports and documents with the relevant authorities.

On occasions the Commissioner, as a creditor in an insolvency administration,
will be asked to help fund action by the liquidator or trustee where a potential
cause of action that may result in more funds being available to creditors is
identified.

The request for funding may take the form of a request for indemnity against
the costs, charges and expenses which will be incurred by the trustee or
liquidator in the course of possible or actual legal recovery proceedings on
behalf of the creditors of the administration, for example:

o obtaining legal opinions

o recovering preferences

. recovering assets

o conducting investigations

o public examination of relevant parties, or
o adverse legal costs.

The power to bind the Commonwealth in relation to contracts of indemnity
rests with the Minister for Finance acting within the scope of his legal
responsibility. The Minister generally authorises the Commissioner and other
officers to exercise those powers on behalf of the Commonwealth.
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Factors taken into account when determining an indemnity request

49. The question of whether or not to agree to indemnify the trustee or liquidator
can be complex and each request must be treated on its merits. In responding
to a request for an indemnity, the ATO’s considerations will include whether:

it is appropriate for the trustee or liquidator to seek an indemnity for the
proposed action (it would be inappropriate to seek an indemnity to
perform what is required to be performed or for losses arising from
negligence)

the Commissioner’s proof of debt has been admitted

the funds or assets likely to be recovered, including the expected
benefits to the Commonwealth, are likely to outweigh the costs of the
indemnity

the amount of any proposed indemnity is limited because the ATO wiill
not agree to an unlimited indemnity

the trustee or liquidator has clearly explained the reason for the request
by providing the necessary facts and documents to support the request
and set out the likely outcomes and reasons for those views

legal arguments or counsel's opinion (where that has been obtained)
supports the proposed action, for example, the facts alleged are
capable of being proved in evidence and the risks of litigation have
been assessed

the trustee or liquidator has explained what specific actions the
indemnity is likely to cover, provided a break down of costs involved in
each step of any proposed action and advised of the alternatives, if
any, to the proposed actions

the debtor has made counter claims or disputed the debt and the
counter claims have been fully evaluated, if the funding is sought to
recover outstanding debts

there is potential for recovery against the third party against whom the
action is to be taken

there are any 'public interest' arguments to consider

other creditors are prepared to participate (see also paragraphs 52 to
54 of this practice statement)

there is a proposed timeframe (statutory limitations may apply; timely
actions and follow up will need to be considered), and

it is possible to assign or insure the action through litigation funding, or
the trustee or liguidator has indicated that they are prepared to proceed
with the action on a ‘contingency fee basis’ (that is, the trustee or
liquidator will conduct the action on the speculation of success and will
only draw costs and fees if the action is successful).

50. It is sometimes appropriate for the ATO to seek independent professional
advice about the prospects of success of proposed actions. If there is a strong
possibility the action will not succeed, an indemnity will not be granted.

51. Once a decision has been made, any further requirements or requests for
funding will need to be considered as a separate indemnity request.

52. An indemnity can be granted on the basis of:

a partial contribution with other creditors
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53.

54.

55.

56.

. contribution of the full amount, or

. a partial contribution up to a certain point in time or stage when the
Commissioner’s position will be reassessed. This may be ne