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This law administration practice statement is issued under the authority of the Commissioner
and must be read in conjunction with Law Administration Practice Statement PS LA 1998/1.
ATO personnel, including non-ongoing staff and relevant contractors, must comply with this
law administration practice statement, unless doing so creates unintended consequences or is
considered incorrect. Where this occurs, ATO personnel must follow their business line’s
escalation process.

Taxpayers can rely on this law administration practice statement to provide them with
protection from interest and penalties in the way explained below. If a statement turns out to
be incorrect and taxpayers underpay their tax as a result, they will not have to pay a penalty.
Nor will they have to pay interest on the underpayment provided they reasonably relied on this
law administration practice statement in good faith. However, even if they don’t have to pay a
penalty or interest, taxpayers will have to pay the correct amount of tax provided the time limits
under the law allow it.

SUBJECT: Collection of consolidated group liabilities
PURPOSE: To outline the Commissioner’s policy in relation to:
. the collection of group liabilities from head companies

of consolidated groups, member entities and entities
that have left the group

. tax sharing agreements, including their form and basis
of apportionment of group liabilities amongst members,
and

. requirements for an entity to leave the group clear of

certain liabilities.
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BACKGROUND

1.

This practice statement outlines the Commissioner’s policy in relation to:

o the collection of group liabilities from head companies of consolidated
groups (which includes multiple entry consolidated (MEC) groups),
member entities and entities that have left the group

o the requirements of tax sharing agreements (TSAs), and

. the requirements for an entity to leave the group clear of certain group
liabilities.
This practice statement should be read in conjunction with Law Administration

Practice Statement PS LA 2011/14 General debt collection powers and
principles.

The decisions and actions taken by tax officers must be consistent with the
commitments made by the Australian Taxation Office (ATO) in the Taxpayers
Charter. Tax officers are also expected to follow the directions of the
Corporate Management Practice Statement PS CM 2007/01Respecting
clients’ rights of review.

;

TERMS USED

4.

The following terms are used in this practice statement:

Contributing member — is an entity that is a subsidiary member of a
consolidated group for at least part of the period to which the group liability
relates.

Contribution amount — in respect of a particular group liability, is the amount
allocated to a TSA contributing member under a TSA.
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Elimination entries - is an accounting tool or method which removes the
effects of intercompany transactions such that transactions between the
companies in a group are ignored for accounting purposes.

Exited entity - is an entity that was a subsidiary member of a consolidated
group that has left the group; that is, it has ceased to be a member of the
group.

Group liability — is one of the tax-related liabilities of the head company

referred to in subsection 721-10(2) of the Income Tax Assessment Act 1997
(ITAA 1997).

Head company — is a head company of a consolidated group as well as a
head company of an MEC group.

Head company’s due time — is the time a group liability becomes due and
payable by the head company.

Leaving time — is the time a member ceased to be a member of a
consolidated group.

MEC group - is a multiple entry consolidated group.
TSA - is a tax sharing agreement.

TSA contributing member — is a contributing member that is a party to a
TSA.

STATEMENT

5.

The legislative rules dealing with the liability of the head company and
subsidiary members of consolidated groups are contained in Division 721 of
the ITAA 1997.

Liabilities of the head company and its subsidiaries are tax-related liabilities
and recoverable using the general collection provisions contained in Part 4-15
of Schedule 1 to the Taxation Administration Act 1953 (TAA).

A reference to the head company of a consolidated group in this practice
statement should also be taken to be a reference to a MEC group.

Professional advice

8.

Certain aspects of this practice statement relate to events that will generate
relatively complex legal obligations between subsidiary members and impact
on creditors, financiers of subsidiary members, as well as prospective
purchasers of group companies and other third parties. The ATO cannot
provide legal or accounting advice on these issues and it is strongly suggested
that appropriate professional advice be sought on these matters.

Groups

9.

From 1 July 2002, the head company of a wholly-owned group of entities can
elect to consolidate and thereafter be treated as a single entity for income tax
purposes. Broadly, this means that the subsidiary entities lose their individual
income tax identities and are treated as parts of the head company of the
consolidated group for the purposes of determining income tax liability during
the period in which they are members of the group.
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10. From 1 July 2012, the effect of consolidation may also apply to liabilities
incurred by the members of the group for:

. minerals resource rent tax (MRRT) under the Minerals Resource Rent
Tax Act 2012 (MRRT Act), and
. petroleum resource rent tax (PRRT) under the Petroleum Resource

Rent Tax Assessment Act 1987,

provided that the head company exercises the choice to consolidate for MRRT
and/or PRRT purposes. This choice is only available to a group that has
already been consolidated for income tax purposes.

Group liabilities — head companies and subsidiaries

11. A head company is required to pay or otherwise discharge a group liability in
full by the head company’s due time.

Group liabilities — joint and several liability
Joint and several liability generally

12. If the head company does not pay or otherwise discharge a group liability by
the due date (the head company’s due time) all entities that were members of
the group for a part of the liability period (the contributing members) become
jointly and severally liable for that group liability, unless that group liability is
covered by a TSA. TSAs are examined in further detail below.

13. The joint and several liability of a particular contributing member only becomes
due and payable 14 days after the Commissioner gives written notice to that
entity. The Commissioner may give written notice to one or more, or all, of the
contributing members, depending on the potential for recovery from those
members. Notice may be given to different contributing members at different
times. If, for example, the Commissioner gives a notice to two different
contributing members on different days, the two contributing members will
have different due and payable dates for the same liability. Once the full
amount of the group liability and related GIC has been collected, recovery
action would cease against all members in respect of that liability.

Limit on joint and several liability where group first comes into existence

14. If a group comes into existence during a period to which a group liability
relates, the joint and several liability of the contributing members is limited to
the proportion of the group liability that is reasonably attributable to the
consolidated period.

15. In most cases, the Commissioner would expect the head company to be able
to determine its taxable income for the pre-consolidated period and from this,
calculate the group liability attributable to the consolidated period.

16. If the head company refuses or otherwise fails to provide when requested, a
reasonable attribution of the group liability, the Commissioner will use
whatever information is available to make a reasonable attribution and use this
figure as the basis for any recovery action against the contributing members.
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17.

Pay as you go (PAYG) instalments payable by the head company for quarters
prior to the head company being given its initial head company instalment rate
are not taken to be group liabilities. Therefore, subsidiary members cannot
become liable under Division 721 of the ITAA 1997 for all or part of these
amounts.” The PAYG amounts of subsidiary members are, however, a liability
of the subsidiaries.

Exclusion from joint and several liability

18.

19.

20.

21.

22.

23.

24.

25.

A contributing member is excluded from being jointly and severally liable for a

group liability if at the head company’s due time it was prohibited according to

the effect of an Australian law from entering into any arrangement under which
it could become subject to such a liability.?

If an entity is, at the head company’s due time, prohibited according to the
effect of an Australian law from entering into any arrangement under which the
entity becomes subject to a joint and several liability, that entity is, by
operation of subsection 721-15(2) of the ITAA 1997, excluded from the
operation of the joint and several liability provisions. However, this statutory
exclusion would not prevent such an entity entering into and being liable to, an
amount under a TSA.

An example of an entity that would be considered to fall within the exclusion is
one that is prevented by statute or regulation from giving a cross guarantee, or
was a participant in a financial market or clearing and settlement facility
licensed under Parts 7.2 or 7.3 of the Corporations Act 2001.

Further, certain assets that are regulated by law may not be available to the
Commissioner in recovery proceedings regardless of whether the entity is
excluded or not.

The effect of the Life Insurance Act 1995 is that where a contributing member
is a life insurance company, the assets of a statutory fund of the company are
only available to meet liabilities or expenses (which includes tax liabilities)
related to the business of the fund.

While a life insurance company may be a member of a consolidated group, the
group liability of the group (being the collective tax liability of the head
company and members) cannot be said to be attributable to the business of
the life insurance company’s statutory fund. Therefore, the Commissioner may
not be able to enforce the recovery of group liability against the assets of the
statutory fund of the company, but may enforce recovery against its other
assets.

A contributing member’s full joint and several liability does not become due
and payable until 14 days after the Commissioner gives the entity written
notice.?

When a group is created during a liability period (for example, part way
through an instalment quarter) a contributing member’s joint and several
liability is limited to the proportion of the group liability that is reasonably
attributable to the consolidation period.*

' See subsection 721-10(3) of the ITAA 1997.
2 See subsection 721-15(2) of the ITAA 1997.
3 See subsection 721-15(5) of the ITAA 1997.
4 See section 721-20 of the ITAA 1997.
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Possible rights of contribution between entities

26.

27.

28.

If the Commissioner decides not to sue a subsidiary member of a consolidated
group the creditors of other subsidiary members of the consolidated group
could be disadvantaged relative to the creditors of the excluded entity.
However, this risk would be ameliorated to the extent that the other subsidiary
members of the consolidated group who have paid an amount of the group
liability would have a right of contribution under section 265-45 of Schedule 1
to the TAA against the excluded entity that was not sharing the burden for
which it was jointly and severally liable as a matter of law. This statutory right
would operate in addition to any common law rights of contribution. The fact
that the joint and several liability was not assumed voluntarily but arose from a
revenue law would not preclude a right of contribution from also arising under
equitable principles (Armstrong v. Commissioner of Stamp Duties (1967) 69
SR (NSW) 38; 86 WN (Pt 2) (NSW) 259).

Section 265-40 of Schedule 1 to the TAA would enable a contributing member,
that could demonstrate that they have paid a joint and several liability for or on
behalf of another entity in the group, to recover an appropriate amount from
that other entity.

The risk of joint and several liability would be avoided if the group liability was
covered by a valid TSA.®

Group liabilities — liability covered by a TSA

29.

30.

31.

32.

33.

34.

Joint and several liability is avoided by the contributing members if, just before
the head company’s due time, the particular group liability was covered by a
TSA that reasonably allocated the liability amongst the parties to that
agreement, and that agreement is produced when requested by the
Commissioner.

Where a group liability is covered by a TSA, a particular contributing member
may have no liability or be liable for only a portion of the group debt.

If the Commissioner has determined that a particular group liability is not
covered by a valid TSA (for example, the requirements of a TSA are not met)
or the TSA is not produced as required under subsection 721-25(3) of the
ITAA 1997, all of the contributing members are jointly and severally liable for
that debt, and one or more of those members may be pursued for payment of
that group liability.

A contributing member’s allocated liability under a TSA does not become due
and payable until 14 days after the Commissioner gives the entity written
notice.®

An entity that leaves a consolidated group can exit clear of a group liability that
has not become due and payable if, before the time it ceases to be a member
of the group (the leaving time), it pays to the head company the amount, or a
reasonable estimate of the amount, that would otherwise be payable under the
relevant TSA. An exited entity however, remains exposed to group liabilities
that are due and payable by the head company prior to the date of exit.

Whereas a head company has a right to object, appeal or seek any other
review under Part IVC of the TAA in regard to the ascertainment of a group
liability, a contributing member has no such rights under Part IVC.

5 See subsection 721-15(3) of the ITAA 1997.
6 See subsection 721-30(5) of the ITAA 1997.
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35. Further information regarding the particular statutory requirements of TSAs is
examined in paragraphs 70 to 141 of this practice statement.

EXPLANATION

36. The information in this section of the practice statement is presented as

follows:

o Part A - concerns the Commissioner’s general recovery policy in
respect of the collection of group liabilities from the head company and
subsidiary members. It also addresses the interaction between the
collection of group liabilities and other collection policies.

. Part B - concerns TSAs.
. Part C — concerns exits by subsidiary members from a consolidated
group.

PART A: COMMISSIONER’S RECOVERY POLICY FOR CONSOLIDATED
GROUPS

Recovery action against a head company

37.

38.

39.

It is expected that a head company would pay its group liabilities by the
relevant due time. If, for whatever reason, the head company cannot make
payment by the due time the onus will remain with the head company to
initiate contact with the ATO in order to explain its situation and seek to come
to an arrangement to pay.

If no contact is made or an acceptable arrangement is not entered into, the
Commissioner will, generally, initially pursue action against the head company.

In all situations, the head company remains liable for the full amount of the
unpaid group liability and the time at which that amount was due and payable
does not change.

Recovery action against subsidiary members

40.

Where it is clear that timely recovery from the head company is unlikely, the
Commissioner may seek to recover from one or more subsidiary members
immediately. Even where there is a reasonable possibility of eventually
recovering from the head company, the Commissioner may still seek to
recover from one or more member entities in certain circumstances before
exhausting all recovery avenues against the head company. These
circumstances could include, but are not limited to:

o a head company with a history of non-payment of tax debts

. a consolidated group with a history of payment only being made after
action is initiated against subsidiary member entities

. where it is expected that action against the head company will not be
successful in achieving full payment, will not be cost effective, or would
result in undue delays

. where it is known that assets are being dissipated by members of the
group and this dissipation puts collection of unpaid group liabilities at
risk, or

. where the Commissioner needs to make a claim in an insolvency

administration of a member entity.
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41.

42.

43.

44.

If a notice is given to a member either in respect of a joint and several liability”
or a contribution amount under a TSA® and that member is unable to make full
payment by the due and payable date, the member should contact the ATO to
discuss alternative payment options.

Generally, the liability of the member would be treated as any other tax-related
liability and this policy as it relates to the collection of liabilities would apply.
When applying this policy, the member entity’s circumstances would at first
instance be considered in isolation. Submissions that other members of the
group (including the head company) are in a better position to meet the liability
would not be given great weight in reaching any decision regarding collection
of the liability from a particular contributing member.

An arrangement to pay, a deferral of recovery action or any other agreement
entered into with a particular contributing member does not affect the
Commissioner’s rights in respect of, nor prevent action being taken against,
other members liable for all or part of the same group liability.

To simplify the negotiation process, it would be acceptable if representations
were made on behalf of one or more contributing members through the head
company, provided the head company is properly authorised in writing to do
so. It is understood that for various reasons entities, particularly exited entities,
may prefer to have separate representation. However:

o the ATO would need to ensure that the confidentiality concerns of all
entities were addressed

° the representatives would need to ensure that there was no conflict of
interest, and

. the entities may need to ensure that they have a legal right of access to
the relevant records (for example, the records of the head company),
for the purposes of negotiation.

Recovery action against exited entities

45.

46.

47.

Action to recover a group liability from an exited entity will depend on the
circumstances in each case. Where an exited entity is liable to pay an amount
under the joint and several liability provisions, recovery action would generally
only commence after action against the head company and other current
subsidiary members that were members of the group when the liability arose,
had concluded or if the Commissioner believed that action against those
subsidiary members would not result in full payment of the liability.

Where an exited entity is liable to pay an amount under the TSA provisions,
recovery action would generally only commence after action against the head
company had concluded or if the Commissioner believed that action against
the head company would not result in full payment of the liability.

Where an exited entity enters into a formal insolvency administration, the
Commissioner will make a claim for any liability in that administration.

7 See subsection 721-15(5) of the ITAA 1997.
8 See subsection 721-30(5) of the ITAA 1997.
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Interaction with other collection policies and issues

Deferring the payment time of a group liability

48.

The Commissioner may defer the time for payment of a group liability in
accordance with the policy outlined in PS LA 2011/14. It would be rare for the
Commissioner to grant a deferral because the group has not made adequate
arrangements to ensure that the group liabilities are met on time. A deferral
would not be available solely because a group has not completed a TSA
relating to that particular debt. Where a deferral has been granted, general
interest charge (GIC) on any unpaid amount will begin to accrue from the
deferred date.

Arrangements to pay tax-related liabilities by instalments

49.

50.

51.

The Commissioner may grant an arrangement to pay the group liability by
instalments in accordance with the policy in PS LA 2011/14. It would be
unusual for the Commissioner to grant such an arrangement where the group
continually neglects to make adequate arrangements to ensure that the group
liabilities are met on time.

When considering an arrangement proposal, the Commissioner will look to the
position of the entire group and the situation and actions of all the contributing
members, as well as those of the head company.

Unlike a deferral of time to pay, an arrangement to pay by instalments does
not alter the date from which GIC begins to accrue (that is, the head
company’s due time). The GIC component of the debt should be factored into
any arrangement to pay by instalments.

Disputed debts

52.

53.

Where a group liability is subject to a dispute and legal action for recovery
against the head company has been deferred in accordance with an
arrangement as detailed in Law Administration Practice Statement

PS LA 2011/4 Recovering disputed debts, the Commissioner will also defer
commencing action against contributing members.

Even when a 50/50 arrangement has been accepted or any other agreement
is in place to defer recovery action, it will be a condition that the Commissioner
may rescind that agreement and commence recovery action where it is
considered that the associated risk requires such action (for example,
dissipation of assets).® When considering the risk, the Commissioner will look
to the position of the entire group and the situation and actions of all the
contributing members, as well as the head company.

Allocation of payments received by the Commissioner

54.

The Commissioner may receive payments from the head company or,
following a demand being issued to a subsidiary member, from that member.
Payments in respect of group liabilities or TSA contribution amounts by the
head company or subsidiary members will be allocated as follows:

. a payment to the Commissioner by a subsidiary member where an
effective TSA exists will be offset against that subsidiary member’s
liability and the head company liability

9 See Law Administration Practice Statement PS LA 2011/6 Risk and risk management in the ATO.
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55.

. a payment to the Commissioner by a subsidiary member where
members are jointly and severally liable will be offset against all
subsidiary members’ liabilities and the head company liability

. a payment to the Commissioner by the head company where members
are jointly and severally liable will be offset against the head company
liability and all the subsidiary members’ liabilities, and

. a payment to the Commissioner by the head company where an
effective TSA exists will be offset against the head company liability
and the subsidiary members’ liabilities, but only to the extent that it
reduces each subsidiary member’s liability to an amount equalling the
(reduced) head company liability (that is, in some cases there will be
no reduction in the subsidiary member’s liability).

The total amount recovered from the members of the group will be no more
than the head company liability plus associated GIC.

General interest charge

56.

57.

58.

59.

60.

61.

If the head company fails to pay a group liability by the due and payable date,
GIC will accrue. For example, if a PAYG instalment is not paid by the due
time, the combination of section 45-80 of Schedule 1 to the TAA and

Division 1 of Part IIA of the TAA imposes the GIC on a daily basis up until the
time the group liability and the GIC is paid in full.

Requests for remission of the GIC will be considered in accordance with the
policy in Law Administration Practice Statement PS LA 2011/12 Administration
of general interest charge (GIC) imposed for late payment or under estimation
of liability. When considering requests for remission the circumstances of the
entire group may be taken into account. It would be unusual for the
Commissioner to grant such a remission where the group continually neglects
to make adequate arrangements to ensure that the group’s taxation liabilities
are met on time.

Any GIC payable by the head company that is relevant to another group
liability is a group liability itself. It follows that GIC can be subject to a TSA.
Should the head company fail to pay the GIC and that GIC liability is not
covered by a TSA, each contributing member would be jointly and severally
liable for the GIC amount.

If the Commissioner gives a contributing member written notice under
subsection 721-15(5) of the ITAA 1997 of a group liability that is GIC, the joint
and several liability relating to the GIC becomes due and payable at the end of
the day the written notice is given. (Note: for other types of group debts a joint
and several liability does not become due and payable until 14 days after the
subsection 721-15(5) notice is given.)

In addition, section 721-17 of the ITAA 1997 provides that the contributing
member’s joint and several liability relating to any GIC that the head company
may continue to incur in respect of the same unpaid group liability becomes
due and payable each subsequent day without the need for a further
subsection 721-15(5) of the ITAA 1997 notice to be given.

Alternatively, if the GIC group liability is covered by a TSA the liability of the
TSA contributing members would be calculated in accordance with the terms
of that TSA.
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62.

63.

64.

65.

66.

The liability of a TSA contributing member relating to a group liability that is
GIC, becomes due and payable at the end of the day on which the
Commissioner gives the member written notice under subsection 721-30(5) of
the ITAA 1997. (Note: for other types of group debts the liability under a TSA
does not become due and payable until 14 days after the

subsection 721-30(5) notice is given.)

Further, section 721-32 of the ITAA 1997 provides that liabilities arising under
a TSA in respect of GIC that the head company may continue to incur in
respect of the same unpaid group liability, become due and payable by a TSA
contributing member each subsequent day without the need for a further
subsection 721-15(5) of the ITAA 1997 notice to be given.

Should a remission of the head company’s GIC occur the liability of the
contributing members will be reduced accordingly.

Special considerations apply to the remission of GIC and tax shortfall penalties
where a group seeks an amendment to its 2003-04 and prior income tax
assessments as a result of one of the following circumstances:

. in respect of the 2002-03 year of income, the group has incorrectly
applied law that was enacted by the time of lodgment of its
original 2002-03 return

. in respect of the 2002-03 year of income, the group has relied upon
announced but unenacted changes when lodging its original 2002-03
return

° the group has followed an ATO view provided in the Consolidation
Reference Manual or similar product in its original return

. the group has followed a ruling or determination in its original return, or

. the group waited for a public ruling or determination before lodging an

amendment request.

In any such circumstances, reference will be made to the particular
considerations specified in Law Administration Practice Statement

PS LA 2005/9 Consolidated groups putting their affairs in order following
enactment of legislation or release of public rulings and determinations in the
determination of whether a remission should be granted, and, if so, the extent
of the remission.

Notification to liquidators and receivers

67.

68.

69.

When a company in liquidation is, or has been, a member of a consolidated
group, the Commissioner will include in the notification required to be given to
the liquidator under subsection 260-45(3) of Schedule 1 to the TAA, any
liability the company has incurred as head company or as a contributing
member under the joint and several liability and TSA liability provisions.

This notice will not be provided until the Commissioner is satisfied that all
liabilities to which the company may be exposed have been established or
otherwise forms the view that no other liabilities will arise.

This also applies to the issue of a notice to receivers under
subsection 260-75(3) of Schedule 1 to the TAA and to the lodgment of proofs
of debt in insolvency administrations.
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PART B: TAX SHARING AGREEMENTS

70.

71.

If a particular group liability is covered by a valid TSA, the law does not
operate to make the head company and contributing members jointly and
severally liable for that group liability. Instead, depending on the allocation of
the group liability under the TSA, a contributing member may be liable for all,
part or none of the group liability. Those subsidiary members not party to the
TSA would also be excluded from being jointly and severally liable for the
group liability covered by the TSA.

However, if a copy of a TSA covering a group liability is not provided in the
approved form within 14 days of being requested by the Commissioner in
accordance with subsection 721-25(3) of the ITAA 1997, then the group
liability is taken never to have been covered by a TSA.

Directors’ responsibilities in relation to a TSA

72.

73.

74.

Directors of contributing members would be aware that they need to consider
their statutory and common law responsibilities as directors of that entity when
becoming a party to a TSA. In particular, they would need to be aware of any
obligation to the head company and/or the Commissioner that may result from
them entering into the agreement.

As the TSA is an agreement between the head company and subsidiary
members (that is, the ATO is not a party to the agreement), it is expected that
the resolution of the content of the document and the finalisation of the
arrangements to pay the head company’s group liability by the due time will be
resolved by the relevant directors.

Given the issues that may need consideration in compiling TSAs, it may be
prudent for directors to seek legal and accounting advice in relation to all
aspects of Division 721 of the ITAA 1997.

Group liabilities covered by a TSA

75.

76.

77.

The table in subsection 721-10(2) of the ITAA 1997 outlines various group
liabilities. Although the law deals with each liability of the head company as a
separate group liability and for which a single TSA is required, the
Commissioner will also recognise a document that covers multiple group
liabilities as a separate TSA for each group liability. Accordingly, even if one
TSA is found to have an unreasonable allocation of the group liability to which
it relates (and thus be invalid) this would not mean that other TSAs covered by
the document would be invalid.

Similarly, the Commissioner will recognise a document that covers multiple
periods of group liabilities as a separate TSA for each period. For example,
the document could refer to a class of group liabilities such as all PAYG
instalment group liabilities that become due and payable after 1 July 2002.
The document would be considered to be a separate TSA for each group
liability it purports to cover. Accordingly, even if one TSA is found to have an
unreasonable allocation of the group liability for the period to which it relates
(and thus be invalid) this would not mean that other TSAs covered by the
document would be invalid.

In relation to TSAs that cover multiple periods, there is a possibility that the
TSA will be ‘updated’ from time to time in relation to future liabilities.
Considerable care will be required in drafting the TSA and amending a TSA.
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78.

79.

80.

As the TSA must make a reasonable allocation of an entire group liability, an
unreasonable allocation of part of the group liability to one contributing
member will invalidate the entire TSA. It is not the intended outcome of the law
to have one or more members jointly and severally liable for the entire debt
while others have group liabilities limited by the TSA.

The law imposes GIC for late payment on the head company debt and it is a
distinct group liability and separate from the group liability upon which it
accrues. Therefore, if it was intended that a TSA cover any potential GIC this
would need to